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PREFACE. 


The  subject  of  Injunctions,  though  eminently  practical,  covers  a 
diversified  and  extensive  field  in  legal  science,  and  comprehends  a 
beautiful  and  harmonious  system,  full  of  learning. 

The  process  which  enjoins  or  restrains  a  party  in  the  exercise  of  his 
real  or  supposed  rights  is,  j&om  its  very  nature,  one,  in  the  just  and 
enlightened  direction  of  which,  every  member  of  society  has  a  personal 
interest  It  can  only  be  employed  under  some  peculiar  and  pressing 
exigency,  and  it  requires,  in  its  proper  exercise,  judicial  learning,  good 
sense,  dedsion,  integrity  and  discretion. 

It  is  somewhat  remarkable  that  so  important  a  branch  of  the  law, 
and  one,  too,  so  <K)nstantly  employed  in  the  ordinary  concerns  of 
everyday  life,  should  have  been  apparently  neglected  by  law  writers. 
It  can  only  be  accounted  for  by  supposing  that  the  elegant,  lucid  and 
profound  Treatise  of  Mr.  Eden  is  so  complete  as  to  render  any  other 
book  on  the  same  subject  a  work  of  supererogation.  This  is  undoubt- 
edly the  case.  In  a  style  beautiful  for  its  simplicity,  Mr.  Eden  goes 
over  the  entire  ground  of  iiyunctions,  so  concisely  and  plainly,  and 
yet  so  learnedly,  that  the  student  and  experienced  lawyer  are  alike 
instructed;  and  while  both  the  young  and  the  old  are  edified  with  the 
vein  of  sterling  common  sense  which  runs  through  his  writings,  he 
treats  his  subject  in  so  thorough  a  manner,  as  to  leave  nothing  either 
undone  or  unfinished. 

Hence  it  is  that  there  is  no  American  Treatise  on  Injunctions,  and 
that  Eden  is  the  only  work  of  the  kind,  of  any  moment,  in  Great 
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Britain.  Indeed,  Mr.  Eden's  book,  though  first  published  in  England 
over  thirty  years  ago,  is  still  the  standard  authority  there ;  and  I  need 
scarcely  say,  that  it  is  in  equally  high  repute  in  the  United  States. 

Two  large  e(Jitions  of  the  work  have  been  sold  in  this  country,  and 
the  demand  for  it  has  steadily  and  rapidly  increased.  Both  Chancel- 
lor Kent  and  Judge  Story  constantly  refer  to  it  in  their  writings ;  and 
the  latter,  in  particular,  very  often  avails  himself  of  copious  quotations 
from  it.  In  all  of  the  decisions  of  our  higher  courts  it  has  the  weight 
of  authority.  Indeed  it  is  very  much  to  be  doubted  whether,  for  a 
law-book  of  its  unpretending  general  character,  there  has  ever  been 
one  that  commanded  more  universal  and  implicit  deference  in  the 
higher  walks  of  the  profession.  Though  practical,  and,  in  one  sense, 
elementary,  it  is  yet  profound,  and  has  commended  itself  alike  to  the 
student,  the  practitioner  and  the  commentator. 

A  third  edition  of  this  invaluable  treatise  being  called  for,  it  seemed 
meet  to  accompany  the  English  text  with  American  notes  and  refer- 
ences so  ample  as  to  make  a  complete  American  work.  This  plan 
has  been  followed.  The  Eeports  of  every  State  in  the  Union  have 
been  carefully  and  thoroughly  examined,  and  every  important  deci- 
sion has  not  only  been  cited,  but  has  formed  the  subject  of  elaborate 
comment. 

In  carrying  out  this  design,  the  great  range  and  variety  of  cases  to 
which  the  process  of  Injunction  may  be  applied  has  sometimes  neces- 
sarily led  to  a  minute  discussion  of  general  principles  and  their  appli- 
cation. Much  general  law  has  thus  been  embodied  in  the  work, 
which,  it  is  believed,  will  be  found  highly  useful  to  the  student,  and 
of  great  practical  convenience  to  the  lawyer.  The  former  will  find  in 
its  pages  just  the  information  he  needs.  The  latter,  instead  of  being 
driven,  when  he  resorts  to  an  injunction,  to  ransack  his  library  for  the 
principles  of  law  which  apply  to  his  particular  case,  will  have  in  these 
volumes  a  complete  epitome  of  all  the  law  on  the  subject. 

The  additions  which  have  been  made  to  thework  of  Mr.  Eden  may 

be  enumerated  as  follows : — An  introduction,  in  which  are  discussed 
the  leading  principles  of  law  relative  to  injunctions ;  copious  notes, 

containing  full  citations  from  the  English  as  well  as  the  American 
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cases ;  an  appendix  of  practical  fonns ;  a  fall  index  to  the  notes ;  and 
a  greatly  enlarged  table  of  contents. 

The  task  of  the  annotator  is  arduous  and  difficult.  Scarcely  any 
two  minds  view  the  same  subject  in  precisely  the  same  way  ;  and  the 
being  obliged  to  follow  the  text  and  general  arrangement  of  another 
is  always  irksome,  and  often  takes  away  all  freedom  of  thought  and 
action.  The  annotator,  moreover,  is  expected  to  give  all  the  authori- 
ties, and  to  discuss  the  ^  law  of  the  text  concisely,  and  yet  thoroughly. 
He  is  sure  to  be  censured  if  anything  important  is  omitted ;  and  i^ 
haplessly,  he  states  more  than  is  necessary,  or  is  guilty  of  repetition, 
untold  maledictions  fall  on  his  devoted  head. 

It  has  been  the  honest  and  laborious  endeavor  of  the  editor  of  this 
work,  to  make  it  a  useful  American  book.  It  has  cost  him  many  days 
and  nights  of  anxious  toil ;  and  he  has  incurred,  and  must  bear,  the 
responsibility  of  its  reception.  He,  however,  feels  that  he  has  dis- 
charged, fully  and  faithfully,  his  whole  duty.  In  submitting  these 
volumes  to  the  profession,  he  has  at  least  'the  satisfactory  assurance 
that  the  most  able  are  also,  in  general,  the  most  candid  and  lenient 
critics. 

Thomas  W.  Waterman. 

New  York,  No.  77  Nassau  street,  March  10^,  1852. 


INTRODUCTION. 


WHEREIN  AHE  DISCUSSED  SOME  OP  THE  LEADma  PRINCIPLES  OP  LAW 

RELATIVE  TO  INJUNCTIONS. 

BT  THE  AXSaiOAJX  BDITOa. 


[In  the  following  pf^;efl,  I  propose  to  discuas  briefly  some  of  the  leading  principle0  of  law 
oontained  in  Eden  on  Injonctiona ;  taking  them  up,  in  their  order,  afl  they  occur  in  the 
soooesslye  chapters  of  the  work.] 


CHAPTER  I 

1.  Definition  op  Injunction. 

2.  Writ  Remedial. 
8.  Judicial  Writ. 

4.  Importance  of  Writ  Remedial. 

1.  Definition  of  Injunction. 

Our  author  commences  his  Treatise  by  the  statement  that  "An 
injunction  is  a  writ  issuing  by  the  order  and  under  the  seal  of  a  court 
of  equity.  In  other  words,  he  simply  informs  the  reader  that  this 
process  belongs  to  a  court  of  equity,  as  contradistinguished  from  a 
court  of  law,  and  there  he  leaves  it.  He  does  not  burthen  the  memory 
with  a  cumbrous  definition;  but  trusts  to  the  subsequent  elucidation 
of  his  subject  to  make  it  thoroughly  understood.  The  mind  starts 
with  the  single  idea  that  the  writ  is  peculiar  to  equity.  It  is  then 
prepared  to  learn  that  this  process  is  of  two  kinds,  the  Writ  Semedial 
and  the  Writ  JtuHciaL 

2.  Writ  Remedial, 

In  the  term  Writ  Semedial^  as  thus  used  by  law  writers,  there  would 
seem  to  be  a  slight  inaccuracy.  The  office  of  a  remedy  is  to  cure  and 
repair.  Not  so,  in  general,  an  injunction.  It  seeks  oftener  to  prevent 
than  to  redress  an  injury  already  done,  and  is,  for  the  most  part, 
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preventive  and  protective,  rather  tlian  restorative.  "  The  injunctioD." 
says  the  court  of  chancery  of  New  Jersey,  in  the  case  of  Atfy.-gen,  v. 
N.  J,  R,  B,  and  Tr.  Co,  (2  Green's  Oh.  Eep.  186,)  "  is  a  preventive 
remedy.  If  the  injury  be  already  done,  the  writ  can  have  no  opera- 
tion ;  for  it  cannot  be  applied  correctively  so  as  to  remove  it.  It  is 
not  used  for  the  purpose  of  punishment,  or  to  compel  persons  to  do 
right,  but  simply  to  prevent  them  from  doing  wrong." 

3.  Judicial  Writ. 

As  to  the  term  Judicial  Writ,  it  has  been  suggested  that  it  applies 
equally  to  all  writs  of  injunction;  since  they  are  not  writs  of  course, 
but  are  specially  ordered  by  the  court  after  the  suit  is  instituted  upon 
a  hearing  of  the  matter.  See  note  to  2  Story's  Eq.  Juris,  p.  198.  In 
England,  those  writs  wliich  issue  from  the  common  law  courts  during 
the  progress  of  a  suit  are  described  as  Judicial  Writs,  by  way  of 
distinction  from  the  original  one  obtained  from  chancery.  3  Blk. 
Com.  282.  An  injunction  commanding  an  act  to  be  done,  is  some- 
times called  the  judicial  writ,  because  it  issues  after  a  decree,  and  is  in 
the  nature  of  an  execution  to  enforce  the  same ;  as,  for  instance,  it 
may  contain  a  direction  to  the  party  defendant  to  yield  up,  or  to  quiet, 
or  to  continue  the  possession  of  the  land  or  other  property,  which 
constitutes  the  subject-matter  of  the  decree  in  favor  of  the  other 

party. 

4.  Importance  of  Writ  Remedial. 

After  a  brief  enumeration  of  the  most  ordinary  objects  of  the  Writ 
Remedial,  its  useftilness  and  importance  are  thus  summed  up: — "These, 
however,  are  far  from  being  all  the  instances  in  which  this  species  of 
equitable  interposition  is  obtained.  It  would  indeed  be  difficult  to 
enumerate  them  all;  for  in  the  endless  variety  of  cases  in  which  a 
plaintiff  is  entitled  to  equitable  relief,  if  that  relief  consists  in  restrain- 
ing the  commission  or  the  continuance  of  some  act  of  the  defendant,  a 
court  of  equity  administers  it  by  means  of  the  WrU  of  InjunctiorL^'* 

A  fuller  statement  of  this  branch  of  the  subject  may  be  made  as 
follows :  "  Chancery,  if  the  circumstances  seem  to  require  its  aid,  will 
interfere  to  restrain  the  party  endeavoring  to  obtain  relief  at  law ;  will 
supply  proof  of  facts  and  circumstances,  suppress  such  as  are  irrele- 
vant, afford  relief,  and  sometimes  a  remedy.  By  process  of  injunction, 
it  commands  or  restrains,  according  to  the  justice  of  the  case,  as  well 
where  courts  of  law  would  give  redress  afl«r  the  commission  of  the 
wrong,  as  where  chancery  pursuing  and  extending  the  application  of 
the  principles  of  law,  can  alone  administer  distributive  justice.    To 
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prevent  waste,  public  or  private  ntdsances,  infiringements  of  letteis- 
patent  and  the  violation  of  copyright,  either  bj  publication  or  theatrical 
representation,  in  cases  of  the  fraudulent  negotiation  of  bills  of  exchange 
and  promissory  notes,  the  transfer  of  stock  or  of  some  specific  chattel, 
and  the  improper  intermeddling  with,  or  alienation  of  property,  as  also 
to  restrain  a  multiplicity  of  suits,  or  by  quieting  possession  before  the 
hearing  to  stop  the  progress  of  vexatious  litigation^  relief  by  injunction 
is  exercised  with  great  advantage ;  the  remedy  at  law,  in  such  cases, 
being  subsequent  to  the  injury,  and  not  restoring  the  parties  to  the 
condition  they  were  in  previously  to  the  commission  of  the  wrong." 


CHAPTER  n. 

Chapter  IL  enumerates  the  cases  in  which  injunctions  to  stay  pro- 
ceedings at  law  are  granted.  I  shall  treat  of  it  under  the  following 
heads: — 

1.  OpposrnoN  or  Courts  of  Common  Law. 

2.  Doctrine  op  Equitable  Interposition. 
S.  Cases  of  the  Interposition  op  Equity. 

4.  Doctrine  op  Relief  from  Penalties. 

5.  Jurisdiction  of  Equity  in  Account. 

6.  Where  Decree  for  Administration  of  Assets. 

7.  Doctrine  op  Election. 

8.  Restraining  Criminal  Proceedings. 

9.  Staying  Process  of  Court  of  Law  upon  Award. 

1.  Opposition  op  Courts  op  Common  Law. 

Injunctions  to  stay  proceedings  at  law  excited  the  opposition  of  the 
courts  of  common  law  from  an  early  period  of  their  exercise.  This 
relief  was  usually  granted  after  a  judgment  at  law,  by  enjoining  the 
plaintiff  not  to  sue  out  execution  upon  the  judgment.  It  was  contended 
that  this  encroached  upon  the  jurisdiction  of  the  courts  of  common 
law  from  its  tendency  to  destroy  their  conclusiveness.  Traces  of  the 
exercise  of  this  jurisdiction  are  to  be  found  at  the  commencement  of 
the  reign  of  Henry  the  VII.  During  the  chancellorship  of  Sir  Thomas 
More,  who  succeeded  Cardinal  Wolsey,  the  hostility  to  equity,  and 
especially  to  the  power  of  issuing  injunctions  to  judgments  and  other 
legal  proceedings,  rose  high.  The  controversy  increased  in  violence  in 
the  reign  of  James  I.,  upon  the  point  whether  a  court  of  equity 
oould  give  relief  for,  or  against  a  judgment  at  common  law :  Lord 
Coke  contending  against,  and  Lord  Ellesmere  in  favor  of,  the  chancery 
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jurisdiction.  At  last  it  was  referred  to  the  king  who,  upon  the  advice^ 
and  opinion  of  learned  lawyers,  gave  judgment  in  favor  of  the  equita- 
ble jurisdiction  in  such  cases.  See  Story's  Eq.  Juris,  vol.  1,  sec.  51 ; 
ib.  vol.  2,  sec.  874.  "  There  does  not  seem,"  says  Story,  (2  Story's  Eq. 
Juris,  sec.  875-877,)  "  to  be  any  just  foundation  for  the  opposition  of 
the  courts  of  common  law  to  this  jurisdiction.  Indeed,  without  a 
jurisdiction  of  this  sort  to  control  the  proceedings,  or  to  enjoin  the 
judgments  of  parties  at  law,  it  is  most  obvious  that  equity  jurisprudence, 
as  a  system  of  remedial  justice,  would  be  grossly  inadequate  to  the 
ends  of  its  institution.  In  a  great  variety  of  cases,  courts  of  law  can- 
not afford  any  redress  to  the  party  sued,  although  it  is  most  manifest 
that  he  has,  in  conscience  and  justice,  but  not  at  law,  a  perfect  defence. 
He  may  be  deprived  of  his  rights  by  fraud,  or  accident,  or  mistake. 
Nay,  the  very  facts  on  which  he  relies  may  be  exclusively  within  the 
knowledge  of  the  party  who  sues  him,  and  without  a  discovery  he 
may  be  unable  to  establish  his  defence ;  and  if  proceedings  cannot,  in 
the  meantime,  be  stayed  at  law,  until  a  discovery  can  be  had  in  equity, 
he  will  be  subjected  to  intolerable  oppression  or  injury." 

2.  Doctrine  op  Equitable  Interposition. 

The  affording  relief  by  injunctions  to  stay  proceedings  at  law,  has 
become  one  of  the  most  ordinary  modes  of  equitable  interposition. 
And  this  branch  of  our  subject  is  no  less  curious  than  important.  The 
apparent  conflict  of  law  and  equity,  the  subservience  of  the  former, 
and  the  controlling  efficacy  of  the  latter,  are  full  of  mysterious  interest. 
How  it  is  that  one  tribunal  can  arrest  the  proceedings  of  another  co- 
ordinate tribunal,  without  a  destructive  clashing  of  jurisdictions^  or  how 
an  exigency  requiring  or  justifying  such  an  interference  can  arise,  is, 
to  the  student,  a  matter  of  profound  speculation.  Is  not  a  court  of 
law  a  court  of  justice  ?  And  are  not  justice  and  equity  synonymous? 
"  The  very  terms  of  a  court  of  equity  and  a  court  of  iaiy,  as  contrasted 
with  each  other,"  says  Blackstone,  (3  Blk.  Com.  429  et  seq,)  '*  are  apt  to 
confound  and  mislead  us :  as  if  the  one  judged  without  equity,  and  the 
other  was  not  bound  by  any  law ;  whereas,  every  definition  or  illustra- 
tion to  be  met  with,  which  now  draws  a  line  between  the  two  jurisdic- 
tions, by  setting  law  and  equity  in  opposition  to  each  other,  will  be 
found  either  totally  erroneous,  or  erroneous  to  a  certain  degree.  It  is 
said  that  a  court  of  equity  determines  according  to  the  spirit  of  the 
rule,  and  not  according  to  the  strictness  of  the  letter.  But  so,  also, 
does  a  court  of  law.  Both,  for  instance,  are  equally  bound,  and  equally 
profess  to  interpret  statutes  according  to  the  true  intent  of  the  legis- 
lature.   In  general  law,  all  cases  cannot  be*  foreseen ;  or  if  foreseen, 
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cannot  be  expressed ;  some  will  arise  that  will  fisJl  within  the  meaning, 
though  not  within  the  words,  of  the  legislator,  and  others  which  may 
Ml  within  the  letter  may  be  contrary  to  his  meaning,  though  not  ex- 
pressly excepted.    These  cases,  thus  out  of  the  letter,  are  often  said  to 
be  within  the  equity  of  an  act ;  and  so,  cases  within  the  letter,  are  fre* 
quently  out  of  the  equity.    Here  by  equity  we  mean  nothing  but  the 
sound  interpretation  of  the  law,  though  the  words  of  the  law  itself  may 
be  too  general,  too  special,  or  otherwise  iniaccurate  or  defective.    But 
there  is  not  a  single  rule  of  interpreting  laws,  whether  equitably  or 
strictly,  that  is  not  equally  used  by  the  judges  in  the  courts  both  of 
law  and  equity ;  the  construction  must,  in  both,  be  the  same ;  or,  if 
they  differ,  it  is  only  as  one  court  of  law  may  also  happen  to  differ 
irom  another.    Each  endeavors  to  fix  and  adopt  the  true  sense  of  the 
law  in  question ;  neither  can  enlarge,  diminish  or  alter  that  sense  in  a 
tittle.     Again,  it  has  been  said  that  fraud,  accident  and  trust  are  the 
proper  and  peculiar  objects  of  a  court  of  equity.    But  every  kind  of 
fraud  is  equally  cognizable  and  equally  adverted  to  in  a  court  of  law ; 
and  some  frauds  are  cognizable  only  there.    Many  accidents  are  also 
supplied  in  a  court  of  law ;  as  loss  of  deeds,  mistakes  in  receipts  or  ac- 
counts, wrong  payments,  deaths,  which  make  it  impossible  to  perform 
a  condition  literally,  and  a  multitude  of  other  contingencies.     Once 
more,  it  has  been  said  that  a  court  of  equity  is  not  bound  by  rules  or 
precedents,  but  acts  from  the  opinion  of  the  judge,  founded  on  the  cir- 
cumstances of  every  particular  case.     "Whereas,  the  system  of  our 
courts  of  equity  is  a  labored,  connected  system,  governed  by  established 
rules,  and  bound  down  by  precedents,  from  which  they  do  not  depart, 
although  the  reason  of  some  of  them,  may  perhaps  be  liable  to  objec- 
tion.   In  short,  if  a  court  of  equity  did  really  act,  as  many  ingenious 
writers  have  supposed  it  (from  theory)  to  do,  it  would  rise  above  all 
law,  either  common  or  statute,  and  be  a  most  arbitrary  legislator  in 
every  particular  case.    But  the  systems  of  jurisprudence  in  our  courts 
both  of  law  and  equity,  are  now  equally  artificial  systems,  founded 
on  the  same  principles  of  justice  and  positive  law,  but  varied  by  dif- 
ferent usages  in  the  forms  and  mode  of  their  proceedings ;  the  one 
being  originally  derived  (though  much  reformed  and  improved)  from 
the  feudal  customs,  as  they  prevailed  in  different  ages  in  the  Saxon 
and  Norman  judicatures ;    the  other  (but  with  equal  improvements) 
from  the  imperial  and  pontifical  formularies  introduced  by  their  cleri- 
cal chancellors." 

"  Although  the  controlling  of  proceedings  in  other  courts,"  say  Jere- 
my, (Eq.  Juris,  p.  838,  et  seq)  "  from  the  nature  of  the  expression, 
might  lead  to  the  conclusion,  that  the  interference  of  chancery  is  some- 
times exerted  in  opposition  to  their  authority,  it  will,  on  the  contrary, 
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be  found  that  its  object  is  to  maiatain  purity  in  tbeir  administration  of 
justice,  and  to  prevent  their  forms  of  procedure  from  being  applied 
towards  the  attainment  of  purposes  at  variance  with  their  general  prin- 
ciples ;  and  that  this  court's  interposition,  therefore,  is  no  less  concurrent, 
where,  notwithstanding  the  courts  of  law  may  ultimately  be  •  able  to 
supply  a  remedy,  yet,  it  being  inadequate,  this  court  will  interfere  to 
prevent  the  injury.     That  there  may  be  cases  in  which  the  application 
of  the  rules  of  courts  of  justice  may  be  attended  with  severity  and 
hardship,  is  too  manifest  to  require  proof,  or  even  illustration.    And 
the  mitigation  of  the  rigor  of  the  common  law  can  only  be  eflfected 
by  a  more  liberal  dispensation,  in  a  spirit  of  eqidty,  of  the  measure  of 
justice  aflforded  in  the  courts  in  which  it  is  administered,  or  by  the 
legislature  relaxing  their  rules.     Equity,  from  its  modes  of  proceeding 
being  different  from  those  of  the  courts  of  law,  may  be  able  not  only 
to  afford  them  assistance  by  supplying  proof  of  facts  and  circumstan* 
ces,  and  suppressing  such  as  may  be  irrelevant  to  the  merits  of  the  case, 
but  it  may,  in  some  instances,  be  thereby  enabled  to  give  concurrent 
relief;  and  upon  its  peculiar  means  of  investigating  the  nature  of  a 
case,  equity  may  be  able  to  reach  the  merits  in  a  manner  so  satisfactory, 
that  it  may  be  induceki  to  afford  a  remedy  also.    Where  a  court  of  law 
is  applied  to  for  redress  in  a  case  of  civil  injury,  and  the  defendant  is 
unable  to  supply  the  necessary  evidence  to  rebut  the  plaintiff's  claim, 
except  through  the  medium  of  a  court  of  equity's  assistant  jurisdiction, 
or,  is  in  danger  of  losing  his  right,  in  consequence  of  circumstances 
being  relied  on  in  a  court  of  law  which  do  not  affect  the  merits,  but  to 
which  it  must,  nevertheless,  advert,  or,  the  case  is  of  such  a  nature 
that  it  cannot  afford  an  appropriate  remedy,  or  is  unable  to  ascertain 
the  actual  state  of  the  facts,  the  court  of  law,  if  induced  to  adjudicate 
at  all,  may  obviously  be  rendered  an  instrument  of  injustice*    To  pre- 
vent the  occurrence  of  such  an  evil,  equity,  if  the  circumstances  ap- 
pear to  require  its  aid,  will  interfere  to  restrain  the  party  endeavoring 
under  such  circumstances  to  obtain  relief  at  law,  from  succeeding  in 
his  object." 

But  our  author  has  himself,  perhaps,  given  the  best  explanation,  in 
his  own  simple  and  concise  language,  when  he  speaks  of  the  distinction 
between  a  prohibition  and  an  injunction.  He  says :  "  The  writ  which 
issues  in  these  cases  has  been  frequently  stated  to  be  in  the  nature  of 
a  prohibition :  but  it  differs  so  essentially  from  it,  that  there  seems  con- 
siderable impropriety  in  the  c6mparison.  A  prohibition  is  a  remedy 
against  an  encroachment  of  jurisdiction,  issues  only  from  a  superior 
court,  is  granted  on  the  suggestion  that  the  court  to  which  it  is  direct- 
ed has  not  the  legal  cognizance  of  the  cause,  and  is  directed  to  the 
judge  of  the  inferior  court,  as  well  as  to  the  parties  in  the  cause.    An 
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injunction,  on  the  other  hand,  where  its  object  is  to  restrain  proceed- 
ings in  another  court,  is  directed  only  to  the  parties,  neitlier  assumes 
any  superiority  over  the  court  in  which  they  are  proceeding,  nor  denies 
its  jurisdiction,  but  is  granted  on  the  sole  ground  that  from  certain 
equitable  circumstances,  of  which  the  court  that  issues  it  has  cogni- 
zance, it  is  against  conscience  or  the  party  to  proceed  in  the  cause." 

Its  office  is  to  prevent  an  un&ir  use  being  made  of  the  process  of  a 
court  of  law.  For  instance,  suppose  a  judgment  at  law  has  been  in  fact 
satisfied,  and  that  yet  the  judgment-creditor  attempts  to  set  it  up  and 
enforce  it  either  against  the  judgment-debtor  or  against  some  person 
claiming  under  him,  who  is  thereby  injured  in  his  property  or  rights. 
Or  suppose  an  executor  or  administrator  should  be  in  possession  of 
abundant  assets  to  pay  all  the  debts  of  the  deceased,  and  by  an  acci- 
dental fire  a  great  portion  of  them  should  be  destroyed,  so  that  the 
estate  should  be  deeply  insolvent.  At  law,  he  might  be  sued  by  a 
creditor,  and  the  loss  of  the  assets  by  accident  would  be  no  defence. 
Or  suppose  a  party  is  sued  at  law  for  a  debt  of  long  standing,  and  a 
judgment  is  obtained  against  him  for  the  amount,  although  he  has  ac- 
tually paid  it ;  but  he  is  unable,  after  due  search,  to  find  a  receipt  or 
release  which  would  establish  the  fact,  and  then,  after  judgment,  the 
paper  is  unexpectedly  found  either  in  his  own  possession  or  in  that  of 
a  third  person.  At  law,  the  judgment  would  be  conclusive.  Or  sup- 
pose a  judgment  should  be  obtained  at  law  by  fraud,  for  a  sum  larger 
than  is  justly  due  to  the  party,  upon  a  mutual  understanding  of  the 
parties  that  certain  set-otb  should  be  allowed  and  deducted.  There 
would  be  no  remedy  at  law.  Or  suppose  a  parJy  were  surprised  at  the 
trial  by  proof  of  a  claim,  of  which,  from  the  nature  of  the  declaration, 
he  could  have  no  notice,  and  was  in  no  default ;  and  thus  a  recovery 
should  be  had  for  an  amount  not  legally  due.  The  party  might  not 
be  able  to  bring  the  case  within  the  ordinary  rules  for  granting  a  new 
trial,  and  thus,  at  law,  be  utterly  without  redress.  Or  suppose  the  de- 
fendant, at  law,  has  a  perfect  defence,  but  the  facts  upon  which  it  de- 
pends are  exclusively  within  the  knowledge  of  the  plaintiff  in  the  suit. 

In  some  of  the  above  cases  the  defendant  would  have  had  a  complete 
remedy  at  law,  if,  at  the  time,  he  had  been  in  possession  of  the  appro- 
priate proofe.  But  the  majority  of  cases  in  which  an  injunction  is 
ordinarily  applied  for  to  stay  proceedings  at  law,  is  where  the  rights  of 
the  party  are  wholly  equitable  in  their  own  natxire,  or  are  incapable, 
under  the  circumstances,  of  being  asserted  in  a  court  of  law.  Exam- 
ples of  the  latter  class  may  be  found  in  the  common  cases  of  bonds  and 
mortgages,  and  other  penal  securities  and  covenants  where,  by  the  strict 
rules  of  law,  the  party,  after  forfeiture,  can  obtain  no  relief,  ia  ^^^aes  of 
set-offs  in  equity,  which  are  not  recognized  at  all  at  law  as  stiQ\  and 
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in  cases  of  partnership  property  seized  in  execution  by  a  creditor  of 
one  of  the  partners,  where  an  injunction  will  be  awarded  to  stay  pro- 
ceedings until  an  account  of  the  partnership  funds  is  taken.  See  2 
Story's  Eq.  Juris,  sec.  875  et  seq. 

S.  Cases  of  the  Interposition  of  Equity. 

Mr.  Eden  then  enumerates  the  instances  in  which  a  court  of  equity 
interposes  by  granting  injunctions  to  stay  proceedings  at  law, 

A  very  ancient  branch  of  equitable  jurisdiction  is  that  of  acdd&nt ; 
the  usual  instance  of  which  is  the  relief  given  where  a  bond  or  other 
security  has  been  lost,  burnt  or  accidentally  cancelled. 

Various  definitions  have  been  given  of  the  term  "  accident,"  as  un- 
derstood in  a  court  of  equity.  Mr.  Jeremy  (Eq.  Juris,  p.  358)  defines 
it  to  be  an  occurrence  in  relation  to  a  contract,  which  was  not  antici- 
pated by  the  parties,  when  the  same  was  entered  into,  and  which  gives 
an  undue  advantage  to  one  of  them  over  the  other,  in  a  court  of  law." 
It  may,  however,  be  remarked,  that  accidents  in  the  sense  of  a  court  of 
equity,  may  arise  in  relation  to  other  things  besides  contracts,  and  that, 
consequently,  the  confining  of  the  definition  to  contracts,  is  not  entirely 
accurate.  Mr.  Story  (1  Eq.  Juris,  sec.  78,)  says  of  accident:  " By  this 
term  is  intended  not  merely  inevitable  casualty,  or  the  act  of  Provi- 
dence, or  what  is  technically  called  vis  major^  or  irresistible  force ; 
but  such  unforeseen  events,  misfortunes,  losses,  acts  or  omissions,  as 
are  not  the  result  of  any  negligence  or  misconduct  in  the  party." 

Formerly  there  could  be  no  remedy  on  a  lost  bond  in  a  court  of 
common  law,  because  there  could  be  no  profert  of  the  instrument  Now, 
however,  where  there  is  an  allegation  of  loss  of  time,  and  accident^ 
courts  of  law  dispense  with  the  profert  and  entertain  jurisdiction.  8 
Term  Rep.  151 ;  ib.  153.  Mr.  Story  (1  Eq.  Juris,  sec.  82,)  states  the 
principal  ground  for  the  interference  of  courts  of  equity  in  such  cases, 
as  follows :  "  No  other  court  can  furnish  the  same  remedv,  with  all  the 
fit  limitations  which  may  be  demanded  for  the  purposes  of  justice,  by 
granting  relief  only  upon  the  terms  of  the  party's  giving  (when  pro- 
per) a  suitable  bond  of  indemnity.  Now  a  court  of  law  is  incompetent 
to  require  such  a  bond  of  indenmity  as  a  part  of  its  judgments,  although 
it  has  sometimes  attempted  an  analogous  relief,  (it  is  diflScult  to  under- 
stand upon  what  ground)  by  requiring  the  previous  offer  of  such  an 
indemnity.  But  such  an  offer  may,  in  many  cases,  fidl  far  short  of  the 
just  relief;  for,  in  the  intermediate  time,  there  may  be  a  great  change 
of  the  circumstances  of  the  parties  to  the  bond  of  indemnity.  In  joint 
bonds,  there  are  still  stronger  reasons ;  for  the  equities  may  be  differ- 
ent between  the  different  defendants.    And,  besides,  a  court  of  equity, 
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before  it  will  grant  refilg^  (it  is  otherwilBe  where  discovery  only  is  soiiglit) 
will  insist  that  the  defendant  shall  have  the  protection  of  the  oath  and 
affidavit  of  the  plaintiff  to  the  fact  of  the  loss ;  thus  requiring,  what  is 
most  essential  to  the  interests  of  justice,  that  the  party  should  pledge 
his  conscience  by  his  oath,  that  the  instrument  is  lost." 

Mistake  is  another  common  head  of  equitable  interposition ;  as  where 
a  mistake  has  been  made  in  the  drawing,  engro^ing,  or  cancellation 
of  an  instrument,  &c.  Mr.  Jeremy  (Eq.  Juris,  p.  885,)  defines  mistake 
to  be  "  that  result  of  ignorance  of  law,  or  of  fact,  which  has  led  a  per- 
son to  commit  that  which,  if  he  had  not  bisen  in  error,  he  would  not 
have  done."  This  definition  is  veiy  well,  as  far  as  it  goes ;  but  it  does 
not  comprehend  cases  of  omission  or  neglect.  Mistakes  in  making  a 
contract  may  be  distinguished  into,  first,  mistakes  as  to  the  motive ; 
secondly,  mistakes  as  to  the  person  with  whom  the  contract  is  made ; 
thirdly,  as  to  the  subject-matter  of  the  contract ;  and,  lastly,  mistakes 
of  fact  and  of  law. 

At  law  an  agreement  must  be  strictly  and  Jiterally  performed.  But 
courts  of  equity  wiU,  in  cases  of  accident,  surprise,  fraud,  or  ignorance, 
under  certain  circumstances,  give  relief.  Very  often  by  dispensing 
with  formalities,  or  presmning  that  they  have  been  complied  with, 
chancery  will  relieve  a  party  from  responsibility,  where  accident  would 
render  the  application  of  rules  of  law  injurious  or  oppressive.  So,  if 
a  writing  has  been  executed  with  a  view  of  obtaining  a  particular  ob- 
ject, and  by  mistake  it  has  been  so  drawn  as  not  to  have  the  contem- 
plated operation  at  law,  chancery  will,  in  many  cases,  put  such  a  con- 
struction upon  it  as  will  fiilfil  the  intention  of  the  parties.  Where  a  party, 
in  executing  an  instrument,  omits  certain  formalities  required  at  law, 
chancery  wiU  sometimes  supply  the  defect,  or  give  such  relief  as  ap- 
pears consistent  with  the  intention  of  the  party,  and  the  justice  of  the 
case.  Agreements  actually  executed,  although  not  founded  on  prior 
written  agreements,  will  sometimes  be  reformed  by  courts  of  equity, 
on  the  groimd  of  mistake. 

Where  there  is  a  written  agreement,  it  is  presumed  to  embrace  the 
whole  sense  of  the  parties ;  and  it  is  against  the  pohcy  of  the  common 
law,  to  add  to  or  vary  the  terms  of  such  an  agreement  Courts  of 
equity,  however,  will  grant  relief,  upon  clear  proof  of  a  mistake,  not- 
withstanding the  mistake  is  to  be  made  out  by  parol  evidence.  There 
is  certainly  great  danger  in  setting  aside  the  solemn  engagements  of 
parties,  when  reduced  to  writing  by  the  introduction  of  parol  evidence, 
substituting  other  material  terms  and  stipulations.  But  courts  of 
equity  have  not  hesitated  to  entertain  jurisdiction  to  reform  all  con- 
tracts where  a  fraudulent  suppression,  omission,  or  insertion  of  a  xjoate- 
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rial  stipulation  exists,  notwithstanding  it,  to  some  extent,  breaks  in 
upon  the  uniformity  of  the  rule  as  to  the  exclusion  of  parol  evidence, 
to  vary  or  control  written  contracts,  deeming  such  cases  to  be  proper 
exceptions  to  the  general  rule.  But  a  very  extensive  and  important 
field  in  this  branch  of  equitable  interposition,  lies  in  the  numerous 
cases  in  which  defective  executions   of  powers  have  been  supplied. 

Where  the  execution  of  any  requisite  act,  by  a  person  having  a 
j)ower,  is  neglected,  by  mistake,  or  does  not  strictly  conform  to  the 
authority  entrusted  to  him,  there  is  either  no  remedy  at  law,  or  the 
remedy  is  but  partial.  But  in  equity,  the  defect,  under  certain  cir- 
cumstances, will  be  supplied,  or  such  relief  will  be  given  as  appears 
consistent  with  the  intention  of  the  party,  and  the  justice  of  the  case. 
Eelief  in  the  cases  of  defective  execution  of  powers,  is  for  the  most 
part  given,  where,  in  consequence  of  particular  relations  subsisting  be- 
tween the  parties,  one  of  them  is  thought  to  have,  in  natural  justice,  a 
peculiar  claim  to  satisfaction.  If  there  be  a  defective  execution,  or  at- 
tempt at  execution,  of  a  mere  power,  equity  will  interpose  and  supply 
the  defect  in  favor  of  parties  for  whom  the  person  entrusted  with  the 
execution  of  the  power  is  under  a  moral  or  legal  obligation  to  provide 
by  an  execution  of  the  power.  Such  a  defective  execution  will  be 
aided  in  favor  of  persons  standing  upon  a  valuable  or  meritorious  con- 
sideration ;  such  as  a  bo7ia  fide  purchaser  for  a  valuable  consideration, 
a  creditor,  a  wife,  and  a  legitimate  child ;  unless  such  aid  of  the  de- 
fective execution,  would,  under  all  the  circumstances,  be  inequitable  to 
other  persons ;  or  it  is  repelled  by  some  counter  equity. 

But  the  subject  which  most  frequently  calls  for  the  interference  of  a 
court  of  equity  is  comprehended  under  the  extensive  head  of  fravd^ 
either  by  suggestio  fiilsi  or  suppressio  veri.  Pothier  defines  fraud  to 
be  that  act  or  artifice  made  use  of  by  one  person  for  the  purpose  of  de- 
ceiving another.  Pothier  on  Obliga.  by  Evans,  Ch.  1,  Sec.  1,  p.  19. 
Jeremy  (1  Eq.  Juris,  p.  13,  358,)  defines  it  to  be  a  device,  by  which  one 
party  has  taken  an  unconscientious  advantage  of  the  other.  Where  one 
intentionally  misrepresents  a  material  fiwt  in  order  to  deceive  another 
there  is  positive  fi'aud.  It  is,  however,  not  only  necessary  to  establish 
the  fact  of  misrepresentation;  but  that  it  is  in  a  matter  of  substance, 
and  that  it  actually  misleads  the  other  party.  For  if  the  misrepre- 
sentation was  immaterial,  or  if  the  other  party  did  not  trust  to  it,  or  if 
it  was  indefinite  in  its  own  nature,  or  if  it  was  a  mere  matter  of  opinion, 
the  party  who  suflfers  has  no  just  claim  for  relief. 

It  is  of  no  importance  whether  the  party  misrepresenting  a  material 
fact,  knew  it  to  be  false,  or  made  the  assertion  without  knowing ;  for 
the  affirmation  of  what  one  does  not  know  or  believe  to  be  true,  is 
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equally  in  morals  and  law,  as  unjustifiable  as  the  affirmation  of  what 
is  known  to  be  positively  fiilse.  And  even  if  the  party  innocently 
mis-states  a  material  &ct,  it  is  equally  conclusive,  because  it  operates 
as  a  surprise  and  imposition  upon  the  other  party,  1  Story's  Eq. 
Juris,  sec.  193. 

With  regard  to  undue  concealment,  or  suppressio  vert  to  the  infury 
or  prejudice  of  another,  Kent  says :  "  As  a  general  rule,  each  party  is 
bound,  in  every  case,  to  communicate  to  the  other  his  knowledge  of 
material  &cts,  provided  he  knows  the  other  to  be  ignorant  of  them, 
and  they  be  not  open  and  naked,  or  equally  within  the  reach  of  his 
observation."  2  Kent's  Com.  p.  482.  Story  (1  Story's  Eq.  Juris,  sec. 
207,)  objects  to  this  definition  as  too  broad ;  '*  for,"  says  he,  "  many 
most  material  fects  may  be  unknown  to  one  party,  and  known  to  the 
other,  and  not  equally  accessible,  or  at  the  moment  within  the  reach  of 
both ;  and  yet  contracts  founded  upon  such  ignorance  on  one  side,  and 
knowledge  on  the  other,  may  be  completely  obligatory.  Thus,  if  one 
party  has  actual  knowledge  of  an  event  or  fact  from  private  sources, 
not  then  known  to  the  other  party,  from  whom  he  purchases  goods, 
and  which  knowledge  would  materially  enhance  the  price  of  the  goods, 
or  change  the  intention  of  the  party  as  to  the  sale,  the  contract  of  sale 
of  the  goods  will  nevertheless  be  valid."  The  true  ground  for  relief 
in  such  cases  seems  to  be,  the  suppression  of  facts,  which  one  party, 
under  the  circumstances,  is  bound,  in  conscience  and  duty  to  disclose 
to  the  other  party,  and  in  respect  to  which  he  cannot  innocently  be 
silent.  Mr.  Eden  discusses,  at  some  length,  the  various  cases  of  fiiud, 
including  duress,  poverty  and  ignorance  of  rights,  weakness  of  intel- 
lect, religious  delusion,  drunkenness,  and  the  taking  advantage  of  per- 
sons in  fiduciary  situations.  As  these  subjects  are  severally  treated 
with  great  fullness  of  detail  in  the  notes,  I  shall  not  repeat  them 
here. 

4.  DocTBiNE  OF  Relief  fbom  Penalties. 

Our  author  next  treats  of  the  doctrine  of  relief  from  penalties.  The 
general  principle  now  adopted,  may  be  stated  thus  :  Wherever  a  pen- 
alty is  inserted  merely  to  secure  the  performance  or  enjoyment  of  a 
collateral  object,  the  latter  is  considered  as  the  principal  intent  of  the 
instrument,  and  the  penalty  is  deemed  only  as  accessory,  and  conse- 
quently as  intended  only  to  secure  the  due  performance  of  it  or  the 
damage  really  incurred  by  the  non-performance.  The  ground  of  relief 
in  such  cases  is,  that  compensation  cannot  be  made.  K  it  can  be  made, 
then,  if  the  penalty  is  to  secure  the  mere  payment  of  money,  equity 
will  relieve  the  party  upon  paying  the  principal  and  interest    The 
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penalty  being  designed  as  a  mere  security,  if  the  party  obtains  his 
money,  or  his  damages,  he  gets  all  that  he  expected,  and  all  that,  in 
justice,  he  is  entitled  to.  But  on  the  other  hand,  the  party  entitled  to 
the  security  of  the  penalty,  is  aided,  wherever  the  other  party  has  un- 
reasonably deprived  him  of  his  right  to  enforce  it.  A  common  instance 
of  this  species  of  relief,  is  that  which  is  given  against  a  clause  of  re- 
entry for  non-payment  of  rent.  This  has  been  a  ground  of  equit- 
able interference  from  the  earliest  times. 

In  most  cases,  there  is  a  full  remedy  at  law  for  the  recovery  of  rent. 
Not,  however,  in  cases  where  it  must  be  apportioned — ^where  there  are 
adverse  claims — ^where  there  is  a  confusion  of  boundaries.  Fonb.  (Eq. 
b.  1,  ch,  8,  sec.  3,)  observes,  there  are  cases  in  which  a  resort  to  a  court 
of  equity  may  be  salutary,  and  perhaps  indispensable,  as  where  the 
premises  out  of  which  the  rent  is  payable,  is  uncertain,  or  where  the 
distress  is  obstructed  or  evaded  by  fraud,  or  where  the  rent  is  issuing 
out  of  a  thing  of  an  incorporeal  nature,  as  tithes,  where  no  distress 
can  be  made ;  or  where  a  discovery  may  be  necessary,  or  where  an 
apportionment  may  be  required,  in  order  to  attain  complete  justice. 
North  V.  Earl  of  Stafford,  3  P.  W.  148 ;  Benson  v.  Baldwin,  1  Atk.  598 ; 
Halford  v.  Hatch,  Dougl.  183 ;  Ooodard  v.  Keate,  1  Vern.  27.  And 
where  the  plaintiJBF  has  been  forced  into  an  usurious  penal  contract,  the 
court  will  hear  his  complaint,  and  will  order  delivered  up  and  cancelled 
any  security  he  may  have  given,  but  it  will  be  upon  condition  of  pay- 
ing the  money  justly  due  the  usurious  lender,  deducting  the  usurious 
interest. 

As  courts  of  equity  on  the  one  hand  interpose  to  restrain  the  recovery 
of  penalties,  the  principles  of  equal  justice  require  on  the  other,  that 
they  should  enforce  the  specific  performance  of  the  act  agreed  to  be 
done,  or  restrain  from  the  doing  of  that  which  it  was  agreed  should 
not  be  done. 

The  necessity  of  some  judicial  authority  to  explain  the  obligations 
which  men  owe  each  other,  and  to  enforce  the  performance  of  them, 
is  obvious.  Courts  of  common  law  take  cognizance  of  the  subject, 
and  regard  them  as  capable  of  being  contracted  in  two  ways,  viz. :  by 
deed,  in  which  case  they  are  denominated  covenants ;  or  by  writing 
signed,  but  not  under  seal,  or  by  word  of  mouth.  The  legal  remedy 
upon  the  breach  of  such  agreements  is  pecuniary  in  the  shape  of 
damages,  proportioned  to  the  injury  sustamed.  But  such  relief  woxdd 
often  be  very  inappropriate  and  inadequate.  Chancery,  therefore, 
being  capable,  by  its  control  over  the  parties,  of  compelling  execution 
of  the  contract,  has  assumed  a  jurisdiction  to  afford  that  more  specific 
and  satisfi9U>tory  species  of  relief    Besides  its  being  necessary  that  the 
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court  should  be  satisfied  of  the  plaintiff's  right,  it  must  also  appear 
that  the  legal  remedy,  if  any  can  be  obtained,  would  be  inadequate. 
In  some  instances,  that  remedy  may  be  more  appropriate  than  equity 
can  afford;  and,  therefore,  it  must  be  assured  that,  under  all  the 
circumstances,  it  is  equitable  to  give  more  relief  than  the  applicant  can 
obtain  at  law.  It  is  where  the  plaintiff,  to  have  full  justice,  requires 
that  the  contract  should  be  specifically  performed,  and  where  a  breach 
of  it  would  be  productive  of  irreparable  injury,  that  equity  so  inter- 
feres. If  it  would  be  inequitable,  on  account  of  extrinsic  circumstances, 
such  as  accident,  mistake,  or  firaud,  it  would  not  grant  a  specific  per- 
formance. "  It  is  satisfactory  to  observe,"  says  Jeremy,  (Eq.  Juris,  p. 
425,)  "  that  where  this  court  does  not  conceive  itself  justified  in  inter- 
fering, by  its  refusal  so  to  do,  it  inflicts  no  injury  on  the  plaintiff,  for 
no  decision  is  thereby  made  which  can  affect  his  right  to  any  other 
redress  by  way  of  damages  to  which  he  may  be  entitled  at  law. 
Where,  however,  the  contract  is  such  as  this  court  approves,  and  there 
are  no  peculiar  circumstances  attending  the  same,  it  is  as  much  of 
course,  in  a  court  of  equity,  to  decree  a  specific  performance,  as  it  is 
to  give  damages  at  law ;  for  although  it  is  truly  said  to  be  a  matter  of 
discretion  whether  this  court  will  decree  a  specific  performance  or  not, 
yet  it  is  to  be  remarked  that  such  discretion  is  not  arbitrary,  but  is 
exercised  in  a  judicial  manner  according  to  established  rules." 

5.  JuRiSDicmoN  OF  Equity  in  Account. 

Another  ordinary  head  of  equitable  jurisdiction  is  that  of  account, 
upon  which  courts  of  law  being  unable  to  afford  so  complete  a  remedy 
as  courts  of  equity,  a  concurrent,  and  in  some  respects  an  exclusive 
jurisdiction,  has  been  assumed  by  the  latter. 

Courts  of  equity  exercise  a  general  jurisdiction  in  all  cases  of  mutual 
accounts,  upon  the  ground  of  the  inadequacy  of  the  remedy  at  law ; 
and  have  extended  the  remedy  to  a  vast  variety  of  cases  to  which  the 
remedy  at  law  never  was  applied.  So  that  now  the  jurisdiction 
extends,  not  only  to  cases  of  an  equitable  nature,  but  to  many  cases 
where  the  form  of  the  account  is  purely  legal.  1  Story's  Eq.  Juris. 
442. 

At  common  law,  an  action  of  account  lay  only  in  cases  where  there 
was  either  a  privity  in  deed  by  the  consent  of  the  party,  or  a  privity 
in  law.  There  was  an  exception  to  the  rule  in  favor  of  trade  and 
commerce  allowed  between  merchants.  But  in  cases  of  this  nature, 
there  was  an  established  privity  of  contract.  "  So  strictly  was  this 
privity  of  contract  construed,"  says  Story,  (2  Equity  Juris,  sections 
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415,  446,)  "  that  the  action  did  not  lie  by  or  against  executors  and 
administrators.  And  it  was  not  until  the  3d  and  4th  of  Anne,  ch.  16, 
that  it  lay  against  executors  and  administrators  of  guardians,  bailiffs 
and  receivers.  And  no  action  of  account  lay  at  the  common  law 
against  wrong-doers ;  or  by  one  joint  tenant  in  common,  or  his  execu- 
tors or  administrators  against  the  other,  as  bailiff,  for  receiving  more 
than  his  share ;  or  against  his  executors  or  administrators,  unless  there 
was  some  special  contract  between  them,  whereby  the  one  made  the 
other  his  bailiff;  for  the  relation  itself  was  held  not  to  create  any 
privity  of  contract  by  operation  of  law." 

6.  Where  Decree  for  Administration  of  Assets. 

Another  instance  of  interposition  against  the  prosecution  of  a  legal 
right  is  where  there  has  been  a  decree  for  the  administration  of  assets. 
"  The  word  assets  is  derived  from  the  French  word  assez,  which  means 
sufficient  or  enough  ;  that  is,  sufficient  or  enough  in  the  hands  of  the 
executor  or  administrator  to  make  him  chargeable  to  the  creditors,  lega- 
tees and  distributees  of  the  deceased,  so  far  as  the  personal  property  of  the 
deceased  extends,  which  comes  to  the  hands  of  the  executor  or  admin- 
istrator for  administration.  In  an  accurate  and  legal  sense,  all  the 
personal  property  of  the  deceased,  which  is  in  a  saleable  nature,  and 
may  be  converted  into  ready  money,  is  deemed  assets.  But  the  word 
is  not  confined  to  such  property,  for  all  other  property  of  the  deceased, 
which  is  chargeable  with  his  debts  or  legacies,  and  is  applicable  to  that 
purpose,  is,  in  a  large  sense,  assets.  It  has  been  said  that  the  whole 
jurisdiction  of  courts  of  equity  in  the  administration  of  assets,  is 
founded  on  the  principle,  that  it  is  the  duty  of  the  court  to  enforce  the 
execution  of  trusts ;  and  that  the  executor  or  administrator  who  has 
the  property  in  his  hands,  is  bound  to  apply  that  property  to  the  pay- 
ment of  debts  and  legacies ;  and  to  apply  the  surplus  according  to  the 
will  of  the  testator,  or,  in  case  of  intestacy,  according  to  the  statute  of 
distributions ;  so  that  the  sole  ground  on  which  courts  of  equity  pro- 
ceed in  cases  of  this  kind,  is  to  be  deemed  the  execution  of  a  trust." 
Story^s  Eq.  Juris,  sees.  531,  532. 

7.  Doctrine  of  Election. 

As  to  compelling  a  plaintiff  to  elect  in  which  court  he  will  sue,  "  a 
question,"  says  Mr.  Eden,  "has  frequently  been  raised,  whether  the 
court  would  rest||iin  the  mortgagee  from  suing  at  law  upon  the  bond 
after  foreclosure,  where  the  mortgaged  premises  have  not  been  suffi- 
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cient  to  pay  the  debt ;  and  it  has  been  insisted,  that  the  mortgagee,  by 
foreclosing  and  taking  the  pledge,  has  made  his  election,  and  relin- 
quished his  right  to  the  personal  remedy.  The  better  opinion  seems 
to  be,  that,  though  this  proceeding  opens  the  foreclosure,  yet  the  court 
will  not  restrain  the  mortgagee  from  proceeding  for  the  diflference." 

On  this  subject,  Kent  (4  Kent's  Com.  182,  188,)  remarks :  "  If  the 
mortgagee  proceeds  by  bill  for  the  technical  foreclosure,  the  estate 
becomes  his  property,  in  the  character  of  a  purchaser ;  and  the  general 
understanding  formerly  was,  that  by  taking  the  pledge  to  himself,  he 
took  it  in  satisfaction  of  the  debt.  But  according  to  the  case  of  Took 
V.  Hartley^  2  Bro.  125,  if  the  mortgagee  sells  the  estate^  after  the  fore- 
closure, feirly,  and  for  the  best  price,  he  may  proceed  at  law  against 
the  mortgagor,  upon  his  bond  for  the  difference ;  though  he  cannot 
have  recourse  at  law  for  deficiency,  so  long  as  he  keeps  the  estate, 
because  the  value  of  it  is  not  ascertained,  and  the  mortgagee  cannot 
say  what  proportion  of  the  debt  remains  due.  It  has  likewise  been 
repeatedly  held,  that  an  action  at  law,  by  the  mortgagee,  after  fore- 
closure, for  the  balance  of  the  debt  due  him,  opens  it,  and  lets  in  the 
mortgagor  to  redeem.  There  has  been  some  embarrassment  and  con- 
flict of  opinion  manifested  in  the  cases,  on  the  point  whether  the  mort- 
gagee had  his  remedy  at  law  after  foreclosure,  and  without  a  sale  of 
the  estate.  The  better  opinion  is,  that  after  a  foreclosure,  with  or 
without  a  subsequent  sale,  the  mortgagee  may  sue  at  law  for  the  defi- 
ciency, to  be  ascertained  in  the  one  case,  by  the  proceeds  of  the  sale, 
and  in  the  other,  by  an  estimate  and  proof  of  the  real  value  of  the 
pledge  at  the  time  of  the  foreclosure.  Whether  the  action  at  law  will 
open  the  foreclosure  in  equity,  and  let  in  the  equity  of  redemption,  is 
an  unsettled  question.  The  weight  of  English  authority  would  seem 
to  be,  that  it  opens  the  foreclosure,  unless  the  estate  has,  in  the  mean- 
time, been  sold  by  the  mortgagee ;  and  then,  it  is  admitted,  that  the 
power  of  re-conveyance  is  gone,  for  it  would  be  inequitable  to  open 
the  foreclosure  against  the  purchaser." 

8.  Eestraining  Criminal  Proceedings. 

It  is  an  established  mile  that  an  injunction,  or  any  order  in  the  na- 
ture of  an  injunction,  will  not  be  granted  to  restrain  proceedings  in  a 
criminal  matter.  Accordingly,  in  the  case  of  Lord  Montague  v.  Dudman^ 
Lord  Hardwicke  allowed  a  demurrer  to  a  bill  for  an  injunction  to  stay 
proceedings  on  a  mandamus,  issued  to  compel  a  lord  of  a  manor  to 
hold  a  court :  "  the  court,"  he  said,  "  has  no  jurisdiction  to  grant  an  in- 
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junction  to  stay  proceedings  on  a  mandamus,  nor  to  an  indictment,  nor 
to  an  information,  nor  to  a  writ  of  prohibition," 

If  a  charge  be  of  a  criminal  nature,  or  an  offence  against  the  public, 
and  does  not  touch  the  enjoyment  of  property,  it  ought  not  to  be 
brought  within  the  direct  jurisdiction  of  this  court,  which  was  intended  to 
deal  only  in  matters  of  civil  right,  resting  in  equity,  or  where  the  reme- 
dy at  law  was  not  sufl&ciently  adequate.  Nor  ought  the  process  of  in- 
junction to  be  applied,  but  with  the  •  utmost  caution.  It  is  the  strong 
arm  of  the  court ;  and  to  render  its  operation  benign  and  useful,  it 
must  be  exercised  with  great  discretion,  and  when  necessity  requires  it. 
The  English  court  of  chancery  rarely  uses  this  process,  except  where 
the  right  is  first  established  at  law,  or  the  exigency  of  the  case  renders 
it  indispensable.  Thus,  in  BrotmCs  case,  in  2  Vesey,  414,  a  motion  was 
made  for  an  injunction  to  stay  the  use  of  a  market,  and  Lord  Hard- 
wicke  said  it  was  a  most  extraordinary  attempt,  and  that  the  plaintiff 
had  several  remedies  which  he  might  use.  He  said  it  would  cause 
great  confusion  to  bring  into  contempt,  upon  the  injunction,  all  persons 
who  might  use  the  market,  and  that  if  the  court  ought  to  interpose  at 
all,  it  would  be  after  the  title  was  established  at  law.  So  he  observed- 
in  another  case,  (Amb.  209,  Anon,)  that  the  court  granted  an  injunc- 
tion to  stay  the  working  of  a  colliery  with  great  reluctance,  and  will 
not  do  it,  except  where  there  is  a  breach  of  an  express  covenant,  or  an 
uncontroverted  mischief.  In  a  late  case  before  Lord  Eldon,  {Attorney' 
general  v.  Nichol,  16  Vesey,  388)  on  an  information  filed  to  restrain  the 
defendant  from  obstructing  the  ancient  lights  of  an  hospital,  he  stated 
that  the  foundation  of  this  jurisdiction  by  injunction,  was  that  head  of 
mischief  or  those  mischievous  consequences,  which  required  a  power 
to  prevent  as  well  as  to  remedy,  and  that  there  might  be  nuisances 
which  would  support  an  action,  but  which  would  not  support  an  in- 
junction.   2  Johns.  Ch.  Rep.  378. 

9.  Staying  Pboceedings  of  a  Court  op  Law  upon  Award. 

Lord  Eldon,  upon  a  motion  to  dissolve  an  injunction  which  had  been 
obtained  in  a  case  of  this  nature,  observed,  that  he  had  not  fo\md  by 
his  own  research  into  authority,  or  from  the  information  of  others  any 
instance  in  which  a  court  of  equity  had  actually  interposed  by  injunc- 
tion, to  stay  the  process  of  a  court  of  law,  in  which  the  award  was 
made  a  rule  of  court. 

Where  two  parties  submit  their  differences  to  arbitrators,  and  agree 
to  make  the  submission  a  rule  of  court,  in  a  court  of  common  law, 
pursuant  to  the  act  for  determining  differences  by  arbitrators,  (1  R.  L. 
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152)  the  court  of  chancery  will  not  entertain  jurisdiction  to  set  aside 
the  award,  unless  injustice  would  be  done.  Toppan  v.  Heathy  1  Paige's 
Ch.  Eep.  298.  The  court  in  this  case  say :  "  lie  principles  on  which 
a  court  of  equity  relieves  against  an  award  of  arbitrators,  are  pretty 
well  settled  and  understood ;  and  this  court  has  frequently  had  occa- 
sion to  advert  to  them.  JEkrrick  v.  Blairj  1  John.  Ch.  E.  101.  Wood- 
worth  y.  Van  Buskirk,  id.  432.  Shepherd  v.  Merrill^  2  John.  Ch.  Eep. 
276.  Todd  v.  Barhw,  id.  551.  And  in  the  case  of  Van  Cortlandt  v. 
UnderhiH,  (17  Johns.  Eep.  405)  Spencer  and  Yates,  justices,  and  Allen, 
senator,  who  delivered  opinions  in  the  court  of  errors,  went  into  the 
subject  at  length.  The  same  questions  are  also  ably  examined  by  one 
of  the  judges  of  the  court  of  appeals  in  South  Carolina,  in  the  case  of 
Shinnie  (k  Loomis  v.  Gnl,  McCord's  Ch.  E,  478. 


CHAPTEE  m. 

Chapter  HE.  discusses  the  practice  in  obtaining  injunctions  to  stay 
proceedings  at  law.    It  commences  with  two  general  propositions : — 

1.  A  BILL  MUST  BE  FiLED. 

2.  The  Injunction  must  be  specifically  Prated  by  the  Bill. 

It  then  treats  of  the  issuing  and  service  of  the  subpoena ;  verification 
of  the  bill ;  effect  of  appearance  ;  effect  of  plea,  or  demurrer ;  and 
the  several  cases  in  which,  the  bill  having  been  filed  and  process 
regularlj  served,  an  injunction  may  be  obtained.  As  the  subject  is 
very  ftdly  discussed  in  the  notes,  I  shall  only  speak  of  the  filing  of  the 
biU  and  the  prayer  for  relief. 

1.  A  BILL  must  be  Filed. 

It  follows,  from  the  very  nature  of  the  common  injunction,  that  it 
can  never  be  obtained,  except  where  a  bill  has  been  filed.  It  is  the 
writ  issued  upon,  and  for  the  default  o^  the  defendant  in  not  appearing 
to  or  answering  the  bill  It  is  also  granted  where  the  defendant  obtains 
an  order  for  further  time  to  answer,  or  for  a  commission  to  take  his 
answer.  In  its  terms,  the  writ  recites  that  the  defendant  has  not  ap- 
peared or  answered  the  bill,  and  yet  is  proceeding  at  law ;  and  it  com- 
mands the  defendant  to  desist  firom  all  further  proceedings  at  law, 
touching  the  matters  iq  the  bill,  until  he  shall  have  fuUy  answered  the 
bill,  cleared  his  contempt,  and  the  court  shall  make  other  orders  to  the 
contrary.  But  in  other  cases,  orders  and  decrees  are  frequently  en- 
forced by  injunction,  where  the  proceeding  is  founded  on  a  petition  only, 
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and  without  any  bill  filed.  An  injonetion  has  been  granted  or  petition 
without  bill  filed  on  the  application  of  the  committee  of  a  lunatic,  to 
reetxain  waste  by  the  tenants  of  the  lunatic's  estate.  Matter  of  Oreagh, 
1  Ball.  &  B.  108.  So,  also,  in  other  cases  of  waste,  such  as  working 
coal  mines  {Smith  v.  Glark,  Dick.  455 ;)  and  for  an  injury  in  the  nature 
of  waste,  such  as  pirating  a  literary  work.  Nichols  v.  Kearsley^  Dick. 
(545.  And  where  a  person  had  taken  some  old  houses  in  the  city  of 
London,  and  had  stored  such  quantities  of  sugar  in  them  that  two  had 
actually  fellen  down,  and  he  was  proceeding  to  introduce  more,  the 
court  granted  an  injunction  on  petition  and  affidavits  verifying  the  facts. 
Mayor^  <fcc.,  of  London  v.  BoU^  5  Ves.  129.  So  the  committee  of  a 
lunatic's  estate  may  obtain  an  injunction  on  petition  to  stay  an  action 
by  an  auctioneer  against  the  solicitor  in  the  lunacy,  on  his  demand^ 
for  business  done  for  the  purpose  of  carrying  into  effect  the  directions 
of  the  court  in  the  lunacy.  Matter  of  Weaver^  2  Mylne  &  C.  441.  In 
the  case  of  a  woman  being  an  in£ant  ward  of  chancery,  an  injunction 
to  restrain  her  from  marrying,  and  to  restrain  the  party  proposing 
marriage,  from  marrying  her,  has  been  granted  on  petition.  Smiik  v. 
Smithy  8  Atk.  304.  But  where  a  bill  was  dismissed  by  a  vice-chancel* 
lor,  and  an  appeal  was  entered  from  his  decree,  but  idler  the  entering 
of  the  decree,  and  before  the  appeal,  the  subject-matter  of  the  suit  was 
sold,  the  chancellor  refused  to  grant  an  injunction  against  the  purchaser 
who  was  not  a  party  to  the  suit  on  petition.  Bhomfield  v.  Snotvden,  2 
PaigCi  866.  See  1  Barb.  Ch.  Pr.,  416.  Where  an  order  to  stay  pro- 
ceedings in  a  cause  pending  in  this  court,  is  proper,  the  party  must 
apply  to  the  court  upon  petition.  Dyckman  v.  Kemockan^  2  Paige,  26. 
Proceedings  to  obtain  the  protection  of  the  court  of  chancery  for  a 
person  of  unsound  mind,  should  be  by  petition ;  to  which  there  should, 
in  general,  be  no  other  partis.    Nayhr  v.  Naylor,  4  Dana,  845. 

Whether  a  party  is  entitled  to  relief  by  petition,  or  must  appply  by 
bill,  depends  on  circumstances,  and  the  sound  discretion  of  the  chancel- 
lor. Where  the  petition  is  on  some  collateral  matter,  which  has  refer- 
ence to  a  smt  in  court  he  may  be  relieved  on  petition.  Oodwise  et  dL 
V.  Gelston,  (on  appeal)  10*  Johns.  Rep.  508.  When  by  reason  of  new 
facts,  additional  and  auxiliary  provisions,  are  requisite  to  carry  the 
decree  into  effect,  after  disposing  of  the  points  reserved  ;  such  facts  may 
be  brought  forward  by  petition,  and  the  court  will  hear  the  petition  with 
the  cause  itself,  on  the  further  directions.  Butler  v.  Hahey^  4  Sand. 
Ch.  Rep.  854.  The  same  course  may  be  pursued  when  there  has  been 
a  change  of  parties,  or  the  accession  of  new  parties  in  interest,  since  the 
decree,  but  not  of  such  a  character  as  to  require  a  formal  revivor,    lb. 
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2.  Thb  Injunction  httst  be  Spsocpioaixt  Pbatxd  bt  ths  Bill. 


Courts  of  equity  require  a  person  to  ask  the  court  to  grant  him  what 
he  wants ;  and  he  must  introduce  it  in  his  bill  of  complaint  in  the  form 
of  a  prayer  for  relief  The  plaintiff  generaUy  inserts  at  the  conclusion 
of  the  bill  a  special  prayer  pointing  out  what  particular  relief  he  de- 
sires ;  and  it  is  usually  followed  by  a  general  prayer  for  relief  at  the 
discretion  of  the  court.  The  latter  ought  never  to  be  omitted ;  because 
if  the  plaintiff  should  mistake  the  relief  to  which  he  is  entitled  in  his 
special  prayer,  the  court  may  yet  afford  him  the  relief  to  which  he  has. 
a  rights  under  the  prayer  of  general  relief  where  it  is  such  relief  as  is 
agreeable  to  the  case  made  by  the  bill  But  if  there  is  no  prayer  for 
general  relief,  then  if  the  complainant  should  mistake  the  relief  to 
which  he  is  entided,  no  other  relief  can  be  granted  him.  Story's  Eq. 
PL  sec.  40.  English  v.  IbxhaU,  2  Peters,  696.  Cooper's  Eq.  PI.  14. 
It  is  said  that  under  the  prayer  for  general  relief,  the  complainant  may, 
at  the  hearing,  pray  orally  for  such  relief  as  he  is  entitled  to.  Chok  v. 
Mariyn^  2  Atk.  8  ;  Cooper's  Eq.  PI.  14.  Mr.  Story,  however,  remarks : 
"Even  when  a  prayer  of  general  relief  is  sufficient,  the  special  relief 
prayed  at  the  bar  must  essentially  depend  upon  the  proper  frame  and 
structure  of  the  bill ;  for  the  court  will  grant  such  relief  only  as  the 
case  stated  will  justify,  and  will  not  ordinarily  be  so  indulgent,  as  to 
permit  a  bill  frattied  for  one  purpose,  to  answer  another,  especially  if 
the  defendant  may  be  surprised  or  prejudiced  thereby.  Thus,  if  a  bill 
is  brought  for  an  annuity  or  rent-charge  o{  ten  pounds  per  annum,  left 
under  a  will,  and  the  counsel  for  the  plaintiff  pray  at  the  bar  that  they 
may  drop  the  demand  of  the  annuity  or  rent-charge,  and  insist  upon  the 
land  itself  out  of  which  the  annuity  or  rent-charge  issues,  the  court 
will  not  grant  it ;  for  it  is  not  agreeable  to  the  case  made  by  the  bill. 
If,  therefore,  the  plaintiff  doubts  his  title  to  the  relief  he  wishes  to  pray, 
the  bill  should  be  framed  with  a  double  aspect,  so  that  if  the  court 
should  decide  against  him  in  one  view  of  the  case,  it  may  yet  afford 
him  assistance  in  another.  On  this  and  many  other  accounts  it  has 
been  very  properly  remarked,  that  the  prayer  of  a  bill  demands  a  good 
deal  of  consideration  and  attention ;  and  an  accurate  specification  of 
the  matters  to  be  decreed  in  complicated  cases,  requires  great  discern  - 
ment  and  experience.  Where  special  orders,  and  provisional  processes 
are  required,  founded  on  peculiar  circumstances,  such  as  writs  of  in- 
junction, writs  of  ne  exeat  regno^  orders  to  transfer  funds;  or  to  preserve 
property  pending  the  litigation,  they  are  usually  made  the  subjects  of  a 
special  prayer.  Indeed,  the  frequent  applications  made  for  amendments 
of  the  prayers  of  bills,  is  a  proof  at  once  of  the  value  of  special  prayers 
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and,  also  of  the  intainsic  difficulty  of  foreseeing  all  the  exigencies  which 
may  arise  in  the  progress  of  a  suit  which  may  require  new  relief" 
(Story's  Bq.  PL  sec.  42,  43.) 


CHAPTER  IV. 

Chapter  IV.  treats  generally  of  the  extent  and  effect  of  the  common 
injunction. 

1.  Granting  of. 

2.  Breach  of. 

8.  Proceedings  where  Party  is  in  Contempt. 

4.  Bill  of  Discovery. 

5.  Commission  to  examine  "Witnesses. 

1.  Granting  of. 

By  the  English  practice,  an  injunction,  called  the  common  injunc- 
tion, is  granted  merely  upon  a  default  of  a  defendant  in  not  putting  in 
his  answer.  It  is  granted  until  answer  and  further  order,  which  order 
is  made  upon  a  special  motion  to  dissolve  it,  after  answer,  or  at  the 
hearing.  Thus  the  subpoena  must  regularly  have  been  served  before 
this  writ  issues.  And  hence  the  statute  4  Ann.  c.  16,  §  28,  formerly  the 
law  of  our  state,  by  which  the  subpoena,  in  bills  to  stay  waste  or  suits 
at  law,  might  be  served  before  bill  filed,  was  of  much  importance.  The 
injunction  is  obtained  after  a  defisiult  in  not  appearing,  upon  proper 
affidavits  of  service  of  the  subpoena,  and  producing  an  attachment  sued 
out  as  evidence  of  the  contempt ;  or,  as  is  said,  suggesting  to  the  court 
that  such  an  attachment  has  issued.  In  like  manner  it  may  be  ob- 
tained as  of  course  on  a  default  for  not  answering,  and  upon  an  appli- 
cation for  time,  or  a  dedimus  to  take  the  answer  in  a  coimtry  cause. 
The  instant  the  attachment  is  issued  the  plaintiff  is  entitled  to  his  in- 
junction, although  the  answer  may  be  in  before  it  is  moved  for. 

The  common  injunction  issues  upon  a  bill  of  which  the  court  knows 
nothing ;  and,  as  a  general  rule,  a  special  injunction  can  only  be  ob- 
tained, where  the  party  has  had  no  opportunity  of  obtaining  the  com- 
mon injunction. 

There  is  nothing  in  our  practice  similar  to  this  English  course  of 
issuing  the  writ  upon  the  presumed  admission  of  the  defendant,  by  his 
default,  of  the  plaintiff's  right  to  it.  A  special  application  is  always 
made  to  the  chancellor,  vice-chancellor,  or  master,  and  the  merits  of  the 
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application  are  examined  by  him.    Hoffman's  Ch.  Pr.  vol.  1,  pp.  77, 
78 ;  see  Buckley  y.  Oorse^  Saxton's  Ch.  Bep.  604. 

2.  Breach  of. 

The  construction  given  to  the  words  "  to  enter  up  judgment^^^  says 
Mr.  Eden,  "  has  been,  that  they  apply  to  k  final jvdgment  All  that  the 
court  intends  to  restrain  is  execution.  The  plaintiff  may  proceed  so 
far  as  to  be  able  to  take  out  execution  the  instant  that  the  injunction 
is  dissolved.  Therefore,  after  an  interlocutory  judgment,  as  by  de- 
fault, or  on  demurrer,  the  plaintiff  at  law  may  go  on  to  ascertain  his 
damages." 

Mr,  Eden  says :  "  It  is  now  clearly  settled  that  any  proceeding,  either 
against  the  bail  or  the  sheriff,  is  a  breach  of  the  common  injunction." 

8.  Pboceebings  where  Party  is  in  Contempt. 

"The  modem  practice,"  says  Mr.  Eden,  **  where  the  party  is  in 
contempt  for  breach  of  the  injunction;  is  to  give  notice  of  a  motion,  not 
that  the  defendant  should  show  cause  why  he  should  not  be  com- 
mitted ;  but  that  he  may  sixmd  commiUed  for  breach  of  the  injunction, 
which  is  moved  upon  affidavit  of  the  service  of  the  injunction." 

As  a  breach  of  an  injunction  is  a  contempt  of  the  court,  the  conse- 
quence is  liability  to  be  committed  to  prison  for  the  contempt.  Where 
an  injunction  is  to  do  a  ihingy  and  the  party  neglects  or  refuses,  the 
course  to  compel  him  is  to  move  that  he  shall  do  it  by  a  particular 
day,  or  stand  committed ;  but  where  the  injunction  operates  strictly 
by  way  of  restraint,  as  where  an  injunction  had  been  granted  to  re- 
strain a  party  &om  ploughing  up  a  rabbit-warren  j&rther  than  was 
necessary  for  the  sustenance  of  the  rabbits,  a  motion  that  the  defend- 
ant shall  show  cause  why  he  should  not  sta^d  committed  for  breach 
of  the  injunction,  is  irregular.  The  proper  course  is  either  to  move 
that  the  defendant  be  committed  for  breach  of  the  injunction,  or  else 
to  move  that  he  be  committed,  unless  he  show  cause  at  a  future  day 
to  the  contrary.  K  the  first  course  is  adopted,  the  motion  must  be 
made  on  personal  service  of  notice  of  motion.  Service  on  the  defend- 
ant's clerk  in  court  will  not  do  it  by  itself,  and  is  unnecessary  when 
there  is  personal  service.  In  JBBerton  v.  Thirsk,  (1  Jac.  &  W.  876,) 
Lord  Eldon  is  reported  to  have  held  that  the  order  cannot  be  made 
unless  the  original  writ  of  injunction  is  brought  into  court.  But  in 
a  very  late  case.  Lord  Cottenham  thought  a  party  having  notice  of  an 
injunction,  and  being  guilty  of  a  breach  of  it,  may  be  committed  with- 
out production  of  the  writ,  observing  that  he  did  not  think  Lord  Eldon 
could  ever  have  laid  down  such  a  rule. 
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If  the  second  course  is  adopted,  then  the  defendant  is  personally 
served  with  the  order  nm,  and  the  plaintiflF,  at  the  proper  time  for 
showing  cause,  moves  to  make  the  order  nisi  absolute.  Drewry  on 
Inj.  p.  406. 

.  In  the  State  of  New  York,  the  statute  relative  to  proceedings  as 
for  contempts  to  enforce  civil  remedies  and  to  protect  the  rights  of 
parties  in  civil  actions,  has  prescribed  two  modes  of  proceeding,  where 
the  misconduct  complained  of  is  not  committed  in  the  immediate  view 
and  presence  of  the  court ;  except  in  the  two  cases,  of  disobedience  to 
a  rule  or  order  for  the  payment  of  money,  and  disobedience  to  a 
subpoena.    One  of  the  prescribed  modes  is  by  an  order  on  the  accused 
party  to  show  cause,  at  some  fature  time  to  be  specified  in  the  order, 
why  he  should  not  be  punished  for  his  alleged  misconduct ;  and  the 
other  is  to  grant  an  attachment,  to  arrest  the  accused  and  bring  him 
before  the  court,  to  answer  for  such  misconduct    2  R  S.  585,  §  5. 
In  either  mode  of  proceeding,  however,  the  party  complaining  of  the 
alleged  misconduct  must  produce  proof  thereoi^  by  affidavits,  or  a 
sworn  petition,  or  other  legal  evidence,  as  the  foundation  for  the  pro- 
ceedings,   /cfem,  §  8.    Where  the  party  proceeds  by  an  order  to  show 
cause,  copies  of  the  order,  and  of  the  affidavits  and  other  papers  on 
which  it  is  founded,  and  of  such  other  documentary  evidence  as  the 
prosecutor  wishes  to  use  in  the  case,  or  so  much  thereof  as  is  not  al- 
ready in  the  possession  of  the  accused,  must  be  served  on  him,  or  his 
solicitor,  such  length  of  time,  previous  to  the  day  appointed  for  show- 
ing cause,  as  the  court  shall  in  such  order  direct    And  then  if  the 
party  accused  does  not  appear  at  the  day  appointed,  or  such  other  day 
as  may  be  afterwards  designated  for  that  purpose,  or  if  he  appears  and 
does  not  deny  the  alleged  misconduct,  the  court  may  at  once  proceed 
to  make  a  final  decision,  that  the  accused  has  been  guilty  of  the  con- 
tempt charged,  and  to  award  the  proper  punishment,  as  directed  by  the 
statute.    2  R.  S.  538,  §  19  to  24.    If  the  alleged  misconduct  is  denied, 
the  court  may  discharge  the  order  to  show  cause ;  or  may  allow  inter-  ^ 
rogatories  to  be  filed  and  refer  it  to  a  master  to  take  the  answers  of  the 
accused  to  such  interrogatories,  and  to  take  such  proof  as  either  party 
may  wish  to  offer,  and  report  the  same  to  the  court.    But  the  proofe 
themselves  should  be  reported  to  the  court,  and  not  merely  the  mas- 
ter's opinion  thereon.    For  the  statute  directs  the  court  to  determine 
upon  the  original  affidavits,  the  answers  of  the  defendant,  and  such 
subsequent  proof,  whether  the  accused  has  been  guilty  of  the  alleged 
misconduct     Idem^  §  19. 

Where  the  prosecutor  proceeds  by  attachment,  if  the  defendant  is 
brought  into  court  or  voluntarily  appears  thereon,  the  court  is  required 
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by  tbe  statute  to  cause  interrogatories  to  be  filed,  specifying  the  &cts 
and  circumstances  of  misconduct  alleged  against  the  defendant,  and 
requiring  his  answer  thereto.  This  appears  to  be  absolutely  necessary 
in  a  proceeding  by  attachment^  unless  the  defendant  admits  the  alleged 
contempt  Upon  such  interrogatories  b^ng  filed  and  answered,  the 
court  may  proceed  in  a  summary  manner  to  decide  the  question  as  to 
the  guilt  of  the  accused ;  or  may  refer  it  to  a  master  to  take  the  an- 
swers of  the  defendants  to  the  interrogatories,  and  to  take  and  report 
such  other  evidence  as  either  party  may  wish  to  produce  before  him 
relative  to  the  contempt 

The  New  York  Code  of  Procedure  for  1851,  provides  that  if  any 
person,  party  or  witness,  disobey  an  order  of  the  judge  or  referee  duly 
served,  such  person,  party  or  witness,  may  be  punished  by  the  judge 
as  for  a  contempt  And  in  all  cases  of  commitment  under  this  chap- 
ter, or  the  act  to  abolish  imprisonment  for  debt,  the  person  committed 
may,  in  case  of  inability  to  perform  the  act  required,  or  to  endure  the 
imprisonment,  be  discharged  from  imprisonment,  by  court  or  judge 
committing  him,  or  the  court  in  which  the  judgment  was  rendered,  on 
such  terms  as  may  be  just. 

4.  Bill  of  Discovery. 

Mr.  Eden  remarks  that,  ^'  on  a  motion  to  stay  trial  till  the  answer 
comes  in,  or  till  the  return  of  the  commission  there  must  be  an  affida- 
vit, statiag  the  plaintiffs  expectations  of  discovery  Jrom  the  defendanis  an- 
swer^'* 

The  intelligent  student  need  scarcely  be  reminded  that  every  bill  in 
chancery  is  not  only  a  pleading  or  statement  of  the  complainant's  case, 
but  is  also  an  instrument  of  discovery ;  it  is  an  examination  of  the  de* 
fendant  The  complainant  has  a  right  to  extract  from  the  defendant 
evidence  to  make  out  his  case,  or  to  aid  in  making  it  out  The  defend- 
ant may  object  to  the  discovery :  1st,  where  the  answer  would  crimi- 
nate the  defendant ;  2d,  where  he  is  a  pure  holder  for  a  valuable  con- 
sideration without  notice ;  8d,  where  the  de&ndant  has  no  title ;  4th^ 
where  executors  are  defendants,  and  the  demand  has  become  stale  &om 
the  great  lapse  of  time ;  5th,  where  the  answer  of  the  defendant  will 
subject  him  to  a  penalty ;  6th,  where  the  defendant  is  a  judgment- 
creditor  and  the  bill  is  filed  by  a  subsequent  purchaser,  and  seeks  to 
impeach  the  consideration  or  validity  of  the  judgment ;  7th,  where  a 
defence  is  set  up  which  meets  and  controverts  the  complainant's  title ; 
8th,  where  the  bill  is  filed  for  an  account  of  partnership  transactions, 
and  the  defendant  denies  the  partnership ;  9th,  where  the  defendant  is 
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called  upon  to  answer  whether  his  transaction  with  other  persons  were 
usurious  or  not ;  at  the  instance  of  a  creditor  or  third  person  who  does 
not  himself  complain,  or  seek  a  discovery,  especially  if  there  is  no 
charge  of  fraud ;  10th,  where  certwn  documents  are  set  forth  histori- 
cally, in  the  stating  part  of  the  bill,  the  defendant  is  not  bound  to  an- 
swer to  the  facts  contained  or  stated  in  such  documents,  unless  particu* 
larly  stated  distinct  from  the  documents ;  yet  he  must  answer  to  the 
fact  of  the  existence  of  such  documents  according  to  his  knowledge, 
information  and  belief;  11th,  where  the  fects  are  necessary  or  material 
to  the  complainant's  decree ;  12th,  where  the  matters  as  to  which  an 
answer  is  sought,  were  reposed  in  the  defendant  as  counsel,  solicitor, 
arbitrator,  &c.  Barb.  Ch.  Pr.  181, 182.  It  may  be  laid  down  as  a 
general  principle,  that  the  complainant  has  a  right  to  a  discovery  upon 
oath  fit>m  the  defendant,  of  all  matters  of  fact  which  are  well  pleaded 
in  the  bill,  and  are  material  to  the  plaintiff's  case ;  and  the  fiu^ts  dis- 
covered must  relate  to  the  plaintiff's  case  and  not  extend  to  a  discovery 
of  the  fiu5ts  of  the  defendant's  case.    King  v.  Fleming ^  9  Simons,  69. 

But  the  kind  of  bill  usually  distinguished  by  the  title  of  bill  of  dis- 
covery, is  a  bill  for  the  discovery  of  facts  resting  in  the  knowledge  of 
the  defendant,  or  of  deeds  or  writings,  or  other  things  in  his  custody  or 
power,  and  seeking  no -relief  in  consequence  of  the  discovery.  The 
defendant  must  in  general  have  a  daim  or  interest ;  otherwise  a  bill  of 
discovery  does  not  lie.  But  there  are  exceptions  to  the  rule.  March 
V.  Davison,  9  Paige,  580 ;  ib.  128 ;  2  Vem.  880 ;  8  Ves.  404 ;  2  Atk. 
894 ;  1  Vea  &  B.  650 ;  7  Ves.  287  ;  14  ib.  252.  In  cases  of  collusion 
and  gross  misconduct,  amounting  to  fraud,  persons  having  no  interest 
may  be  compelled  to  answer  the  complainant's  bill.  And  such  is  the  rule 
as  to  arbitrators  charged  with  misconduct  or  fraud.  Lingood  v.  Oroucher, 
2  Atk.  896 ;  2  Ves.  816 ;  2  Ves.  jun.  451 ;  14  ib.  252.  So  where  the 
bill  seeks  to  impeach  deeds  on  account  of  fraud.  Mitf  PI.  188 ;  Bennet 
v.  Vade,  2  Atk  824 ;  Coltan  v.  LuUreU,  1  Atk.  451 ;  2  Ves,  627.  So 
in  a  biU  of  discovery  against  a  corporation,  the  secretary,  or  book- 
keeper, or  other  officer,  may  be  made  a  party,  although  he  has  no  in- 
terest Wych  V.  Meal,  8  P.  Wms.  810 ;  5  Ves.  822  ;  15  ib.  129.  A  bill 
of  discovery  also  lies  to  show  that  the  defendant  is  incapable  of  having 
any  interest — as  where  he  is  an  alien.  K  the  title  to  the  possession  of 
deeds  and  writings,  of  which  the  complainant  prays  possession,  depends 
on  the  validity  of  his  title  to  the  property  to  which  they  relate,  and  he 
is  not  in  possession  of  that  property,  and  the  evidence  of  his  title  to  it  is 
in  his  power,  or  does  not  depend  on  the  production  of  the  deeds  or 
writings  of  which  he  prays  the  delivery,  he  must  establish  his  title  to  the 
property  at  law  before  he  can  come  into  a  court  of  equity,  for  a  deliv- 
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exy  of  the  deeds  or  writings.  Mitf.  PL  54.  The  discovery  must  be 
for  matters  which  lie  only  in  the  knowledge  of  the  defendant,  and  must 
call  for  something  which  it  is  not  in  the  complainant's  power  to  set  out 
in  his  bill.  Farley  v.  Farley^  1  McCord's  Ch.  Rep.  517.  As  a  general 
rule,  a  discovery  will  not  be  compelled  where  it  would  subject  the  de- 
fendant to  a  penalty,  forfeiture  or  criminal  proceedings,  or  would  be  in 
violation  of  professional  confidence.  Welf.  Eq.  PI.  119,  128  to  127 ; 
March  v.  Davison^  9  Paige,  580. 

The  New  York  Code  of  Procedure  abolishes  bills  of  discovery.  It 
provides  that  no  action  to  obtain  discovery  under  oath,  in  aid  of  the 
prosecution  or  defence  of  another  action  shall  be  allowed.  Sec.  389. 
A  party  to  an  action  may  be  examined  as  a  witness,  at  the  instance  of 
the  adverse  party,  or  of  any  one  of  several  adverse  parties,  and  for  that 
purpose  may  be  compelled  in  the  same  manner,  and  subject  to  the  same 
rules  of  examination  as  any  other  witness,  to  testify  either  at  the  trial, 
or  conditionally,  or  upon  a  commission*  lb.  sec.  890.  The  examina- 
tion, instead  of  being  had  at  the  trial,  may  be  had  at  any  time  before 
the  trial,  at  the  option  of  the  party  claiming  it^  before  a  judge  of  the 
courts  or  a  county  judge,  on  a  previous  notice  to  the  party  to  be  ex- 
amined, and  any  other  adverse  party,  of  at  least  five  days,  unless  for 
good  cause  shown,  the  judge  order  otherwise.  But  the  party  to  be  ex- 
amined cannot  be  compelled  to  attend  in  any  other  county  than  that  of 
his  residence,  or  where  he  may  be  served  with  a  summons  for  his  at- 
tendance, lb.  sec.  391.  The  party  to  be  examined  may  be  compelled 
to  attend  in  the  same  manner  as  a  witness  who  is  to  be  examined  con- 
ditionally ;  and  the  examination  is  to  be  taken  and  filed  by  the  judge 
in  like  manner,  and  may  be  read  by  either  party  on  the  trial.  lb.  sec. 
392.  The  examination  of  the  party  thus  taken  may  be  rebutted  by 
adverse  testimony.  Sec.  393. 
* 

6.  Commission  to  Examine  Witnesses. 

If  the  plaintiff  in  equity  requires  the  testimony  of  witnesses  residing 
abroad  in  defence  of  the  action  at  law,  a  commission  for  that  purpose 
will  be  granted  upon  motion. 

Besides  the  ordinary  cases  in  which  a  commission  to  examine  wit- 
nesses abroad  is  required,  for  the  purpose  of  obtaining  evidence  in  the 
suit  itself,  a  commission  is  also  frequently  granted  for  the  purpose  of 
enabling  the  party  applying  for  it,  to  make  use  of  the  testimony  of 
witnesses  resident  abroad  in  aid  of,  or  in  defence  to,  an  action  at  law. 
In  such  cases,  the  bill  prays  no  equitable  relief,  but  is  merely  a  bill  of 
discovery  accompanied  by  a  prayer  for  a  commission  to  examine  wit- 
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nesses ;  and  if  filed  by  the  defendant  at  law,  it  prays  an  injunction  to 
restrain  the  other  party  fix)m  jfroceeding  at  law  in  the  meantime.  A 
bill  of  this  kind  for  the  mere  purpose  of  examining  witnesses  abroad, 
is  subject  to  nearly  the  same  rules  as  bills  for  discovery  in  aid  of  an  ac- 
tion at  law.  It  has,  therefore,  been  held,  that  such  a  bill  will  not  lie 
where  an  action  at  law  has  not  been  actually  commenced,  and  that  the 
bill  must  contain  an  averment  that  an  action  has  been  brought.  AngeU 
V.  AngeU,  1  S.  &  S.  88. 

But  if  the  bill  require  a  commission  to  examine  witnesses  in  aid  of 
more  than  one  action  at  law,  it  will  be  liable  to  demurrer,  unless  where 
several  actions  are  brought  against  different  underwriters  upon  the 
same  policy  of  insurance,  so  that  the  actions  may  come  within  the  rule 
for  the  consolidation  of  such  actions  by  the  court  in  which  they  are 
brought.  Shackell  v.  Macaulxxy^  2  S.  &  S.  79.  To  this  may  be  added, 
that  where  a  commission  is  wanted  to  assist  in  the  promotion  or  defence 
of  an  action  at  law,  it  mnst  be  specifically  prayed  for  by  the  bill. 

The  bill  also  must  not  only  show  that  the  action  has  been  brought, 
but  it  must  show  that  the  facts  relied  upon  as  to  which  evidence  is 
sought,  are  such  as  can  be  made  nse  of  either  in  support  of  the  action 
or  in  defence  to  it ;  otherwise  the  bill  will  not  lie.  Sheddon  v.  Baring^ 
8  Anst.  880.  Thjs  principle  was  distinctly  asserted  by  Lord  Eldon,  in 
Lousader  v.  Templer,  (2  Euss.  561,  564,)  in  which  his  lordship  said, 
"  that  though  the  circumstances  were  such  that  even  if  the  plaintiff  at 
law  had  obtained  a  verdict  at  law,  he  could  not  allow  him  to  receive 
the  money  until  it  was  ascertained  what  had  been  done  in  Peru,  yet  he 
would  not  grant  commissions  in  aid  of  a  defence  to  an  action  when  he 
was  not  satisfied  that  the  facts  alleged  as  a  defence  would  constitute  a 
legal  defence  to  the  legal  demand.  The  court,"  he  added,  "  ought  never 
to  grant  a  commission  without  examining  strictly  what  is  the  state  of 
the  pleadings  at  law."  Upon  the  same  principle,  where  a  bill  was  filed 
for  a  discovery  in  aid  of  a  defence  to  an  action  at  law  brought  in  this 
country  upon  a  foreign  judgment,  the  court  allowed  a  demurrer,  upon 
the  ground  that  a  foreign  judgment  could  not  be  questioned  by  the 
courts  here.  Martin  v.  KicoUs,  8  Sim.  458.  But,  although  a  foreign 
judgment  cannot  be  questioned  by  the  courts  here,  yet  it  seems  that 
the  nature  and  effect  of  the  sentence,  and  the  extent  of  the  juris- 
diction of  the  court  by  which  such  judgment  was  pronounced,  may 
be  disputed.  In  such  case  the  court  will  grant  a  commission  for  the 
purpose  of  examining  witnesses  as  to  those  points,  although  it  will  not 
permit  one  to  issue  to  take  evidence  as  to  whether  a  foreign  court  has 
been  properly  constituted.     Gage  v.  Lady  Stafford,  2  Ves.  556.     Vide 
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eUam,  Belt's  Supplement  to  Yes.  p.  409,  where  this  case  is  more  fully 
reported. 

It  is  to  be  observed  that,  although  a  bill  for  a  commission  to  examine 
witnesses  abroad,  in  aid  of  or  in  defence  to  an  action  at  law,  is  generally 
framed  as  a  bill  of  discovery,  the  court  will  sometimes  grant  a  commis- 
sion, although  it  will  not  compel  the  defendant  to  make  the  discovery 
sought,  as  in  cases  where  the  bill  seeks  a  discovery  from  the  defendant, 
which  would  subject  him  to  a  penalty,  {Earl  of  Suffolk  y.  Green,  1  Atk. 
460,)  or  to  a  prosecution  for  a  libel.      Thorpe  v.  Macauhy,  5  Mad.  218. 

In  England,  the  frequency  of  applications  to  the  court  for  commis- 
sions to  examine  witnesses  abroad,  in  aid  of  or  in  defence  to  an  action 
at  law,  has  been  very  much  diminished  by  the  stat  1  Will.  IV.  c.  22, 
s.  4,  by  which  the  courts  of  common  law  are  authorized,  upon  the  ap- 
plication of  any  of  the  parties  to  an  action  depending  in  such  courts,  to 
order  a  commission  for  the  examination  of  witnesses  on  oath,  at  any 
place  or  places  out  of  their  jurisdiction,  by  interrogatories  or  other- 
wise, &a  That  statute,  however,  although  it  gives  the  courts  of  com- 
mon law,  in  this  respect,  a  concurrent  jurisdiction  with  courts  of  equity, 
does  not  take  away  the  right  of  the  parties  to  a  suit  at  law,  to  apply  to 
a  court  of  equity  for  a  commission  to  examine  witnesses  abroad.  And 
where  an  action  at  law  had  been  brought  against  the  plaintiffs  in  equity, 
who,  in  consequence  of  their  witnesses  being  about  to  go  abroad,  ap- 
plied to  the  chief  justice  of  the  king's  bench,  under  the  provisions  of 
the  act,  for  a  commission  to  examine  their  witnesses  before  trial,  which 
his  lordship  refused ;  but  gave  them  leave  to  have  the  witnesses  exam- 
ined viva  voce,  before  a  gentleman  of  the  bar,  with  liberty  to  the  other 
side  to  attend  and  cross-examine ;  and  the  plaintifis  in  equity,  not 
choosing  to  avail  themselves  of  such  liberty,  filed  a  bill  in  chancery, 
praying  a  commission  to  examine  their  witnesses  in  New  York,  whither 
they  had  gone ;  Sir  J.  Leach,  V.  C,  upon  application,  granted  the  order 
for  the  commission ;  and  his  honor's  decision  was  afterwards  confirmed 
by  the  lord  chancellor  upon  appeal.  OrinneU  v.  Cdthold,  4  Sim.  546. 
A  similar  decision  was  also  pronounced  in  Baskett  v.  Toosey,  (Mad.  k 
Geld.  261,)  though  the  question  arose  under  a  different  statute.  There, 
an  action  was  brought  by  the  plaintiff,  who  was  resident  at  Bencoolen 
in  the  East  Indies,  against  the  defendant  here,  and  an  application  was 
made  for  a  commission  to  examine  witnesses,  in  support  of  the  action 
at  Bencoolen ;  the  motion  was  opposed,  upon  the  ground  that,  under 
the  Stat  18  Geo.  HI.  ch.  63,  s.  44,  it  was  competent  to  the  court  of  law, 
where  the  action  was  brought,  to  award  a  writ  in  the  nature  of  a  man- 
damus or  conmiission  to  the  chief  justices  and  judges  of  the  supreme 
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courts  in  India,  to  take  the  examination  of  the  witnesses  there,  but  the 
vice-chancellor  granted  the  motion. 

It  is  to  be  remarked,  that  a  commission  to  examine  witnesses  abroad, 
in  aid  of  an  action  at  law,  is  so  far  considered  as  a  proceeding  at  law, 
that  an  injunction  by  the  court  of  exchequer,  obtained  by  the  defend- 
ant, to  restrain  the  plaintiff  from  proceeding  in  his  action,  would  ex- 
tend to  prevent  his  suing  out  a  commission  in  the  court  of  chancery ; 
and  that  where  the  court  was  informed  that  such  an  injunction  had 
issued.  Sir  J.  Leach,  V.  C,  did  not  think  it  necessary  to  put  the  de- 
fendant to  make  any  application  on  the  subject  to  the  court  of  exche- 
quer, as  this  court  would,  upon  such  a  motion,  notice  the  proceedings 
which  had  taken  place  in  that  court.    Novaes  v.  Borrien,  A  Mad.  862. 

But  although  a  commission  to  examine  witnesses  abroad,  in  aid  of 
an  action  or  of  a  defence  to  one,  is,  to  a  certain  extent,  considered  as 
a  proceeding  at  law,  yet  the  court  wiU  not,  in  the  execution  of  it,  de- 
part from  its  own  practice  and  follow  the  regulations  adopted  by  courts 
of  law  with  respect  to  the  execution  of  commissions  issuing  out  of  those 
courts.  Upon  this  principle.  Lord  Eldon  refused  to  make  an  order, 
that  the  plaintiff  might  communicate  to  the  defendant  the  interroga- 
tories exhibibited  by  him  under  the  commission,  although  the  practice 
of  the  courts  of  law,  in  the  case  of  commissions  granted  by  them,  re- 
quired one  party  to  conmiunicate  his  interrogatories  to  the  other.  But- 
ler V.  Bidkeley,  2  Swanst.  373. 

A  commission  for  the  examination  of  witnessess  abroad  may  be  ob- 
tained by  either  party ;  but,  like  all  commissions  for  the  examination 
of  witnesses,  it  never  issues  but  by  order  of  the  court.  Hind.  804. 
This  order  may  be  obtained  by  motion  to  the  court,  upon  notice  sup- 
ported by  affidavit.     Vide  Hinde,  806. 

Much  discussion  has  taken  place  with  regard  to  the  nature  of  the 
affidavit  which  is  necessary  to  entitle  the  party  to  obtain  an  order  for 
a  commission.  According  to  the  books  of  practice,  all  that  need  be 
stated  in  the  affidavit  is,  that  some  of  the  witnesses,  whose  evidence 
will  be  material  and  whom  it  will  be  necessary  to  examine  on  behalf 

of  the  party  making  the  application,  reside  at ,  (naming  their  place 

of  residence)  and  that  the  party  cannot  safely  proceed  to  the  hearing 
of  the  cause,  without  the  testimony  of  those  witnesses :  and,  although 
in  ordinary  cases,  where  the  application  is  made  in  a  proper  and  early 
stage  of  the  cause,  the  court  seldom  or  never  denies  making  an  order 
upon  such  an  affidavit,  yet  it  will  exercise  a  discretion  upon  the  subject. 
Therefore,  where  the  object  of  the  application  is  to  obtain  evidence  to 
assist  the  party  applying  to  defend  himself  against  an  action  at  law,  or 
where  the  effect  of  granting  the  conmiission  may  be  to  interpose  any 
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material  delay  in  the  progress  of  the  cause  in  this  court,  an  order  for  a 
commission  to  examine  witnesses  abroad,  will  not,  if  the  application  is 
opposed,  be  granted,  unless  the  court  is  fully  satisfied  that  the  justice 
of  the  case  requires  it.  Thus  where  an  application  was  made  to  exam- 
ine witnesses  in  the  East  Indies,  to  show  that  legacies,  given  in  two 
codicils  were  cumulative  ;  the  court  refiised  to  make  the  order,  because 
the  party  applying  had  not  sworn  that  she  believed  they  were  so. 
Cbofe  V.  Coote,  1  Bro.  C.  0.  448. 

It  does  not  appear  to  be  necessary  that  the  affidavit  should  state  that 
the  matter,  as  to  which  the  evidence  is  required,  arose  abroad :  in  Akera 
V.  Ohanceyy  (2  Bro.  C.  C.  273)  it  was  at  first  thought  that  it  might,  but 
was  afterwards  held  to  be  unnecessary,  if  it  appears  by  the  pleadings. 
Many  doubts  have  also  been  entertained,  as  to  the  necessity  of  stating 
in  the  affidavits  the  names  of  the  witnesses,  and  the  points  as  to  which 
they  are  to  be  examined.  By  an  order  of  the  court,  dated  26th  of 
October,  1685,  it  is  ordered,  "  that  where  any  person,  plaintiff  or  de- 
fendant, shall  ground  any  motion  or  petition  on  an  affidavit  of  material 
witnesses  to  examine,  whereby  to  gain  longer  time  to  examine,  such 
affidavit  shall  contain  not  only  the  names  of  the  chiefest  of  such  wit- 
nesses, but  the  points  to  which  such  witnesses  are  desired  to  be  exam- 
ined, to  the  end  that  the  court  may  see  whether  such  points  be  mate- 
rial to  be  examined,  and  whether  before  or  after  hearing."  Beame's 
Ord.  266.  And  in  Oldham  v.  Cfatr&ton,  4  Bro.  C.  C.  88 ;  vide  etiam, 
Anon.  1  Vern.  834 ;  Moodey  v.  SteeU^  2  Anst.  886 ;  Royal  Exchange 

Assurance  Chmpany  v. ^  2  Buss.  663,  n. ;  M)bk  v.  Garland,  ib.  554, 

TL.,  it  was  contended  for  and  admitted  to  be  necessary,  that  the  affida- 
vit should  state  the  names  of  the  witnesses  to  be  examined.  In  Rouge- 
mont  V.  Rot/al  Exchange  Assurance  Company,  (7  Ves.  804,  [Sumner's  Ed. 
notes,]  however,  Lord  Eldon  appears  to  have  made  the  order,  although 
the  names  were  not  mentioned ;  and  in  ShackeU  v.  Macauhy,  (cited  6 
Buss.  550,  n. ;  1  Bligh's  N.  E.  96,)  after  the  demurrer  was  overruled, 
Lord  Eldon  allowed  commissions  to  be  issued  to  Sierra  Leone  and  the 
West  Indies,  though  there  was  no  affidavit  stating  the  names  of  the 
witnesses,  or  the  points  to  which  their  evidence  applied,  and  though 
affidavits  were  filed  by  the  defendant  in  equity,  denying  the  facts 
stated  by  the  bill,  as  the  foundation  for  the  application  in  equity. 

It  is  to  be  remarked  here,  that,  in  Mendizabal  v.  Machado,  (2  S.  &  S. 
488,)  Sir  John  Leach,  V.  C,  although  the  case  of  Rougemont  v.  The 
Royal  Exchange  Assurance  Chmpany,  was  cited  to  him,  held  that  the 
witnesses  intended  to  be  examined  under  the  commission  ought  to  be 
mentioned  in  the  affidavit  upon  which  the  application  for  a  commission 
is  founded.    The  case,  however,  subsequently  came  before  Lord  Eldon, 
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upon  appeal,  when  his  lordship  expressed  an  opimon  that  the  oommis- 
sion  might  issue ;  upon  the  authority  of  which  opinion,  although  he 
had  previously  resigned  the  great  seal,  the  order  for  a  commission  was 
drawn  up.  Mendizabcd  v.  Macfiado^  2  Buss.  540,  557.  It  is  to  be  ob- 
served, that  the  ground  upon  which  it  is  alleged  to  be  necessary  that 
the  names  of  the  witnesses  shoald  be  inserted  in  the  affidavit  is,  that 
the  court  may  be  satisfied  there  is  a  reason  for  the  application,  in  order 
that  it  may  not  be  made  use  of  for  the  mere  purpose  of  delay,  {Carbo- 
neU  V.  Bessell,  5  Sim.  636 ;)  and  there  is  no  doubt  that  where  this  can 
be  shown  by  other  means,  as  in  the  above  case  of  Mendizabal  v.  Mac- 
hado^  the  names  of  the  witnesses  need  not  be  inserted.  Where  the  ap- 
plication was  made  by  the  plaintiff  at  law,  and  was  consequently  in 
his  own  delay,  the  court  of  exchequer  ordered  a  commission,  though 
the  names  of  none  of  the  witnesses  were  stated.  Berthoud  v.  Cbusins^ 
2  Fowl.  Ex.  Pr.  66. 

The  question,  whether  it  is  necessary  in  the  affidavit  in  support  of  a 
motion  for  a  commission  to  examine  witnesses  abroad,  to  state  the 
points  as  to  which  it  is  intended  to  examine  them,  is  involved  in  the 
same  uncertainty  as  the  question  regarding  the  insertion  of  their  names. 
In  Oldham  v.  Garkion,  (4  Bro.  C.  C.  88,)  which  has  been  before  referred 
to,  it  was  contended  that  the  application  ought  to  be  made  on  special 
grounds,  showing  in  what  points  the  evidence  of  the  witness  is  material, 
and  that,  either  in  the  pleadings  or  in  the  affidavit,  the  grounds  ought  to 
be  stated ;  but  the  order  was  nevertheless  made :  and  in  JRougemont  v. 
The  Royal  Exchange  Assurance  Company,  (7  Ves.  304,  [Sumner^s  edition, 
notes,]  cited  2  Buss.  552,)  a  similar  order  was  made  by  Lord  Eldon, 
though  the  points  to  which  the  witnesses  were  to  be  examined  were 
not  stated.  In  Mendizabal  v.  Machado^  (2  S.  &  S.  483,)  however,  Sir 
John  Leach,  V.  C,  questioned  the  decision  in  the  latter  case,  observ- 
ing, that  it  was  plain  that  it  was  not  very  much  discussed,  *^  because 
it  assumes  that  in  Oldham  v.  Oarleton,  (which  is  there  quoted  without 
much  examination)  the  court  not  only  decided  that  it  was  not  neces- 
sary to  state  the  points  to  which  it  was  proposed  to  examine  witnesses 
abroad,  but  also  ruled  that  it  was  not  necessary  to  name  the  witnesses ; 
whereas  it  is  expressly  admitted,  in  Oldham  v.  Oarleton^  that  though, 
according  to  the  recollection  of  the  registrar,  it  is  not  necessary  to  state 
the  point  to  which  it  is  proposed  to  examine  the  witnesses,  yet  it  is 
absolutely  necessary  to  state  the  witnesses'  names."  Vide  2  Buss.  550, 
S.  C.  In  addition  to  this,  it  is  to  be  observed  that,  £rom  the  statement 
of  the  affidavit  in  Bougemont  v.  The  EoycH  Exchange  Assurance  Com- 
pany^ which  is  to  be  found,  copied  from  the  registrar's  book,  in  Mr. 
.Bussell's  note  to  Mendiaabal  v.  Machado^  (2  Buss.  552,  n.)  the  materi- 
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alitj  of  the  testimony  of  tlie  witnesses  to  be  exaniined,  to  the  matter  in 
issae,  was  folly  disclosed,  as  well  as  who  the  witnesses^  were,  though 
their  names  vrere  not  mentioned.  Many  other  cases  may  also  be  found 
which  support  the  decision  in  Mendizabal  v.  Machado,  upon  this  point, 
{Anon.  1  Vem.  884 ;  Shedden  v.  Baring j  3  Anst  880 ;  Nchk  v.  Oarhnd, 
10  Ves.  872 ;  Coop.  222,  S.  B. ;  vide  eiiam,  2  Buss.  544,  n.,  S.  C, 
where  the  facts  are  more  fully  detailed ;)  but  it  is  to  be  remarked  that 
when  the  case  afterwards  came  before  Lord  Lyndhurst,  upon  appeal, 
his  lordship  came  to  a  different  conclusion,  (2  Buss.  540 ;  vide  eliam^ 
ShackeU  v.  Macauky^  ib.  660,  n.,)  and  the  Y.  C.  of  England  has  granted 
a  motion  for  a  commission,  although  the  affidavit  did  not  state  either 
the  names  of  the  witnesses,  or  the  facts  to  which  it  was  intended  to  ex- 
amine them.  CarboneU  v.  JBessdl^  6  Sim.  636.  It  is,  however,  to  be 
collected  from  his  honor's  judgment  in  that  case,  that,  in  order  to  dis- 
pense with  the  necessity  of  stating  upon  the  affidavit  the  names  of  the 
witnesses,  and  the  object  as  to  which  their  testimony  is  required,  the 
necessity  for  examining  witnesses  abroad  must  be  evident,  eith^  from 
the  affidavit  or  from  the  pleadings ;  and  that  the  reason  why  Lord 
Eldon  did  not,  in  Mendizabal  v.  Jfachado,  require  those  matters  to  be 
stated  in  the  affidavit,  was,  that  his  lordship  had  looked  into  the  case 
as  it  appeared  on  the  pleadings,  in  order  to  see  whether  there  were 
facts  as  to  which  it  was  necessary  the  witnesses  should  be  examined. 
This  appears  also  to  have  been  the  principle  acted  upon  by  Lord  Hard*' 
wicke,  in  Ohitty  v.  &lwyn,  (2  Atk.  369  ;  vide  etiam^  Robinson  v.  Somee, 
1  y.  &  J.  678.) 

The  affidavit  in  support  of  an  application  for  a  commission  to  ex- 
amine witnesses  abroad,  should  be  made  either  by  the  party  himself  or 
his  solicitor,  {Laragoity  v.  Attorney-general,  2  Pri.  172,)  and  therefore 
it  was  held,  that  the  affidavit  of  an  insurance  broker,  who  had  acted 
as  agent  for  underwriters,  who  were  sued  on  a  policy,  was  insufficient, 
Bonham  v.  Leigh,  6  Pri  444. 

A  plaintiff  ^ing  a  bill  for  a  commission  to  examine  witnesses  abroad 
is  bound  to  make  his  application  for  the  commission  as  soon  as  he  can 
after  he  is  in  a  situation  to  do  so;  at  least  if  he  suffers  any  great  delay 
to  intervene,  the  court  will  not  make  the  order;  thus,  where  an  origi- 
nal bill  was  filed  for  an  account,  and  for  an  injunction  to  restrain  an 
action  at  law,  and  the  injunction  was  granted  for  want  of  answer,  and 
extended  to  stay  trial,  but  the  defendant  did  not  apply  to  dissolve  it 
till  ten  years  after  the  bill  was  filed,  when,  upon  his  application,  it  was 
dissolved  upon  merits ;  whereupon  the  plaintiff  filed  a  supplemental 
biU,  praying  for  a  commission  to  examine  witnesses  abroad,  (in  defence 
of  the  action  at  law)  the  court  would  not  grant  him  an  order  for  a 
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commission  because  of  the  delay  whicli  had  taken  place.  Ibdd  v. 
Aylioin^  1  Sim,  271.  And  so  where  the  plaintiffs  in  equity,  who  were 
defendants  at  law,  after  a  verdict  against  them,  obtained  a  /Verdict  for 
a  new  trial  in  April,  and  as  their  defence  rested  principally  on  trans* 
actions  at  Bilboa,  they  applied  to  the  defendants  to  consent  to  a  com- 
mission being  issued  for  the  examination  of  witnesses  there,  which 
being  refused,  they  filed  a  bill  in  chancery  for  the  commission  and 
injunction,  but  did  not  serve  process  upon  such  bill  till  the  10th  of  Oc- 
tober, the  court  refused  to  grant  a  commission  in  consequence  of  the 
delay  which  had  taken  place.    Hart  v.  Strong^  2  Buss.  560. 

It  is  to  be  remarked  that,  in  the  above  case,  the  plaintiffe  in  equity 
merely  asked  for  a  conunission,  they  did  not  apply  for  an  injunction 
to  stay  the  proceedings  at  law,  and  although  that  circumstance  was 
insisted  upon  as  a  reason  for  granting  the  commission,  as  it  could  in 
no  way  delay  the  plaintiff  at  law,  Lord  Eldon  asked  if  there  was  any 
instance  in  which  the  court  had  granted  a  commission  without  staving 
the  trial  ?  And  whether,  if  this  court  will  not  stay  the  trial,  it  would 
make  an  order  which  the  party  expects  may  operate  as  an  inducement 
to  the  court  of  king's  bench  to  postpone  fhe  case.  IK  Vide  etiam^ 
Shedden  v.  Baring^  8  Anst.  880,  contra^  Newland  v.  HcrsTnan^  2  Ch. 
Ca.  74. 

Where  the  bill  prays  no  equitable  relief,  but  merely  seeks  a  dis- 
covery and  a  commission  to  examine  witnesses  abroad,  in  aid  of  an 
action  at  law,  or  of  a  defence  to  such  a  proceeding,  the  proper  time  for 
making  the  application  is  after  the  defendant's  answer  has  come  in, 
{Kirig  v.  AUen^  4  Mad.  247,)  unless  the  defendant  is  in  contempt  for 
want  of  an  answer,  or  has  applied  for  time  to  put  one  in,  in  which  case 
an  order  for  a  commission  may  be  obtained  inmaediately,  {NobU  v. 
Oarland,  19  Ves.  872  ;  Coop,  222,  S.  C. ;  2  Euss,  544,  S.  C. ;  Bowden 
V.  Hodge,  2  Swanst.  258 ;  Mendizabal  v.  Machado,  vhi  supra :)  the  plain- 
tiff, however,  cannot  have  a  commission  till  one  of  those  events  had 
taken  place.     Cheminhint  v.  Be  la  Cbur,  1  Mad.  208. 

Although  where  the  bill  merely  prays  a  commission  or  a  commission 
and  injunction,  without  any  other  equitable  relief,  the  application  for  a 
commission  may  be  made  at  any  time  after  the  answer  had  been  put 
in,  or  upon  the  defendant's  being  in  contempt,  or  obtaining  an  order 
for  further  time ;  the  rule  is  different  when  the  bill  prays  equitable  re- 
lief. In  such  a  case  the  application  ought  not  to  be  made  till  after  the 
cause  is  at  issue. 

This  distinction  was  clearly  recognized  by  Lord  Eldon  in  NoMe  v. 
Garland,  (yM  supra ;  Fodsringham  v.  Wilson,  and  Yates  v.  Barker,  19 
Ves.  878,  n.    In  Oheminant  v.  Be  la  dour,  1  Mad.  210,  Sir  Thomas 
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Plumer,  M.  R,  says,  It  is  clear  that  in  those  cases  the  comniission  was 
moyed  for  after  the  time  for  answering  had  elapsed,  for  injunctions  had 
been  obtaiQed  for  want  of  answer,)  who,  in  his  judgment,  appears  to 
have  doubted  the  propriety  of  his  own  decision  in  two  cases  which  were 
cited  before  him,  in  which  he  had  granted  a  commission  before  answer, 
although  the  bills  prayed  equitable  relief. 

Commissions  may  be  issued  to  take  the  depoffltions  of  witnesses  in  any 
country.  In  OahiU  v.  Shqpherd^  12  Ves.  886,  the  court  made  an  order 
for  a  commission  to  examiue  witnesses  in  Seville,  in  Spain ;  although 
there  was  then  a  war  between  England  and  Spain.  In  case  of  war, 
however,  the  usual  practice  is  to  direct  the  commission  to  the  nearest 
neutral  port.    192  Amb.  12.    Barb.  Oh.  Pr.  voL  1,  p.  298. 


CHAPTER  V. 

Chapter  Y.  treats  of  the  dissolving  of  injunctions  to  stay  proceedings 
at  law,  and  the  cause  that  may  be  shown  against  it 

1.  Motion  to  Dissolve  Gekerally. 

2.  Dissolving  under  the  New  Yobk  Code. 
8.  Motion  to  Dissolve  when  made. 

4.  All  the  Defendants  must  Answer. 

5.  As  TO  making  Bankrupt  a  Party. 

6.  Cause  against  Dissolving. 

1.  Motion  to  Dissolve  Generally. 

As  soon  as  the  defendant  has  put  in  his  answer,  he  is  entitled  to 
move  to  dissolve  the  injunction,  unless  cause  is  shown  to  the  contrary. 
Upon  a  motion  to  dissolve  an  injunction,  the  court  confines  itself 
exclusively  to  the  consideration  of  the  combination  of  facts  set  forth 
in  the  bUl,  out  of  which  the  equity  of  the  injunction  arises,  and  to  the 
answer  of  the  defendant  to  those  facts.  Canal  Co.  v.  EaUroad  Ob. 
4  Gill.  &  John.  7.  The  facts  set  forth  in  the  answer  are  alone  to  be 
regarded;  not  the  opinions  of  the  defendant.  Cfiase  v.  Manherdt^ 
1  Bland.  835.  If,  upon  heariag  the  motion  to  dissolve  the  injunction, 
the  court  is  of  opinion  that  it  was  improperly  granted,  or  that  the  case 
made  by  the  complainant  is  contradicted  or  not  supported,  it  will 
order  the  injunction  to  be  dissolved,  either  with  or  without  costs,  as 
the  justice  of  the  case  may  appear  to  require.  But  if  the  defendant 
does  not  succeed  in  satisfying  the  court  that  the  injunction  ought 
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either  to  have  been  refiised,  or  that  it  ought  not  to  be  continued,  it  will 
direct  it  to  be  continued  until  the  hearing,  8  Dan.  857.  It  frequently  hap- 
pens, however,  that  upon  hearing  the  motion  to  dissolve  the  injunction, 
the  court  is  not  satisfied  as  to  the  right  of  the  complainant  to  maintain 
his  injunction.  In  such  cases,  if  the  doubt  arises  upon  the  facts  of  the 
case,  it  will  direct  an  inquiry  by  the  master  or  an  issue,  or  an  action  at 
law.  Agar  v.  Regen£s  Canal  Co.,  Cooper's  Rep.  77 ;  2  Dan.  Pr.  784-6 ; 
8  ib.  858.  But  although  the  bill  seeks  merely  an  injunction,  or  an 
injunction  with  an  account  consequent  upon  it,  and  the  result  of  a 
reference  to  a  master,  or  if  an  issue  or  an  action  at  law  is  un&vorable 
to  the  complainant's  right  to  the  injunction,  the  defendant  cannot,  on 
that  ground,  move  to  dismiss  the  biU.  Ib;  Brooke  v.  Clarke,  1  Swanst. 
550.  Although  an  injunction  may  be  granted  ex  parte,  and  sustained 
upon  a  motion  to  dissolve  it ;  yet  if,  at  the  hearing  of  the  cause,  there 
be  no  evidence  against  the  defendant,  the  bill  will  be  dismissed.  Bar- 
field  V.  KeUy,  4  Euss.  855. 

2.  Dissolving  under  the  New  York  Code. 

The  New  York  Code  provides  that  where  the  injunction  is  granted 
by  a  judge  of  the  court,  or  by  a  county  judge,  without  notice,  the  defend- 
ant, at  any  time  before  the  trial,  may  apply,  upon  notice,  to  a  judge  of 
the  court  in  which  the  action  is  brought  to  vacate  or  modify  the  same. 
The  application  may  be  made  upon  the  complaint  and  the  affidavits  on 
which  the  injunction  was  granted,  or  upon  afl&davits  on  the  part  of  the 
defendant,  with  or  without  the  answer.  Code,  sec.  225.  If  the  appli- 
cation be  made  upon  affidavits  on  the  part  of  the  defendant,  but  not 
otherwise,  the  plaintiJDf  may  oppose  the  same  by  affidavits  or  other 
proo&,  in  addition  to  those  on  which  the  injunction  was  granted.  Ib. 
sec.  226.  Upon  the  foregoing,  the  following  decisions  have  been 
made ;  on  a.  motion  to  dissolve  an  injunction,  if  the  complaint  and 
affidavit  on  which  the  injunction  was  granted  make  out  a  prima  facie 
case,  the  answer  verified  in  the  ordinary  form  cannot  be  used  to  rebut 
the  case  made  on  the  complaint  and  affidavit.  Benson  v.  Fash  et  als. 
1  Code  Bep.  50.  One  question  in  this  case  was,  how  &r  the  answer 
is  to  be  used  on  such  a  motion  when  it  contains  matters  not  responsive 
to  the  statement  in  the  complaint  In  equity  such  matters  were 
excluded,  but  under  the  code  a  different  rule  prevails.  The  complaint 
is  to  contain  a  plain  statement  of  the  plaintiff's  cause  of  action ;  and 
the  answer  to  contain  a  denial  of  the  plaintiff's  allegations  or  new 
matter  constituting  a  defence.  Whenever  these  pleadings  can  be  used 
at  all,  all  the  matter  contained  in  them  may  be  referred  to  either  for  or 
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iig^dnst  the  motion.  The  motion  cannot  now,  as  heretofore,  be  made 
simply  on  the  pleadings.  The  plaintiff  cannot  obtain  an  injunction 
merely  on  the  complaint,  but  must,  by  affidavit  show  that  sufficient 
grounds  exist  therefor.  And  a  copy  of  the  affidavit  must  be  served 
with  the  injunction.  Code,  sec.  220.  The  defendant  may  move  to 
vacate  the  injunction,  either,  Ist,  on  the  complaint  and  affidavit  on 
which  it  was  originally  granted,  or  2d,  on  affidavits  on  the  part  of  the 
defendant,  with  or  without  the  answer.  He  is  not  allowed  to  put  in 
answer  which  would  be  sufficiently  verified  by  the  mere  behef  of  the 
attorney  as  to  the  truth  of  it,  but  must  also  produce  affidavits  stating 
the  &cts  on  which  he  founded  his  motion.  The  statute  evidently 
requires  something  more  than  the  mere  pleadings,  on  which  either  to 
grant  or  vacate  injunctions.  For  either  purpose  there  must  be  affida- 
vits made  by  the  parties,  or  on  their  behalf,  the  code  also  contemplates 
the  introduction  of  new  matter  in  the  defendant's  affidavits,  as  it  per- 
mits the  plaintiff  to  answer  it  by  other  affidavits.  As  the  affidavits  so 
to  be  used  by  the  defendant  are  the  only  means  by  which  the  defend- 
ant can  introduce  new  matter,  and  the  plaintiff  has  the  right  by  affida- 
vit to  answer  such  new  matter,  the  old  rule  excluding  matters  not 
responsive  to  the  bill,  is  virtually  abrogated,  and  a  more  simple  rule 
established  of  allowing  the  parties  to  lay  the  whole  merits  of  the  con- 
troversy before  the  judge  in  affidavits.  See  Benson  v.  Fash  et  als. 
1  Code  Rep.  50.  On  motion  to  vacate  an  injunction  order,  granted 
without  notice,  founded  on  notice  and  upon  the  complaint,  the  affidavit 
upon  which  an  injunction  was  granted,  copy  injunction  order,  of  affida- 
vit served  on  the  part  of  the  plaintiffi  and  copies  of  the  pleadings  ; 
the  moving  parties  must  furnish  proof  of  the  suit  commenced,  and  olf 
affidavit  for  injunction,  injunction  order  and  pleadings  served,  of  the 
identity  of  the  papers  produced,  and  that  the  injunction  was  obtained 
without  notice.  Osborne  v.  Lobdellj  2  Code  Rep.  77.  Although  a  com- 
plaint verified  in  pursuance  of  the  code  as  it  originally  passed,  (see 
Code  of  1848,  sec.  183,)  is  not  sufficient  to  authorize  an  injunction  to 
issue ;  and  an  answer  thus  verified  is  not  sufficient  to  support  a  motion 
to  dissolve  an  injunction ;  yet  an  affidavit  can  be  annexed  in  such  form 
as  to  verify  pqpitively  the  allegations  of  a  complaint,  and  make  it  a 
part  of  the  affidavit  necessary  to  be  used  on  an  application  for  an 
injunction.  Such  form  as  was  formerly  used  in  the  jurat  to  verify  a 
bill  in  chancery  would  be  sufficient  Boome  v.  Webb^  1  Code  Rep.  114. 
The  same  rules  apply  to  make  an  answer  on  affidavit  sufficient  to  found 
a  motion  to  dissolve  an  injunction.  lb.  Under  the  code,  as  it  origin 
nally  passed,  the  verification  required  was  too  loose  to  allow  either  the 
complaint  or  answer  to  be  used  as  affidavits,  on  an  application  for 
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an  injunction  or  a  motion  to  disBolve  it.  8  How.  Pr.  Eep.  827.  But 
the  form  of  the  jurat  is  now  so  altered  by  the  amended  code  as  to 
change  the  practice  in  this  respect  The  party  now  swears  to  the  facts 
stated  in  the  complaint  or  in  the  answer,  as  positively  and  substantially, 
tnd  in  the  same  form  as  he  formerly  did  under  the  chancery  practice. 
Code,  sec.  157.  Where  an  application  is  made  to  vacate  an  injunction 
on  an  answer  thus  verified,  the  plaintiff  is  at  liberty  to  oppose  the  same 
by  aflEidavits  or  other  proofe,  in  addition  to  those  on  which  the  injunc- 
tion was  granted.  Krom  v.  Hogan  et  ais,  2  Code  Eep.  144.  Upon  this 
point,  however,  the  decisions  are  conflicting.  In  Schoonmaker  agt.  Brf. 
Prot  Dutch  Church  of  KingsUm^  5  Pr.  Rep.  265,  the  court  (per  Harris,  J.) 
cited  the  case  of  Krom  v.  Hogan,  and  approved  of  it  In  Servoss  v. 
SUmoLrdy  2  Code  Rep.  56,  Edwards,  J.,  said :  "  We  find  the  words 
answer  and  affidavit  throughout  the  code  applied  to  different  objects, 
and  certainly,  in  their  ordinary  acceptation,  they  are  not  synonymous. 
There  are  some  words  in  the  code  which  the  legislature  intended  should 
have  a  signification  different  firom'that  usually  assigned  them ;  these 
have  been  enumerated,  and  their  arbitrary  definitions  given.  The 
word  affidavit  is  not  ai^ong  the  words  to  which  the  legSlature  have 
attached  a  peculiar  meaning,  and  I  see  nothing  in  the  code,  nor  am  I 
aware  of  any  decision  which  would  justify  me  in  holding  that  an 
answer  verified  in  conformity  with  the  code  is  an  affidavit.  The  plain- 
tiff, therefore,  cannot  be  permitted  to  introduce,  in  opposition  to  this 
motion,  any  affidavits  or  other  proo&  in  addition  to  those  on  which  the 
injunction  was  granted."  In  Hartwell  v.  Kingsley^  2  Code  Rep.  101, 
the  court  held  lliat  on  a  motion  by  a  defendant  to  dissolve  an  injunc* 
tion,  where  such  motion  is  founded  on  the  papers  on  which  the  injunc- 
tion was  granted  and  the  answer,  verified  in  the  manner  prescribed  in 
the  code  for  verifying  pleadings,  the  plaintiff  could  not  read  his  reply 
or  introduce  further  affidavits  in  opposition  to  the  motion.  N.  Y. 
superior  court,  per  Sandford,  J.,  who  said  that  it  had  lately  been  so 
decided  by  the  supreme  court,  and  he  believed  that  all  the  judges  of 
the  superior  court  had  coincided  in  that  motion.  And  see  MtlUken  v. 
(hrey,  8  Code  Rep.  250. 

8.  Motion  to  Dissolve  whek  Made.'' 

The  motion,  as  a  general  rule,  cannot  be  made  be/ore  answer.  The 
defendant,  however,  may  move  to  dissolve  the  injunction  before  he  puts 
in  his  answer,  for  want  of  equity  in  the  bill.  For  if  it  appears  that  the 
facts  stated  in  the  bill,  looking  to  it  alone,  give  rise  to  no  equity,  the 
injunction  should  be  dissolved,  whether  the  defendant  has  answered  or 
not,  or  however  imperfectly  he  may  have  answered. 
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4.  All  the  Defendants  must  Answeb. 

If  there  are  several  defendants,  the  court  will,  in  general,  not  dis- 
solve the  injunction,  till  all  have  answered. 

If  all  the  defendants  are  implicated  in  the  same  charge,  the  answer 
of  aU  wiU,  in  general,  be  required,  before  an  injunction  will  be  dissolv- 
ed ;  but  if  the  defendant,  on  whom  the  gravamen  of  the  charge  rests,  has 
fully  answered,  that  may  be  sufficient;  but  where  the  answer  of  all 
the  defendants  can  and  ought  to  come  in,  yet  if  the  plaintiflF  does  not 
take  the  requisite  steps,  with  all  reasonable  diligence  to  expedite  his 
cause,  the  injunction  may  be  dissolved.  As  where  an  injunction  had 
been  granted  to  stay  a  suit  at  law,  and  some  of  the  defendants  have 
answered,  but  the  plaintiff  has  neglected  for  nine  months,  to  take  any 
steps  to  compel  the  other  diefendants  to  appear  and  answer,  or  to  have 
the  bill  taken  jpro  confesso  against  them,  the  injunction  was,  on  motion, 
dissolved.    Depeyster  agst.  Graves  et  als,  2  Johns.  Ch.  Eep.  148. 

5.   As  TO  MAKING  BANKRUPT  A  PaBTT. 

"  It  has  been  stated  in  argument  at  the  bar,"  says  Mr.  Eden,  "  that  al- 
though ^  bankrupt  has  no  interest,  the  plaintiff  is  entitled  to  bring  him 
before  the  court,  and  have  his  answer,  that,  if  necessary  to  obtain  an 
injunction  against  assignees,  the  plaintiff  may  make  the  bankrupt  a 
party ;  and  the  court  will  not,  on  the  answer  of  the  assignees  that  they 
know  nothing  of  the  matter,  dissolve  the  injunction  which  is  retained 
until  the  bankrupt's  answer  comes  in,  which,  it  was  said,  might  be  read 
against  the  assignees  in  support  of  the  injunction,  though  perhaps  not 
at  the  hearing.  This,  which  was  stated  to  be  the  current  opinion  of 
the  bar,  receives  confirmation  fix)m  the  doctrine  laid  down  by  Lord 
Eedesdale." 

It  is  a  general  rule  of  courts  of  equity,  that  no  person  can  be  made 
a  party  to  a  suit  in  equity  against  whom  no  relief  can  be  prayed ;  and 
it  follows  as  a  consequence  of  this  rule,  that  no  person  whose  interest 
in  the  subject-matter  of  the  suit  has  been  vested  by  act  of  law  in 
another,  can  be  made  a  defendant ;  consequently,  it  has  been  held  that 
bankrupts  and  insolvent  debtors,  whose  interests,  whether  legal  or 
equitable,  in  the  property,  must  have  devolved  upon  their  assignees, 
cannot  be  made  parties  to  suits  relative  to  any  property  which  is  affected 
by  their  bankruptcy  or  insolvency. 

Upon  this  principle,  a  demurrer  put  in  by  a  bankrupt  who  was 
joined  as  a  co-defendant  with  his  assignees  in  a  bill  to  enforce  the  specific 
performance  of  an  agreement  entered  into  by  him  previously  to  his 
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bankraptcj,  was  allowed.  Whitworih  v.  Bavisj  1  Y.  &  B.  546 ;  vide 
etiarn^  Qriffin  v.  Archer^  2  Aiist  478 ;  {Lhyd  v.  Lander^  5  Mad.  288 ;) 
and  80  in  CoUet  y.  WoOastm,  (3  Bro.  C.  C.  228,)  where  a  bill  was  filed 
\}j  the  purchaser,  at  an  auction,  of  the  reversionary  interest  of  an  in- 
solvent debtor  in  certain  stock  against  his  assignee  for  an  assignment 
and  transfer,  one  of  the  questions  at  the  hearing  of  the  case  was  whether 
the  insolvent  himself  ought  not  to  have  been  made  a  party ;  but  Lord 
Alvanley,  M.  R,  declared  his  opinion  to  be  that  he  was  not  a  neces- 
sary party ;  but  as  the  reversionary  interest  appeared  to  have  been  sold 
for  a  very  low  price,  he  said,  that  before  he  decreed  a  specific  perform- 
ance of  the  contract,  he  would  direct  an  inquiry  into  its  value. 

It  is  said  by  Lord  Bedesdale,  that  although  a  bankrupt,  made  a  party 
to  a  bill  against  his  assignees  touching  his  estate,  may  demur  to  the  re- 
lief, all  his  interests  being  transferred  to  his  assignees,  yet  it  seems  to 
have  been  generally  understood,  that  if  any  discovery  is  sought  of  his 
acts  before  he  became  a  bankrupt,  he  must  answer  to  that  part  of  the 
bill  for  the  sake  of  the  discovery,  and  to  assist  the  plaintiff  in  obtaining 
proof,  though  his  answer  cannot  be  read  against  his  assignees,  other- 
wise the  bankruptcy  might  entirely  defeat  justice.  Lord  Bed.  188. 
Upon  the  same  principle,  it  seems  also  to  have  been  considered,  that 
where  a  person  having  had  an  interest  in  the  subject  of  a  bill  has  as^ 
signed  the  interest,  he  may  yet  be  compelled  to  answer  with  respect  to 
his  own  acts  before  the  assignment    lb. 

Considerable  doubt,  however,  appears  to  be  thrown  upon  the  cor- 
rectness of  the  rule  which  requires  a  bankrupt  to  answer  for  the  sake 
of  the  discovery  only,  by  the  judgment  of  Sir  Thos.  Plumer,  V.  C, 
in  Whitworth  v.  Davis,  before  referred  to,  (I  V.  &  B.  545,)  in  which  a 
bankrupt,  who  had  been  made  a  party  to  a  bill  for  a  specific  performance 
of  an  agreement,  demurred,  his  honor,  after  disposing  of  the  argument 
which  had  been  urged  to  show  that  the  bankrupt  was  properly  made  a 
party,  in  respect  of  the  interest  he  had  in  the  subject,  on  the  ground 
that  all  legal  and  equitable  interest  in  the  property  devolved  upon  the 
assignees,  and  that  they  only  were  necessary  to  sustain  the  case  in 
point  of  interest,  and  therefore  the  bankrupt  was  not  a  necessary  party, 
goes  on  to  say :  "  The  other  ground  alleged  in  support  of  the  bill  is 
more  questionable,  whether  the  bankrupt  is  not  a  proper  party  for  the 
purpose  of  discovery  and  to  sustain  the  injunction,  if  his  answer  affords 
ground  for  it.  Sir  Samuel  Bomilly  stated  the  practice  to  be,  to  make 
the  bankrupt  a  party,  with  the  view  to  read  his  answer,  for  the  pur- 
pose of  sustaining  the  injunction  against  his  assignees ;  and  that  re- 
ceives some  authority  from  what  is  stated  by  Lord  Bedesdale.  Ko 
authority  is  cited  for  that,  but  Lord  Bedesdale's  judgment  is  confirmed 
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by  the  intimation  from  tlie  bar,  of  the  current  opinion  that  the  bank- 
rupt may,  for  the  pxirpose  of  discovery,  be  a  party  in  a  bill  for  an  in- 
junction. I  have  not  been  able  to  find  a  case  that  supports  that  opin- 
ion, but  the  knowledge  that  it  is  the  received  practice  is  sufficient  to 
induce  me  not  lightly  to  disturb  it.  There  is  certainly  great  conveni- 
ence in  this,  as  in  such  a  case  all  the  transaction  may  be  known  to  the 
bankrupt  alone,  and  the  party  seeking  relief  would  be  entirely  deprived 
of  it,  as  far  as  regards  the  injunction,  if  a  discovery  cannot  be  obtained 
from  the  only  party  having  a  knowledge  of  the  transaction.  There  is, 
however,  a  difficulty,  consistently  with  the  rule  and  principle,  to  con- 
ceive how  the  bankrupt's  answer  can  be  read  against  his  assignees, 
even  for  the  purpose  of  an  injunction,  when  clearly  it  could  not  be  read 
against  them  at  the  hearing.  The  case  of  Olassfcrd  v.  Jeffrey^  in  the 
court  of  exchequer,  which  was  cited  as  an  authority  for  reading  the 
bankrupt's  answer  against  the  assignees,  affords  no  assistance  upon  this 
point,  all  the  assignees  having  put  in  distinct  answers,  craving  leave  to 
refer  to  the  answer  of  the  bankrupt  and  the  schedules  to  that  answer, 
not  having  any  knowledge  themselves  upon  the  subject ;  in  that  in- 
stance, therefore,  the  bankrupt's  answer  was  properly  read  against 
them.  There  is  one  direct  authority  that  the  bankrupt  ought  not  to 
be  made  a  party  even  for  the  purpose  of  discovery,  {Qriffin  v.  Archer^ 
2  Anst.  478 ;  cited  2  Ves.  J.  643)  the  note  is  short,  but  I  have  inquired 
frx>m  the  judges  who  decided  that  case,  and  find  the  report  of  the  deci- 
sion, that  the  demurrer  was  allowed,  is  correct.  The  case  of  King  v. 
Martin,  (2  Ves.  J.  641)  does  not  bear  upon  the  subject  ,•  the  opinion  of 
the  court  being,  that  there  might  be  relief  against  the  bankrupt  upon 
the  fraud,  who  is  stated  expressly  to  be  a  material  party  against  whom 
a  decree  might  be  made.  There  was  another  late  case,  {Gooke  v.  Marshy 
in  Chan.  Trin.  1811)  in  which,  I  understand,  from  general  information 
only,  that  the  demurrer  was  allowed ;  but  I  do  not  find  distinctly  that 
it  was  the  demurrer  of  the  bankrupt. 

"  The  case  standing  thus,  upon  the  authorities,  how  is  it  upon  prin- 
ciple ?  The  case  of  Fenton  v.  Hughes,  (7  Ves.  278,  [Sumner's  edition, 
and  note  (a)]  lays  down  abroad  principle  that  would  exclude  this  bank- 
rupt as  a  party :  viz.,  that  a  person  who  has  no  interest,  and  is  a  mere 
witness,  agMpst  whom  there  could  be  no  relief,  ought  not  to  be  a  party ; 
a  bankrupt  stands  in  that  situation,  a  competent  witness,  having  no  in- 
terest, against  whom,  therefore,  no  relief  can  be  had  at  the  hearing ;  he 
falls  precisely  within  that  general  rule ;  and  the  cases  of  exception, 
stated  by  the  lord  chancellor,  do  not  comprehend  them.  So,  in  the 
case  ofLe  ifexier  v.  The  Margravine  of  Anspadi,  (15  Ves.  159,  [Sumner's 
edition,  notes,]  where  the  general  rule  is  laid  down,  the  case  of  a  bank- 
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rupt  is  not  stated  as  constituting  an  exception ;  the  principle  is  certainly 
against  making  him  a  party,  and  the  instance  of  exception  put  by  the 
lord  chancellor,  in  Fenton  v.  Hughes^  is  mentioned,  not  with  approba- 
tion, but  as  standing  upon  authority  only,  haying  been  introduced  by 
Lord  Talbot,  not  upon  a  very  satisfactory  principle.  The  conclusion 
is,  therefore,  that  the  bankrupt  is  within  the  principle,  and  is  not  one 
of  the  persons  included  in  the  exceptions.  Therefore,  upon  principle, 
and  the  direct  authority  of  the  court  of  exchequer,  opposed  by  no  de- 
cision, this  bankrupt  ought  not  to  be  made  a  party,  even  for  the  pur- 
pose of  discovery.  It  is  not,  however,  necessary  to  decide  that  in  this 
case,  and  merely  stating  the  result  of  my  inquiries,  I  desire  not  to  be 
understood  as  opposing  my  opinion,  though  formed  upon  a  considera- 
tion of  the  principle  and  authorities,  to  any  current  opinion  prevailing 
as  to  the  practice ;  this  bill  beiag  framed  widi  the  view  of  considering 
the  bankrupt  as  having  such  an  interest  that  relief  may  be  had  against 
him,  involving  him  in  the  charges  with  the  other  defendants,  and  pray- 
ing xelief  generally  against  him,  considered  as  a  proper  party  against 
whom  the  prayer  of  relief  ultimately  may  be  sustained,  he  could  not 
move  for  the  costs  as  a  defendant  against  whom  discovery  only  is 
prayed,  and  no  decree  can  be  made.  It  is,  then,  perfectly  dear,  that 
relief  being  prayed  against  a  defendant,  who  can  be  a  party  only  for 
the  purpose  of  discovery,  he  may  demur  upon  that  ground  that  relief 
is  prayed  against  this  bankrupt,  when,  at  all  events,  a  discovery  only 
can  be  sought  against  him ;  it  seems  to  me,  that  without  determining 
the  general  question,  this  demurrer  may  be  sustained." 

The  decision  of  Sir  Thomas  Plumer,  just  quoted,  still  leaves  it  doubt- 
ful whether  a  bankrupt  can  be  made  a  party  to  a  bill  agaiost  his  as- 
signees for  the  mere  purpose  of  discovery  and  injunction ;  but  there  is 
no  doubt  that  if  he  is  made  a  party  for  the  purpose  of  obtaining  relief 
against  him,  he  may  demur  to  the  bill,  and  that  in  such  cases  his  de- 
murrer will  protect  him  from  the  discovery  as  well  as  the  relief;  where, 
however,  fraud  or  collusion  is  charged  between  the  bankrupt  and  his 
assignees,  the  bankrupt  may  be  made  a  party,  and  he  cannot  demur, 
although  relief  be  prayed  against  him.  Thus,  when  a  creditor,  having 
obtained  execution  against  the  effects  of  his  debtor,  filed  a  bill  against 
the  debtor,  against  whom  a  commission  of  bankrupt  has  is^ed,  and  the 
persons  claiming  as  assignees  under  the  commission,  charging  that  the 
commission  was  a  contrivance  to  defeat  the  plaintiff's  execution,  and 
that  the  debtor  having,  by  permission  of  the  plaintiff,  possessed  part  of 
the  goods  taken  in  execution  for  the  purpose  of  sale,  and  instead  of 
paying  the  produce  to  the  plaintiff,  had  paid  it  to  his  assignees,  a  de- 
murrer by  the  alleged  bankrupt^  because  he  had  no  interest,  and  might 
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be  examined  as  a  witneasi,   was  overruled*    King  y.  Martin^  2  Yes. 
J.  641. 

6.  Cause  against  Dissolving. 

The  plaintiflf  may  show  for  cause  against  dissolving  the  injunction, 

1st.  That  the  answer  is  impertinent. 

By  the  English  practice,  if  a  plaintiff  wishes  to  refer  an  answer  for 
insufficiency,  as  well  as  for  impertinence,  he  must  procure  the  reference 
for  impertinence  first ;  for  it  has  been  decided,  that  a  reference  for  im- 
pertinence can  never  be  contemporaneous  with  exceptions  for  insuffi- 
ciency, {BaphaelY.  Birdwood^  1  Swanst.  229  ;)  and  that  after  a  reference 
for  insufficiency,  or  any  other  step  taken  in  the  cause,  an  answer  can- 
not be  referred  for  impertinence.    Pelkw  v. ,  6  Ves.  458,  arg. ; 

Beavan  v.  Waterhotise,  2  Bea.  58 ;  Petty  v.  Langdah  4  M.  &  C.  545. 
And  the  plaintiff  must  not  only  procure  the  reference  for  impertinence, 
but  he  must  obtain  the  master's  report  upon  it  before  he  obtains  an 
order  to  refer  the  answer  for  insufficiency ;  if  he  does  otherwise,  the 
reference  for  insufficiency  will  be  considered  a  waiver  of  the  reference 
for  impertinence.  The  master's  report  must  likewise  be  obtained,  so 
that  the  order  for*  referring  the  answer  for  insufficiency  may  be  pro- 
cured and  seiSred  before  the  time  limited  for  referring  an  answer  for 
insufficiency  has  expired ;  for  if  the  time  for  referring  an  answer  for 
insufficiency  expires  pending  a  reference  for  impertinence,  it  cannot 
afterwards  be  revived.    Jeffray  v.  J/'  Cahe,  1  B.  &  M.  789. 

It  is  to  be  observed,  that  reference  for  scandal  may  be  procured  at 
any  stage  of  the  cause;  {Ellison  y.  Burgess^  2  P.  Wms.  S12,  notis;  Dan. 
0.  Pr.  405,)  because  the  court  will  always  assist  in  a  step  which  may 
serve  to  keep  its  records  pure  from  scandal.  And  where  a  defendant 
became  a  bankrupt  after  putting  in  his  answer,  and  the  plaintiff,  before 
the  assignees  were  brought  before  the  co\irt,  obtained  an  order  to  refer 
the  answer  for  scandal  and  impertinence,  it  was  held,  that  the  order  was 
regularly  obtained.    Booth  v.  Smithy  5  Sim.  689. 

In  the  State  of  New  York,  exceptions  for  scandal  or  impertinence, 
and  exceptions  for  insufficiency,  are  to  be  taken  in  the  same  manner 
and  at  the  same  time.  Livingston  v.  Livingston^  4  Paige's  Rep.  111. 
Woods  V.  MorreU,  1  Johns.  Ch.  Eep.  103.  In  the  latter  case,  the  chan- 
cellor remarked :  "  The  English  practice  is  not  to  make  formal  and 
special  exceptions  in  writing,  in  the  first  instance,  to  an  answer,  for 
scandal  or  impertinence,  as  is  done  for  insufficiency ;  but  on  a  sug- 
gestion, by  motion,  of  such  matter,  the  answer  is  referred  to  a  master  to 
look  into,  and  if  he  certifies  against  the  exception,  the  plaintiff  may 
except,  in  writing,  to  the  report,  and  specify  the  particular  parts  which 
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are  scandalous  or  impertinent ;  and  this  reference  for  impertinence  must 
precede  one  for  insuflSciency.  I  find,  however,  that  a  different  prac- 
tice prevails  here  in  this  court,  and  instead  of  a  loose  and  general 
suggestion,  the  party  does,  in  the  first  instance,  what  he  eventually  may 
be  obliged  to  do  under  the  English  practice,  and  the  objections  to  the 
answer,  as  well  for  impertinence  as  for  insufficiency,  go  at  once  to  the 
master,  and  are  disposed  of  together.  I  do  not  perceive  any  strong 
objection  to  this  mode  of  practice,  which  ought  to  induce  me  to  inter- 
fere and  change  it  It  may  save  time ;  for  it  admits  of  but  one  reference 
to  the  master,  instead  of  two,  and  by  reducing  the  exceptions  to  writing, 
and  specifying  the  parts  that  are  deemed  impertinent,  there  is  greater 
precision  and  certainty  in  the  proceeding. 

With  respect  to  the  merit  of  the  exceptions,  I  woidd  first,  generally, 
observe,  that  from  the  short  experience  I  have  had  in  this  court,  it 
appears  that  much  tedious  discussion  and  delay  have  arisen  firom  what 
are  deemed  defective  or  impertinent  parts  of  an  answer.  The  general 
rules  on  this  subject  are  foimded  in  good  sense  and  sound  justice,  and 
they  cannot  be  too  well  understood  nor  too  strictly  enforced ;  the  ne- 
glect of  them  will  always  receive  disapprobation.  If  answers  are  to 
be  made  the  vehicle  of  recrimination,  or  of  matter  of  mere  history,  or 
inducement,  or  scandal,  not  pertinent  to  the  case,  and  only  \iseful  to 
excite  prejudice,  the  character  of  pleadings  in  this  court  would  be  de- 
graded. And  if  the  defendant  is  not  compelled  to  a  full,  frank,  and 
explicit  disclosure  of  everything  properly  required  of  him,  and  resting 
in  his  knowledge,  information,  or  belief,  one  of  the  most  salutary  ends 
of  the  jurisdiction  of  this  court  would  be  defeated. 

As  to  impertinent  matter,  the  answer  must  not  go  out  of  the  bill 
to  state  that  which  is  not  material  or  relevant  to  the  case  made  out  by 
the  bill.  Long  recitals,  digressions,  stories,  conversations,  and  insinua- 
tions tending  to  scandal,  are  of  this  nature.  Facts  not  material  to  the 
decision  are  impertinent,  and,  if  reproachful,  they  are  scandalous ;  and, 
perhaps,  the  best  test  by  which  to  ascertain  whether  the  matter  be 
impertinent,  is  to  try  whether  the  subject  of  the  allegation  could  be  put 
in  issue,  and  would  be  matter  proper  to  be  given  in  evidence  between 
the  parties.  If,  indeed,  the  plaintiff  will  put  impertinent  questions,  he 
must  take  the  answer  to  them,  though  it  be  impertinent ;  but  it  will 
depend  upon  the  reason  of  the  thing,  and  the  nature  of  the  case,  how 
&r  a  general  inquiry  will  warrant  an  answer  leading  to  detail.  The 
court  will  always  feel  disposed  to  give  the  answer  a  liberal  considera- 
tion on  this  point  of  matter  irrelevant,  and  to  consider  whether  it  can 
have  any  real  and  proper  influence  upon  the  suit,  having  regard  to  the 
nature  of  it  as  made  by  the  bUL    Cooper's  Treatise,  318 ;  Mitford,  248. 
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Pedk  y.  Pedb,  Moeelej,  45.  St  JohnY.SL  John,  11  Yes.  526.  The  case 
of  Smith  y.  Eeynoldsy  (Moseley,  69,)  giyes  us  a  sample  of  matter,  which 
was  at  the  same  time  impertinent  and  scandalous.  The  plaintiff  filed 
his  bill  to  be  relieyed  against  a  stale  bond,  and  mentioned  the  fact  of  a 
subsequent  bond,  which  he  had  samehaw  lost^  and  by  reason  of  which 
he  was  obliged  to  sue  the  defendant  in  chancery,  and  had  recoyered. 
The  defendant,  in  his  answer,  said,  that  he  did  not  belieye  that  the 
plaintiff  had  lost  the  bond  last  mentioned,  but  believed  that  he  hadfraudu' 
lenity  concealed  or  destroyed  it ;  and  the  chancellor,  yery  properly  held, 
that  the  defendant  had  denied  what  was  not  material,  and  what  the 
plaintiff  did  not  require  him  to  answer ;  and  that  he  had  gone  out  of 
Ae  way  purely  to  reflect  on  the  plaintiff. 

With  respect  to  the  sufficiency  of  the  answer,  the  general  rule  is,  that 
to  so  much  of  the  bill  as  is  material  and  necessary  for  the  defendant  to 
answer,  he  must  speak  directly,  without  eyasion,  and  not  by  way  of 
negative  pregrumL  He  must  not  answer  the  charges  merely  literally, 
but  he  must  confess  or  trayerse  the  substance  of  each  charge  positiyely, 
and  with  certainty ;  and  particular  precise  charges  must  be  answered 
parcicularly  and  precisely,  and  not  in  a  general  manner,  eyen  though 
the  generd  answer  may  amount  to  a  fall  denial  of  the  chaises.  Indeed, 
as  Lord  Eldon  obseryed,  the  policy  of  the  proceedings  in  this  court  is, 
that  a  general  denial  is  not  enough ;  but  there  must  be  an  answer  to 
the  sifting  inquiries  upon  the  matter  charged.  If  a  fact  be  charged 
which  is  in  the  defendants  own  knowledge,  he  must  answer  positiyely 
and  not  to  his  remembrance  or  belief;  and  as  to  &ct8  not  within  his 
knowledge  he  must  answer  as  to  his  information  or  belief  and  not  to 
his  information  or  hearsay  merely,  without  stating  his  belief  one  way 
or  the  other.  Bohun's  Cur.  Can. ;  Wyatt's  P.  Eeg.  13, 14 ;  1  Har.  CL 
Prac.  302,  303 ;  Mitford,  248,  247 ;  Cooper,  313,  314. 

The  practice  in  expunging  impertinent  and  scandalous  matter  irom 
pleadings  under  the  New  York  Code  of  Procedure,  is  not  changed  from 
the  former  practice.  Carpenter  A  Wilcox  agt.  West  A  Van  Benthuysen, 
5  Howard's  Pr.  Eep.  53.  Per  Hand,  J. :  **  If  irreleyant  or  redundant 
matter  be  inserted  in  a  pleading,  it  may  be  stricken  out  on  motion  of 
any  person  aggrieyed  thereby."  Code,  §  160.  If  this  clause  does  not 
include  scandalous  and  impertinent  matter,  it  contains  no  prohibition, 
and  they  may  still  be  struck  out  of  a  pleading.  The  old  practice  in 
this  respect  yet  exists.  Code,  469 ;  rule  92.  It  would  be  monstrous 
if  there  were  no  mode  of  purifying  the  record  by  expunging  scanda- 
lous matter.  It  cannot  be  done  by  demurrer.  1  Dan.  Practice,  401 ; 
Code,  §  144.  By  "  irreleyant  or  redundant"  in  the  code,  I  take  it,  is 
meant,  what  is  usually  understood  as  impertinent ;  for  a  pleading  in 
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equity  is  impertinent  when  it  is  stuflFed  with  long  recitals,  or  long 
digressions,  which  are  altogether  unnecessary  and  totally  immaterial  to 
the  matter  in  hand.  HofiF.  Master,  817 ;  1  Dan.  Pr.  899 ;  1  Barb.  Pr. 
41.  Woods  V.  MarreU,  1  J.  C.  E.  106 ;  Story's  Eq.  PL  §  266.  It  is  like 
surplusage  at  law.  According  to  "Webster,  redundant  means  super- 
fluous, more  than  is  necessary,  superabundant;  and  irrelevant,  not 
applicable  or  pertinent,  not  serving  to  support.  Both,  therefore,  may 
probably  come  under  the  head  of  impertinent.  Prolixity  may  become 
redundance,  and  Lord  Eldon  held  that  needless  prolixity  was  in  itself 
impertinence.    See  the  cases,  1  Dan.  Pr.  400. 

It  has  been  thought  irrelevant  and  redundant  matter  should  not  be 
struck  out  unless  a  party  is  aggrieved  or  prejudiced  thereby.  White  v. 
Kidd,  4  How.  Pr.  E.  68.  Hynds  v.  Orismoldj  ib,  69.  With  deference, 
I  doubt  that  this  is  so  to  the  fullest  extent.  As  to  scandalous  matter, 
it  is  not  clear  that  a  person  not  a  party  to  the  record  may  not  move  to 
strike  it  out.  Coffin  v.  Oooper,  6  Yes.  514.  Williams  v.  Douglas,  5 
Beav.  82.  Mc  parte  Simpson,  15  Ves.  477;  5  ib.  656,  note.  And  the 
court,  it  seems,  wiU  do  it  without  application  of  any  one.  Mc  parte 
Simpson,  (supra,)  And  impertinence  in  an  answer  was  always  excep- 
tionable. My  own  impressions  are,  that  as  to  scandalous  and  imperti- 
nentj  irrelevant  and  redtmdant  matter,  the  code  has  not  in  any  respect 
changed  the  former  practice  in  equity  cases.  See  Shaw  v.  Jayne,  4 
How.  Pr.  E.  119.  Knowhs  v.  Gee,  ib.  317.  If  this  view  is  correct,  the 
adverse  party  may  always  be  considered  aggrieved  by  scandalous, 
irrelevant,  impertinent  and  redundant  matter  in  a  pleading.  I  think 
one  may  be  considered  aggrieved  by  the  interpolation  of  matter  into  the 
pleadings  in  a  cause  in  which  he  is  party,  foreign  to  the  case ;  and  he 
always  had  a  right  to  have  the  record  expurgated  for  that  reason,  with- 
out reference  to  the  question  of  costs.  If  relevant,  it  cannot  be  scan- 
dalous. Lcyrd  St.  John  v.  Lady  St,  John,  11  Ves.  626 ;  Stor.  PI.  269. 
And  a  few  imnecessary  words  will  not  make  a  pleading  impertinent 
Del  Pont  V.  De  Tastel,  1  Tur.  &  Euss.  486 ;  Des  Places  v.  Ooris,  1  Edw. 
&  C.  R  850.  And  courts  should  be  liberal,  especially  until  our  novel 
system  of  pleadiug  shall  have  become  better  settled  and  understood. 
Every  fact,  direct  or  collateral,  tending  to  sustain  the  general  allega- 
tions of  the  bill,  may  be  inserted,  if  done  in  a  proper  manner.  Hawley 
V.  WolverUmy  5  Paige,  522.  Peiry  v.  Perry,  1  Barb.  C.  E.  519.  And 
in  Del  P<mt  v.  De  Tastel,  {supra)  which,  however,  goes  to  the  extent  of 
the  rule,  extracts  from  letters  of  the  defendant  were  permitted  for  the 
pxirpose  of  eliciting  answers  as  to  those  letters. 

The  plaintiff  may  show  for  cause  that  he  bas  taken  exceptions  to  the 
answer. 


IKTRODUOTION.  M 

Exceptions  are  allegations  in  writing  stating  the  particular  points  or 
matters  with  respect  to  which  the  complainant  considers  the  answer 
insufficient,  as  a  response  to  the  bill,  or  scandalous,  or  impertinent 
The  object  of  exceptions  is  to  direct  the  attention  of  the  court  to  the 
points  excepted  to,  and  to  take  its  opinion  thereon,  before  further  pro- 
ceedings are  had,  to  the  end  that  if  the  answer  is  insufficient,  a  better 
answer  may  be  compelled,  or  if  scandalous  or  impertinent,  that  the 
scandalous  or  impertinent  matter  may  be  expunged. 

The  filing  of  exceptions  is  no  objection  to  a  motion  to  dissolve  the 
injunction,  unless  they  affect  the  answer  in  points  relating  to  the 
grounds  of  the  injunction.  Doe  v.  Boe^  Hopk.  Eep.  276.  Nor  if  they 
are  frivolous ;  and  the  court  will  look  into  them  to  see  if  they  are  so. 
Ndk  V.  Wilson^  1  Paige  Rep.  164. 
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Chapter  YL  discusses  the  continuing,  dissolving  and  reviving  of  in- 
junctions to  stay  the  proceedings  at  law,  and  the  effect  of  amendment 
and  abatement 

1.  The  Security. 

2.  Dissolving  on  account  op  Delay. 

5.  Dissolving  on  Bill  and  Answer. 
4.  Reviving  on  Motion. 

6.  Amending  Bill. 

6.  Amending  without  prejudice  to  Injunction. 

7.  Dissolving  before  Answer. 

8.  Motion  to  Revive  on  Death  of  Party. 

9.  Effect  of  Bankruptcy  op  Plaintiff. 
10.  Origin  op  Equity  Jurisdiction. 

1.  The  Security. 

Mr.  Eden  remarks  that,  "  The  facUity  with  which  injunctions  to  stay 
proceedings  at  law  were  formerly  obtained,  where  the  plaintiff  was  abroad 
and  consequently  unable  to  appear  or  answer  in  time,  had  attracted  the 
attention  of  the  courts  who  in  some  measure  remedied  the  abuse,  by 
requiring  firom  the  plaintiff  in  equity  an  affidavit  of  the  merits  of  his 
case.  As  a  still  further  check  to  the  delay  and  oppression  complained 
of,  a  rule  was  about  the  same  time  made,  that  whenever  the  plaintiff  at 
law,  being  abroad,  had  recovered  a  verdict  and  an  injunction  had  been 
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obtained  for  want  of  appearance  or  answer,  the  plaintiff  in  equity 
should  pay  into  court  within  a  reasonable  time  (generally  a  month)  the 
money  so  recovered,  or  in  de&ult  thereof  that  the  injunction  should  be 
dissolved." 

The  New  York  Revised  Statutes,  vol.  2,  part  8,  art.  5,  provide  as 
follows :  ^'  No  injunction  shall  be  issued  to  stay  the  trial  of  any  personal 
action  at  issue  in  a  court  of  law,  until  the  party  applying  therefor  shall 
execute  a  bond,  with  one  or  more  sufficient  sureties^  to  the  plaintiff  in 
such  action  at  law,  in  such  sum  as  the  chancellor  or  master  allowing 
the  injunction  shall  direct,  conditioned  for  the  payment  to  the  said 
plaintiff  and  bis  legal  representatives,  of  all  moneys  which  may  be  re- 
covered by  such  plaintiff  or  his  representatives,  or  the  collection  of 
which  may  be  stayed  by  such  injunction,  in  such  action  at  law,  for  debt 
or  damages,  and  for  costs  therein ;  and  also  for  the  payment  of  such 
costs  as  may  be  awarded  to  them  in  the  court  of  chancery,  in  the  suit 
in  which  such  injunction  shall  issue. 

"  No  injunction  shall  be  issued  to  stay  proceedings  at  law  in  any  per- 
sonal action,  after  verdict,  and  before  judgment  thereupon,  unless  a 
sum  of  money,  equal  to  the  amount  for  which  the  verdict  was  given, 
and  the  costs  of  suit,  shall  be  first  deposited  with  the  court  of  chancery, 
by  the  party  applying  for  such  injunction,  or  a  bond  for  the  payment 
thereof  shall  be  given  as  hereinafter  directed. 

"No  injunction  shall  issue  to  stay  proceedings  at  law,  in  any  per- 
sonal action,  after  judgment,  unless,  1.  A  sum  of  money,  equal  to  the 
full  amount  of  such  judgment,  including  costs,  shall  be  first  deposited 
by  the  party  applying  for  such  injunction,  or  a  bond  in  lieu  thereof,  be 
given,  as  hereinafter  directed ;  and,  2.  Unless  such  a  party,  in  addition 
to  such  deposit,  shall  also  execute  a  bond,  with  one  or  more  sufiicient 
sureties,  to  the  plaintiff  in  the  said  judgment,  in  such  sum  as  the  chan- 
cellor or  officer  allowing  the  injunction  shall  direct,  conditioned  for  the 
payment  to  the  said  plaintiff  and  his  legal  representatives,  of  all  such 
damages  and  costs  as  may  be  awarded  to  them  by  the  court,  at  the  final 
hearing  of  the  cause. 

"  If,  after  a  verdict  or  judgment  at  law,  any  moneys  shall  be  depo- 
sited in  the  court  of  chancery,  pursuant  to  either  of  the  two  last  sec- 
tions, the  same  may  be  paid,  on  the  order  of  the  court,  to  the  plaintiff 
in  such  action  at  law,  upon  his  executing  a  bond  to  the  people  of  this 
state,  in  a  penalty  double  the  amount  so  deposited,  with  such  sureties 
as  the  court  shall  approve,  conditioned  that  such  plaintiff  will  pay  to 
the  register  or  assistant  register,  as  the  case  may  be,  the  moneys  which 
he  shall  so  receive,  and  the  interest  thereon,  or  any  part  thereoj^  ac- 


orrRooircnoir.  Iv 

coTding  to  any  order  or  decree  of  the  court  of  chanoery,  that  may  be 
made  in  relation  to  the  same. 

<<  Whenever  the  moneys  so  deposited  shall  be  paid  to  the  plaintiff  in 
the  action  at  law,  if  the  final  decision  of  the  ca^se  in  chancery  be 
against  the  party  obtaining  the  injunction,  the  chancellor  may  order 
any  bond  that  may  have  been  given  by  such  plaintiff,  to  be  cancelled, 
and  shall  continue  the  injunction  to  stay  the  collection  of  the  judgment 
at  law,  or  shall  compel  the  plaintiff  therein  to  cause  such  judgment  to 
be  satisfied  and  discharged  of  record. 

"  No  injunction  shall  issue  to  stay  proceedings  at  law,  in  any  action 
for  the  recovery  of  lands  or  of  the  possession  thereof,  afl«r  verdict, 
unless  the  party  applying  therefor  shall  execute  a  bond,  with  one  or 
more  sureties,  to  the  plaintiff  in  such  action  at  law,  in  such  sum  as  the 
chancellor  or  officer  allowing  the  injunction  shall  direct,  conditioned 
for  the  payment  to  the  plaintiff  in  such  action,  and  his  legal  representa- 
tives, of  all  such  damages  and  costs  as  may  be  awarded  to  them,  in 
case  of  a  decision  against  the  party  obtaining  such  injunction. 

"  The  damages  to  be  paid  upon  the  dissolution  of  such  injunction, 
shall  be  ascertained  by  reference  to  a  master,  and  shall  include  not  only 
the  reasonable  rents  and  profits  of  the  land  recovered  by  such  verdict, 
but  all  waste  committed  thereon  after  the  granting  of  the  injunction. 

"  The  chancellor  shall  have  power  to  dispense  with  any  deposit  of 
moneys  required  by  either  of  the  preceding  sections,  and  in  lieu  thereof 
to  direct  the  execution  of  a  bond,  with  sureties,  conditioned  to  pay  the 
amount  so  required  to  be  deposited,  whenever  ordered  by  the  court  of 
chancery ;  or  if  a  bond  is  already  required,  in  addition  to  such  deposit, 
then  to  direct  the  enlargement  of  the  penalty  and  condition  of  such 
bond,  as  may  be  requisite-  But  whenever  such  deposit  shall  be  dis- 
pensed with,  the  bond  so  substituted  or  enlarged  shall  be  executed  by 
at  least  two  sufficient  sureties. 

"  Whenever  an  injunction  shall  be  applied  for  to  stay  proceedings  at 
law,  in  any  action  after  judgment  or  verdict,  on  the  ground  that  such 
judgment  or  verdict  was  obtained  by  actual  fiiaud,  the  chancellor  has 
power  to  dispense  with  the  deposit  of  any  moneys,  or  the  execution  of 
any  bond." 

The  Code  of  Procedure  has  not  repealed  or  altered  the  provisions  of 
the  Revised  Statutes,  prescribing  the  security  and  the  terms  on  which 
injunctions  may  issue  to  stay  proceedings  at  law.  Cook  v.  Diclcers(m^  2 
Sandf.  Sup.  Ct.  Rep.  p.  691.  The  Code  refers  repeatedly  to  existing 
statutory  provisions  as  giving  security  on  various  proceedings.  There 
is  no  inconsistency  between  the  requirements  of  the  Revised  Statutes  to 
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which  we  have  referred,  and  the  undertaking  •  to  be  given  under  the 
Code  in  all  cases  of  injunction.  Both  systems  may  work  harmoniously 
together,  and  there  is  no  reason  for  holding  that  the  simple  undertaking 
prescribed  in  the  Code,  is  a  substitute  for  the  well  matured  and  impor- 
tant provisions  of  the  former  law  on  the  subject.    lb.  692. 

2.  Dissolving  on  account  of  Delay. 

When  the  injunction  is  continued,  the  cause  in  equity  ought  to  be 
prosecuted  to  a  hearing ;  if  it  be  not,  and  the  court  is  satisfied  that  there 
is  any  intentional  delay  on  the  part  of  the  plaintiff,  the  injunction  will 
be  dissolved. 

In  an  injunction  cause,  if  there  has  been  any  negligence  in  serving 
the  subpoena  or  procuring  the  appearance  of  a  part  of  the  defendants, 
those  who  have  appeared  and  answered  may  have  the  injunction  dis- 
solved on  their  answers  alone.  Sedbor  v.  Hess^  5  Paige,  85.  Injunc- 
tion was  dissolved  on  the  appearance  and  motion  of  the  defendant's 
counsel,  because  it  did  not  appear  that  complainant  had  endeavored  to 
have  the  process  served.  Highiour  v.  Rush^  2  Haywood,^361.  Un- 
reasonable delay  in  preparing  a  cause  is  ground  for  dissolving  an 
injunction.    Bond  v.  Hendricks^  1  A.  K.  Marsh.  594. 

3.  Dissolving  on  Bill  and  Answer. 

If  the  answer  contains  a  sufficient  defence  to  the  case  stated  in  the 
bill,  the  injimction  will  be  dissolved. 

Where  an  answer  plainly  and  distinctly  denies  the  facts  and  circum- 
stances upon  which  the  equity  of  a  bill  for  injunction  is  based,  the  in- 
j  unction  will  be  dissolved.  Moore  v.  Ferrell^  1  Kelly,  7.  But  an  in- 
junction will  not  be  dissolved  as  a  matter  of  course,  on  the  coming  in 
of  the  answer  denying  the  equity  of  the  bill,  if  the  complainant  has 
adduced  auxiliary  evidence  of  his  right.  Orr  v.  Litthfieldj  1  Woodbury 
&  Minot,  13.  Where  the  allegations  of  the  bill  are  made  upon  infor- 
mation and  belief,  an  injunction  granted  thereon  will  be  dissolved,  if 
they  are  denied  by  the  answer  in  the  same  manner :  especially  if  it 
does  not  appear  that  the  complainant  enjoyed  superior  means  of 
acquiring  information.  Hogan  v.  Branch  Bank  at  Decatur^  10  Ala.  Eep. 
485.  It  is  a  general  rule  that  an  injunction  will  be  dissolved  on  the 
coming  in  of  an  answer  denying  all  the  facta  on  which  the  injunction 
was  granted.  Hemphill  v.  RuckersviUe  Bank,  3  Kelly's  Eep.  435.  In 
order  to  warrant  the  dissolution  of  an  injunction  upon  bill  and  answer, 
it  is  necessary  that  the  answer  should  deny  any  material  allegation 
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with  the  same  clearness  and  certainly  as  they  are  charged.  Buckner  y. 
Bieme^  9  Smodes  k  Marsh.  804. 

4.  Reviving  on  Motion. 

Kan  injunction  be  dissolved,  yet,  if  there  be  cause,  it  may  be  revived 
on  motion. 

The  court  of  chancery  is  always  open  to  reinstate,  as  well  as  to  grant 
an  injunction.  EadforcCs  ex^rs.  v.  limes'  ea^rs,  1  Hen.  &  Munf.  8.  A 
motion  to  reinstate  an  injunction,  on  additional  evidence  tendered  by 
the  complainant,  is  in  the  nature  of  an  original  application  for  an  in- 
junction.    Cftllian  V.  Allen,  1  Randolph,  414. 

In  the  case  of  Tone  v.  Brace,  (1  Clarke,  505,)  the  vice-chancellor  of 
the  eighth  circuit  decided  that  he  had  power  to  reinstate  or  renew  an 
injunction,  after  a  dissolution,  even  though  the  order  of  dissolution 
had  been  affirmed  by  the  chancellor  upon  appeal,  and  an  appeal  had 
been  taken  from  the  chancellor's  decision  to  the  court  of  errors :  but 
that  this  power  would  not  be  exercised  except  in  extreme  cases,  and 
upon  new  facts  presented,  either  by  petition  or  supplemental  bill.  It 
was  also  decided,  in  that  case,  that  when  an  injunction  has  been  dis- 
solved, and  subsequently  proofe  have  been  partially  taken,  but  no 
order  has  been  entered  to  close  proofs,  the  injunction  will  not  be 
revived  merely  because  the  proofe,  so  far  taken,  falsify  the  answer ; 
especially'  if  the  proofe  only  go  to  establish  the  original  charges  in  the 
bill,  fully  denied  by  the  answer ;  and  present  no  new  facts,  but  merely 
additional  testimony. 

5.  Amending  Bill. 

After  the  answer  has  come  in,  the  plaintiff  frequently  finds  it  ex- 
pedient to  amend  the  bill. 

The  bill  may  be  amended  for  the  correction  of  mistakes,  or  for  the 
suppression  of  impolitic  admissions  in  the  original  statements,  or  for 
adding  new  parties,  or  for  inquiring  into  additional  facts,  or  for  the 
ftirther  investigation  of  facts  which  have  been  only  partially  disclosed, 
or  for  putting  in  issue  new  matter  stated  in  the  answer. 

One  of  the  wisest  and  most  beneficial  parts  of  the  New  York  law  is 
the  statute  which  confers  on  the  courts  the  power  of  amendment ;  and 
the  courts  have  been  continually  becoming  more  and  more  liberal  in 
carrying  its  provisions  into  effect,  where  the  rights  of  innocent  third 
parties  are  not  affected.  Before  judgment,  they  may  amend  g,ny  pro- 
cess, pleading  or  proceeding,  in  form  or  in  substance,  in  furt£erance 
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of  justice.  2  R.  S.  424,  sec.  1.  After  judgment,  any  defects  or  imper- 
fections in  matter  of  form,  may  be  rectified  or  amended  in  afl&rmance 
of  judgment.  Ih,  sec.  4.  And  any  omission,  imperfection  or  defect, 
owing  to  any  informality  in  entering  a  judgment,  or  to  any  default  or 
negligence  of  any  clerk  or  officer  of  the  court,  or  of  the  parties  or  their 
counsellors  or  attorneys,  by  which  neither  party  shall  be  prejudiced, 
and  not  being  against  the  right  and  justice  of  the  matter,  may  be 
amended  at  any  time.  And  it  is  expressly  declared  that  no  judgment 
by  confession,  &c.,  shall  be  reversed,  impaired,  or  in  any  way  affected 
by  reason  thereof  Ih.  sees.  7,  8.  Williams  v.  Wheehr^  1  Barb.  S.  C. 
Eep.  48. 

The  design  of  the  New  York  Code  was  to  leave  the  statute  of  amend- 
ments, as  contained  in  2  R  S.  424,  untouched.  The  language  of  the 
Code  relative  to  amendment,  is  very  similar  to  that  contained  in  the 
Revised  Statutes ;  and  it  would  seem  from  the  striking  similarity  of 
expression  in  the  two  statutes  as  to  the  terms  upon  which  amendments 
shall  be  allowed,  that  the  decisions  of  the  courts  under  the  Revised 
Statutes  may  be  considered  as  safe  guides  as  to  the  terms  upon  which 
similar  amendments  are  to  be  allowed  by  the  courts  under  the  Code. 
Brown  v.  Babcock^  1  Code  Rep.  66.  Downer  v.  Thompson^  6  Hill's  Rep. 
377 ;  Carrier  v.  Dellay,  3  How.  Pr.  Rep.  173.  The  173rd  section  of 
the  Code  is  designed  to  take  the  place  of  2  R.  S.  424,  sec.  1,  and  is  the 
one  upon  which  amendments  are  to  be  allowed  on  application  to  the 
court  other  than  at  the  time  of  trial,  and  this  section  has  prohibited  an 
amendment  which  shall  change  substantially  the  cause  of  action  or  de- 
fence. Spalding  v.  Spalding,  1  Code  Rep.  64.  3  How.  Pr.  Rep. 
297—300. 

The  following  are  in  substance  the  provisions  of  the  New  York  Code 
relative  to  amendment : — Any  pleading  may  be  once  amended  by  the 
party  of  course,  without  costs,  and  without  prejudice  to  the  proceed- 
ings already  had,  at  any  time  before  the  period  for  answering  it  expires, 
or  it  can  be  so  amended  at  any  time  within  twenty  days  after  the 
service  of  the  answer  or  demurrer  to  such  pleading,  unless  it  be  made 
to  appear  to  the  court  that  it  was  done  for  the  purpose  of  delay,  and 
the  plaintiff  or  defendant  will  thereby  lose  the  benefit  of  a  circuit  or 
term  for  which  it  is,  or  may  be  noticed,  and  if  it  appear  to  the  court, 
that  such  amendment  was  made  for  such  purpose,  the  same  may  be 
stricken  out,  and  such  terms  imposed  as  to  the  court  may  seem  just. 
In  such  case  a  copy  of  the  amended  pleading  must  be  served  on  the 
adverse  party.  Ailer  the  decision  of  a  demurrer,  the  court  may,  in  its 
discretion,  allow  the  party  to  plead  upon  such  terms  as  may  be  just. 
Code,  sec.  172.    The  court  may,  before  or  after  judgment,  in  further- 
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ance  of  justice,  and  on  such  terms  as  may  be  proper,  amend  any  plead- 
ing or  proceeding,  by  adding  or  striking  out  the  name  of  any  party, 
or  by  correcting  a  mistake  in  the  name  of  a  party,  or  a  mistake  in  any 
other  respect,  or  by  inserting  other  allegations  material  to  the  case, 
when  the  amendment  does  not  change  substantially  the  claim  or  de- 
fence by  conforming  the  pleading  or  proceeding  to  the  facts  proved. 
lb.  sec.  173. 

6.  Amending  without  Prejudice  to  Injunction. 

It  has  become  usual  for  the  plaintiflf,  in  cases  where  it  is  expedient 
to  amend,  to  move  for  leave  to  amend  without  prejudice  to  the  injunc- 
tion ;  this  will  not  only  be  granted,  but  occasionally,  even  re-amend- 
ment has  been  permitted. 

In  New  Jersey,  injunction  bills  have  been  amended  without  prejudice 
to  the  injunction,  and  even  amended  a  second  time ;  but  the  application 
for  such  second  amendment  must  disclose  its  nature,  and  be  founded 
on  affidavit  that  complainant  had  not  a  knowledge  of  the  facts  so  as  to 
enable  him  to  bring  that  case  on  the  record  sooner.  Buckley  v.  Corse, 
Sax.  Ch.  Eep.  504.  Where  the  bill  has  been  sworn  to,  and  an  injunc- 
tion issued  and  served,  no  alteration  can  be  made  in  the  original  bill 
on  file :  but  the  amended  bill  must  be  engrossed  anew,  and  annexed  to 
the  original.     Layion  v.  tlones^  1  Green's  Ch.  Eep.  887. 

An  injunction  bill  will  not  be  amended  unless  the  proposed  amend- 
ments are  distinctly  stated  to  the  court,  and  verified  by  the  oath  of  the 
complainant ;  nor  unless  a  sufficient  excuse  is  rendered  for  not  incor- 
porating them  in  the  original  bill.  JRodgers  v.  Bodgers^  1  Paige,  424. 
The  court,  in  this  case,  remarked  that  "  A  loose  kind  of  practice  in 
relation  to  amending  injunction  bills  has  crept  into  this  court,  which  I 
am  satisfied  has  been  productive  of  great  delay  and  injustice,  and  for 
which  there  appears  to  be  no  remedy,  except  by  adhering  more  closely 
to  the  ancient  practice  of  requiring  the  complainant  to  state  the  whole 
of  his  equity  in  his  original  bill.  When  he  applies  to  amend  without 
prejudice  to  the  injunction,  he  must  state  the  proposed  amendments 
distinctly,  so  that  the  court  can  see  that  they  are  merely  in  addition  to 
the  original  bill,  and  not  inconsistent  therewith.  He  must  also  swear 
to  the  truth  of  the  several  matters  proposed  to  be  inserted  as  amend- 
ments, and  render  a  valid  excuse  for  not  incorporating  them  in  the 
original  bill ;  and  the  application  to  amend  must  be  made  as  soon  as 
the  necessity  of  such  amendment  is  discovered." 
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7.  Dissolving  before  Answer. 

Where  an  injunction  has  been  granted  upon  amendments,  a  defend- 
ant will  be  allowed  to  move  before  ansvDer^  to  dissolve  it,  upon  affidavit 
in  reply  to  that  upon  which  the  injunction  has  been  so  granted. 

The  court,  in  the  case  of  Read  v.  Dews^  (R.  M.  Charlt.  Rep.  858)  re- 
marked :  "  The  next  objection  presented  by  the  complainants  affirms  that 
the  injunction  is  never  dissolved  till  the  coming  in  of  the  answer.  This, 
I  apprehend,  depends  very  much  upon  the  nature  of  the  order.  By 
the  English  practice,  the  usual  order  was  till  answer  and  further  order. 
By  the  more  modern  practice  in  England,  as  established  since  Lord 
Eldon's  time,  this  form  of  granting  injunction  has  been  modified  till 
answer  or  further  order.  When  the  injunction  is  granted  till  answer 
and  further  order  it  is  never  dissolved  till  the  answer  comes  in.  But 
where  it  is  till  answer  or  further  order,  it  allows  the  defendant  to  move 
its  dissolution  before  filing  the  answer,  upon  an  affidavit  denying  the 
equity  of  the  bill.  This  difference  in  the  manner  of  granting  injunc- 
tions distinguished  the  common  injunction  to  stay  execution,  and  the 
special  injunction,  which,  under  peculiar  circumstances,  stopped  the 
proceedings  at  some  anterior  stage;  the  special  injunction  always 
being  till  answer  or  order,  and  which  has  always  been  held  liable  to  a 
motion  to  dissolve  upon  affidavit.  The  rule  of  court  under  which  we 
pactise,  as  established  by  the  judges  in  convention,  requires  that  all 
injunctions  be  granted  till  further  order,  and  in  compliance  with  this 
rule,  was  the  order  in  this  case."  In  the  case  of  Read  v.  Consequa^  (4 
Wash.  C.  C.  Rep.  174)  Judge  Washington  says,  that  the  motion  to  dis- 
solve without  answer  filed,  is  altogether  unprecedented.  The  uniform 
practice  in  that  court,  he  says,  has  been  to  require  an  answer.  Yet,  he 
remarks,  that  the  court  might,  under  particular  circumstances,  grant 
the  injunction  until  answer  or  further  order,  and  in  that  case,  listen  to  a 
motion  to  dissolve  upon  an  affidavit  of  the  defendant  denying  the 
equity  of  the  bill.  Upon  the  distinctions  which  have  been  made  in 
the  English  practice,  and  the  manner  of  granting  injunctions  under 
our  rule  of  court,  aided  by  the  consideration  that  the  answer  in  this 
case  ia  not  important  to  the  complainants,  nothing  being  sought  to  be 
discovered  from  the  defendants  for  the  purpose  of  supporting  the  bill,  I 
think  I  am  bound  to  listen  to  this  motion,  although  the  answer  has  not 
been  filed.  This  would  naturally  lead  us  to  the  affidavit  which  has 
been  filed,  but  I  postpone  its  consideration  for  a  moment,  to  advert  to 
an  objection,  made  to  the  second  ground  upon  which  the  motion  is 
made,  viz.,  it  is  said  that  the  court  having  already  heard  argument  upon 
the  rule  to  show  cause,  against  the  original  motion  to  grant  the  injunc- 
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tion,  and  having  thus  virtually  decided  upon  the  equity  of  the  bill 
before  the  injunction  was  granted,  will  not  now  entertain  this  motion 
upon  the  ground  of  a  want  of  equity  in  the  bill;  Applications  for  in- 
junctions are  frequently  made  at  the  last  moment,  when,  from  the 
pressing  necessity  of  the  case,  the  court  is  obliged  to  act  immediately. 
Gases  occur,  therefore,  which  afford  no  opportunity  either  to  the  coun- 
sel or  the  court,  for  that  reflection  and  examination,  which  might  con- 
sist with  the  advancement  of  justice ;  and  although  an  argument  was 
heard  in  this  case  upon  the  rule  to  show  cause,  the  notice  was  necessa- 
rily too  short  to  admit  of  careful  preparation^  It  does  not  seem  to  me 
that  there  is  any  good  reason  why  the  court  should  not  allow  the  de- 
fendant to  go  into  the  question  of  a  want  of  equity  in  the  bill,  for  if  it 
can  be  made  to  appear  that  the  court  has  improvidently  issued  the 
writ,  it  ought  to  be  discharged.  It  is  true,  that  the  question  whether 
the  bill  presented  a  case  for  the  equitable  jurisdiction  of  the  court, 
might  be  brought  up  by  plea  or  demurrer ;  but  as  the  bill  prays  no 
ultimate  relief,  and  seeks  no  final  decree,  but  its  whole  object  is  con- 
fined to  the  injunction,  I  do  not  see  why  the  defendant  should  not  be 
allowed  to  present  it  upon  this  motion.  In  the  case  of  Mintum  v.  Sey- 
Tnour,  (4  Johns,  Ch.  Rep.  173)  the  motion  was  to  dissolve  the  injunction, 
although  the  defendant  had  not  answered,  on  the  ground  of  a  want  of 
equity  in  the  biU.  The  injunction  had  been  allowed  by  the  chancellor. 
It  was  objected  to  the  motion,  that  the  defendant  had  not  answered, 
and  it  was  insisted  that  except  in  cases  where  the  injunction  had  been 
allowed  by  a  master,  the  defendant  is  not  entitled  to  move  to  dissolve 
before  he  has  answered.  The  chancellor  overruled  the  objection.  It 
was  replied  to  this  case,  that  according  to  the  New  York  practice,  the 
injunction  is  allowed  without  argument  in  the  first  instance.  But  with 
us,  although  it  is  usual  to  grant  a  rule  to  show  cause,  yet  the  argument 
is  often  so  hurried  as  to  render  more  deliberate  investigation  desirable. 
In  the  case  of  Jamed  cdmW  v.  Jefferson^  (4  Hen.  &  Munf.  483)  the  mo- 
tion was  to  discharge  the  injunction  as  improvidently  granted.  The 
chancellor  said,  *  I  had  very  great  doubts  at  first  about  granting  the 
injunction,  but  as  the  defendant  is  in  contempt,  the  bill  having  been 
taken  for  confessed,  after  injunction  granted  for  want  of  answer,  the 
motion  comes  from  him  with  rather  a  bad  grace.' " 

8.  Motion  to  Revive  on  the  Death  of  Party. 

When  an  injunction  has  been  obtained,  and  the  cause  afterwards 
abates  by  the  death  of  the  defendant,  the  practice  is  to  move,  on  the 
part  of  his  representatives,  that  the  plaintiff  may  revive  within  a  rea- 
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sonable  time  (usually  a  week)  or  that  the  injunction  may  be  dissolved. 
K  the  cause  abates  by  the  death  of  the  plaintiff,  the  defendant  may 
obtain  a  similar  order  against  his  representative. 

The  New  York  Eevised  Statutes  provide :  That  if  in  any  action 
there  be  two  or  more  plaintiffs,  and  one  or  more  of  them  shall  die 
before  verdict  is  rendered,  or  interlocutory  or  other  judgment  obtained ; 
or  between  the  time  of  verdict  being  rendered  and  judgment  thereon  •, 
the  action  shall  not  be  thereby  abated,  if  the  cause  of  such  action  sur- 
vive to  the  surviving  plaintiff  or  plaintiffs ;  and  where  there  are  two  or 
more  defendants  in  any  action,  and  one  or  more  of  them  shall  die 
before  final  judgment,  such  action  shall  not  be  thereby  abated ;  but  in 
either  of  the  said  cases,  such  death  shall  be  suggested  on  the  record, 
and  the  action  shall  proceed  at  the  suit  of  the  surviving  plaintiff,  or 
against  the  surviving  plaintiff,  or  against  the  surviving  defendant,  as 
the  case  may  require. 

Where  there  is  but  one  plaintiff  in  an  action,  if  he  shall  die  after  in- 
terlocutory judgment,  and  before  a  final  judgment  obtained  thereon, 
such  action  shall  not  abate  by  reason  thereof,  if  it  might  be  originally 
prosecuted  by  the  executors  or  administrators  of  such  plaintiff;  and 
such  executors  or  administrators  may  have  a  scire  facias  against  the 
defendant,  to  show  cause  why  the  damages  in  such  action  should  not 
be  assessed  and  recovered. 

In  actions  where  there  is  but  one  defendant,  if  he  shall  die  after 
interlocutory  judgment,  and  before  a  final  judgment  obtained  thereon, 
such  action  shall  not  abate  by  reason  of  such  death,  if  it  might  be 
originally  brought  up  against  the  executors  of  such  defendant ;  but  the 
plaintiff  may  have  a  scire  facias  against  the  executors  or  administrators 
of  such  defendant,  to  show  cause  why  the  damages  in  such  action 
should  not  be  assessed  and  recovered,  and  the  judgment  therein  shall 
be  against  such  executors  or  administrators. 

Aftier  a  verdict  shall  be  rendered  in  any  action,  and  after  a  plea  of 
confession  in  a  suit  brought,  if  either  party  die  before  judgment  be 
actually  entered  thereon,  the  court  may,  within  two  terms  after  such 
verdict  or  plea,  enter  final  judgment  in  the  names  of  the  original 
parties.  Nothing  herein  contained  shall  be  construed  to  authorize  the 
entry  of  a  judgment  against  any  party  who  shall  have  died  before  a 
verdict  actually  rendered  against  him,  notwithstanding  he  may  have 
died  on  the  first  or  any  other  day  of  the  term  or  sitting  of  the  court 
at  which  such  verdict  shall  have  been  taken ;  but  such  verdict  shall  be 
absolutely  void.  Proceedings  for  the  partition  of  lands  shall  not  be 
abated  by  the  death  of  one  or  more  plaintiffs,  or  of  one  or  more  de- 
fendants.   If  one  of  several  plaintiffs  dies,  the  proceedings  shall  be 
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continued  in  the  name  of  the  survivors,  if  the  interest  in  the  lands 
survive  to  them.  If  the  interest  of  such  deceased  plaintiff  in  such 
lands  pass  to  other  persons,  they  may  be  made  defendants,  by  rule  of 
court,  and  the  same  proceedings  may  be  had  against  them  as  would  be 
necessary  to  make  them  defendants  originally. 

If  one  or  more  defendants  in  partition  die,  and  the  interest  of  such 
deceased  person  shall  survive  to  the  remaining  defendants,  the  proceed- 
ings shall  be  continued  against  them.  If  such  interest  shall  pass  to 
other  persons,  they  may  be  made  defendants  in  the  same  manner  as  in 
the  commencement  of  such  proceedings. 

If  a  female  plaintiff  in  any  action  marry  after  verdict  rendered,  or 
after  interlocutory  judgment,  and  before  final  judgment,  a  suggestion 
of  the  fact  of  such  marriage  may  be  entered  on  the  record,  and  the 
final  judgment  shall  be  rendered  in  her  name  and  that  of  her  husband. 
If  a  female  plaintiff  marry  afi«r  final  judgment,  but  before  execution 
issued,  a  like  suggestion  of  the  fact  shall  be  entered  on  the  record,  and 
an  award  of  execution  shall  be  made  in  her  name  and  that  of  her  hus- 
band. In  the  cases  mentioned  in  the  two  last  sections,-  an  order  of  a 
judge  of  the  court  in  which  such  action  shall  be  pending,  shall  be 
nece^ry  to  enter  the  suggestions  and  award  execution  as  therein 
prodded. 

Such  order  shall  be  granted  upon  the  application  of  the  husband  of 
such  female  plaintiff,  on  due  proof  of  the  marriage,  and  after  reasonable 
notice  to  the  defendant  and  to  the  female  plaintiff  to  show  cause  against 
granting  the  same.  If  a  female  plaintiff  marry  at  any  time  while  her 
action  is  pending,  her  husband  may,  on  his  application,  be  made  a  co- 
plaintiff  with  her  on  the  order  of  a  judge  of  the  court  in  which  the 
action  is  pending,  to  be  granted  on  due  proof  of  the  marriage,  and  after 
notice  to  the  female  plaintiff  and  to  the  defendant ;  and  upon  an  entry 
thereof  being  made  on  the  record,  such  actions  shall  proceed  in  the 
names  of  the  husband  and  wife. 

If  a  female  defendant  marry  at  any  time  before  verdict  rendered  or 
before  interlocutory  judgment,  her  husband  may,  on  his  own  applica- 
tion, or  on  the  application  of  the  plaintiff,  be  made  a  co-defendant  on 
the  order  of  a  judge  of  the  court;  but  if  such  husband  be  made  a 
defendant  on  the  application  of  the  plaintiff,  he  shall  have  the  same 
right  to  contest  the  fact  of  his  marriage,  as  if  the  suit  had  been  origi- 
nally brought  against  him  as  husband  of  such  female  defendant.  Where 
an  action  is  authorized  or  directed  by  law,  to  be  brought  by  or  in  the 
name  of  a  public  officer,  or  by  any  trustee  appointed  by  virtue  of  any 
statute,  his  death  6r  removal  shall  not  abate  the  suit,  but  the  same  may 
be  continued  by  his  successor,  who  shall  be  substituted  for  that  pur- 
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pose  by  the  court,  and  a  suggestion  of  sucli  substitution  sbaU  be  entered 
on  the  record. 

The  New  York  Code  provides  that  no  action  shall  abate  by  the  death, 
marriage,  or  other  disability  of  a  party,  or  by  the  transfer  of  any  inte- 
rest therein,  if  the  cause  of  action  survive  or  continue.  In  cases  of 
death,  marriage,  or  other  disability  of  a  party,  the  court,  on  motion,  at 
any  time  within  one  year  thereafter,  or  afterwards  on  a  supplemental 
complaint,  may  allow  the  action  to  be  continued  by  or  against  his 
representative  or  successor  in  interest.  In  case  of  any  other  transfer  of 
interest,  the  action  is  to  be  continued  in  the  name  of  the  original  party, 
or  the  court  may  allow  the  person  to  whom  the  transfer  is  made,  to  be 
substituted  in  the  action.  Code  of  1851,  sec.  121.  The  motion  to  con- 
tinue the  action  must,  in  the  case  of  a  sole  plaintiff,  be  made  by  his 
executor  or  administrator.  In  case  of  several  plaintiffs,  it  may  be  made 
by  a  surviving  plaintiff,  or  by  the  executor  or  administrator  of  the  de- 
ceased plaintiff;  and  it  seems  that  the  motion  to  continue  the  suit  may 
be  made  by  the  defendant,  in  case  no  motion  for  that  purpose  be  made 
by  a  surviving  plaintiff  or  the  representative  of  a  deceased  plaintiff, 
within  a  reasonable  time.  The  motion  should  be  noticed  for  a  special 
term,  and  be  supported  by  an  affidavit  of  the  facts  on  which  the  nation 
is  founded.  The  motion  is  to  be  made  within  one  year  from  the  hap- 
pening of  the  death,  marriage  or  other  disability,  and  if  the  party  enti- 
tied  to  move  omit  to  do  so  within  a  year,  and  afterwards  desire  to 
continue  the  suit,  he  may  do  so  by  reporting  to  a  supplemental  plead- 
ing. * 

An  action  brought  against  a  sole  defendant,  to  recover  tiie  possession 
of  land,  may  be  continued,  after  the  death  of  the  defendant  intestate, 
against  his  heirs-at-law  claiming  to  have  succeeded  to  his  legal  rights 
and  to  own  the  land.  Waldorph  v.  Bartk,  4  Howard's  Pr.  Eep.  358. 
In  this  case,  Parker,  Justice,  said :  "  At  common  law  the  action  died 
with  the  party.  James  v.  Bennett,  10  Wend.  540.  The  Revised  Sta- 
tutes (2  R.  S.  404,  8d  ed.  §  33,)  provide  that  the  action  of  ejectment 
should  not  be  abated  by  the  death  of  any  plaintiff,  or  of  one  of  several 
defendants,  after  issue  and  before  verdict  or  judgment,  and  authorized 
proceedings  to  substitute  the  names  of  those  who  might  have  succeeded 
to  the  plaintiff's  title ;  and  in  case  of  the  death  of  one  of  the  defend- 
ants, the  cause  might  proceed  against  the  other  defendant.  Such  pro- 
ceedings were  by  scire  facias.  Boynton  v.  Eoyt,  1  Denio,  53  ;  2  R  S. 
483,  496.  The  Revised  Statutes  did  not  go  so  fer  as  to  continue  a  suit 
against  the  heirs  of  a  sole  defendant  in  ejectment,  who  died  before  ver- 
dict or  judgment.    But  the  provisions  of  the  Code  are  much  broader. 
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Section  121  proYides  that  no  action  shall  abate  by  the  death,  mairiage 
or  other  disability  of  a  party,  if  the  canse  of  action  survive  or  continue. 

Where  in  an  action  against  a  non-resident  defendant,  the  summons 
IB  served  by  publication  under  an  order  of  the  judge,  the  suit  is  not 
commenced  until  the  expiration  of  the  time  prescribed  for  publication, 
so  that  if  the  defendant  die  before  the  expiration  of  such  time,  no  ac^ 
tion  is  pending  that  can  be  revived  against  his  representatives.  McEwenJ 
exV  V.  Public  Administrator^  3  Code  Rep.  139. 

After  the  death  of  one  of  several  plaintiffs,  in  an  ejectment  suit,  a 
motion  was  made,  (under  §  121  of  the  Code,)  by  the  surviving  plaintiSs 
at  special  term,  to  substitute  the  names  of  two  individuals  and  the 
people  of  the  state,  to  prosecute  the  suit,  as  representatives  or  succes- 
sors in  interest  of  the  deceased  plaintiff.  It  being  a  matter  of  doubt 
which  of  the  three  parties  proposed  was  entitled  to  the  right,  the  first 
being  sole  trustee  under  the  will,  it  being  doubtful  whether  he  would 
take  the  title  or  only  a  power  in  trust,  the  second  being  an  heir,  but 
doubtful  whether  a  citizen  of  the  United  States,  and  if  neither  of  the 
two  had  the  right,  it  was  doubtfiil  whether  it  did  not  pass  by  escheat 
to  the  people  of  the  state.  The  motion  was  denied."  St  John  v.  West^ 
4  Howard's  Pr.  Rep.  329. 

9.  Effect  of  Bankeuptcy  of  Plaintiff. 

There  is  scarcely  any  point  of  practice,  upon  which  the  authorities 
are  so  much  at  variance,  or  upon  which  so  little  light  can  be  derived 
from  writers  professing  to  treat  upon  this  subject,  as  the  question,  how 
far  the  bankruptcy  of  the  plaintiff  causes  an  abatement  of  the  suit? 

If,  by  any  means,  any  interest  of  a  party  to  the  suit  in  the  matter  in 
litigation  becomes  vested  in  another,  the  proceedings  are  rendered  de- 
fective in  proportion  as  that  interest  affects  the  suit ;  so  that,  although 
the  parties  to  the  suit  may  remain  as  before,  yet  the  end  of  the  suit 
cannot  be  obtained.  Mitf.  Eq.  PI.  by  Jeremy,  56,  57.  Thus,  for  exam- 
ple, if  the  party  become  bankrupt  pending  the  suit,  then,  according  to 
the  practice  of  chancery,  the  suit  wUl  be  held  to  be  defective ;  but  the 
bankruptcy  does  not  cause  an  abatement.     Story's  Eq.  PI.  sec.  829. 

"  There  is  the  same  want  of  accuracy  in  the  books  in  ascertaining 
the  manner  in  which  the  benefit  of  a  suit  may  be  obtained,  afl^r  it  has 
become  defective  or  abated,  by  an  event  subsequent  to  its  institution, 
as  there  is  in  the  distinction  between  the  cases,  where  a  suit  becomes 
defective  merely,  and  where  it  likewise  abates.  It  seems,  however, 
clear,  that  if  any  property,  or  right  in  litigation  vested  in  a  plaintiff,  is 
transmitted  to  another,  the  person  to  whom  it  is  transmitted  is  entitled 
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to  supply  the  defects  of  the  suit,  if  it  has  become  defective  merely ;  and 
to  continue  it  or  at  least  to  have  the  benefit  of  it,  if  it  is  abated.  It 
seems  also  clear,  that  if  any  property  or  right,  before  vested  in  a  de- 
fendant, becomes  transmitted  to'  another  person,  the  plaintiff  is  entitled 
to  render  the  suit  perfect,  if  it  has  become  defective,  or  to  continue  it 
if  it  is  abated,  against  the  person  to  whom  that  property  or  right  is 
transmitted."    1  Story's  Eq.  PI.  sec.  330. 

10.  Origin  of  Equity  Jurisdiction. 

The  practice  of  granting  injunctions,  though  established  as  well  by 
ancient  and  constant  usage,  as  by  the  memorable  discussion  in  the  reign 
of  James  I.  yet  received  little  attention  from  the  courts  of  common  law : 
accordingly  we  find  in  the  time  of  Edward  IV,  the  judges  of  the  king's 
bench  telling  a  plaintiff  at  law,  who  had  been  restrained  by  injimction 
after  verdict,  that  they  would  give  judgment  if  he  chose  to  pray  it,  and 
that  he  could  not  be  injured  by  so  doing,  as,  though  he  might  be 
committed  to  the  Fleet,  they  would  discharge  him  upon  a  liabeas  corpus. 
Even  in  the  time  of  William  III.  and  Queen  Anne,  motions  were  re- 
fused to  enlarge  the  term  where  the  plaintiff  had  a  judgment  in  equity, 
but  had  been  restrained  by  injunction. 

"  Be  the  origin  of  the  equity  jurisdiction  of  the  court  of  chancery," 
says  Story^  (Eq.  Juris,  vol.  1,  sec.  51,)  "  what  it  may,  from  the  time  of 
the  reign  of  Henry  VI.,  it  constantly  grew  in  importance ;  and  in  the 
reign  of  Henry  VIII.,  it  expanded  into  a  broad  and  almost  bound- 
less jurisdiction  under  the  fostering  care  and  ambitious  wisdom  and 
love  of  power  of  Cardinal  Wolsey.  Parkes'  Hist,  of  Chan.  55,  56 ;  3 
Eeeves'  Hist.  379  to  382.  Yet,  (Mr.  Reeves  observes)  after  all,  not- 
withstanding the  complaints  of  the  Cardinal's  administration  of  justice, 
he  has  the  reputation  of  having  acted  with  great  ability  in  the  office  of 
chancellor,  which  lay  heavier  upon  him  than  it  had  upon  any  of  his  pre- 
decessors, owing  to  the  too  great  care  with  which  he  entertained  suits, 
and  the  extraordinary  influx  of  business,  which  might  be  attributed  to 
other  causes.  Sir  Thomas  More,  the  successor  to  the  Cardinal,  took  a 
more  sober  and  limited  view  of  equity  jurisprudence,  and  gave  pubhc 
favor  as  well  as  dignity,  to  the  decrees  of  the  court.  But  still  there 
were  clamors  from  those  who  were  hostile  to  equity  during  his  time ; 
and  especially  to  the  power  of  issuing  injunctions  to  judgments  and 
other  proceedings,  in  order  to  prevent  irreparable  injustice.  This  con- 
troversy was  renewed,  with  much  greater  heat  and  violence  in  the  reign 
of  James  L,  upon  the  point  whether  a  court  of  equity  could  give  relief 
for  or  against  a  judgment  at  common  law ;  and  it  was  mainly  conducted 
by  Lord  Coke  against,  and  by  Lord  EUesmere  in  favor  oi^  the  chancery 
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jarisdiction.  At  last  the  matter  came  directlj  before  the  king,  and, 
upon  the  advice  and  opinion  of  very  learned  lawyers  to  whom  he  re- 
ferred it,  his  majesty  gave  judgment  in  &vor  of  the  equitable  jurisdic- 
tion in  such  cases." 


CHAPTER  VIL 

Chapter  VII.  treats  of  injunctions  to  stay  proceedings  in  the  spiritual 
courts ;  the  courts  of  admiralty ;  and  foreign  courts. 

1.  Origin  of  Ecclesiastical  Coubts. 

2.  Courts  of  Admiralty. 
8.  Foreign  Jurisdiction. 

1.  Origin  of  Ecclesiastical  Coltits. 

Blackstone  (3  Com.  61,  62,)  gives  the  following  account  of  the  origin 
of  ecclesiastical  courts: — "In  the  time  of  our  Saxon  ancestors  there 
was  no  sort  of  distinction  between  the  law  and  the  ecclesiastical  juris- 
diction. The  county  court  was  as  much  a  spiritual  as  a  temporal 
tribunal.  The  rights  of  the  church  were  ascertained  and  asserted  at 
the  same  time,  and  by  the  same  judges,  as  the  rights  of  the  laity.  For 
this  purpose,  the  bishop  of  the  diocese  and  the  alderman,  or  in  his  ab- 
sence, the  sheriff  of  the  county,  used  to  sit  together  in  the  county 
court,  and  had  there  the  cognizance  of  all  causes,  as  well  ecclesiastical 
as  civil:  a  superior  deference  being  paid  to  the  bishop^s  opinion  in 
spiritual  matters,  and  to  that  of  the  lay  judges  in  temporal.  This  union 
of  power  was  very  advantageous  to  them  both,  the  presence  of  the 
bishop  added  weight  and  reverence  to  the  sheriff's  proceedings ;  and 
the  authority  of  the  sheriff  was  equally  useful  to  the  bishop  by  en- 
forcing obedience  to  his  decrees  in  such  refractory  offenders,  as  would 
otherwise  have  despised  the  thunders  of  mere  ecclesiastical  censures. 
But  so  moderate  and  rational  a  plan  was  wholly  inconsistent  with 
those  views  of  ambition  that  were  then  forming  by  the  court  of  Bome, 
It  soon  became  an  established  maxim  in  its  system  of  policy  that  all 
ecclesiastical  persons  and  all  ecclesiastical  causes  should  be  solely  and 
entirely  subject  to  ecclesiastical  jurisdiction  only.  It  was  not,  however, 
till  after  the  Norman  conquest  that  this  doctrine  was  received  in  Eng- 
land; when  William  I.  was  at  length  prevailed  upon  to  establish  this 
£Ettal  encroachment,  and  separate  the  ecclesiastical  court  from  the  civil. 
The  consequence  of  this  separation  was,  that  the  Saxon  laws  were  soon 
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overborne  by  the  Norman  jtisticiaries,  when  the  county  court  fell  into 
disregard  by  the  bishop's  withdrawing  his  presence,  in  obedience  to  the 
charter  of  the  Conqueror;  which  prohibited  any  spiritual  cause  from 
being  tried  in  the  secular  courts,  and  commanded  the  suitors  to  appear 
before  the  bishop  only,  whose  decisions  were  directed  to  conform  to  the 
canon  law.  Henry  I,  at  his  accession,  among  other  restorations  of 
the  laws  of  Edward  the  Confessor,  revived  this  of  the  imion  of  the 
civil  and  ecclesiastical  courts,  which  was,  according  to  Sir  Edward 
Coke,  after  the  great  heat  of  the  conquest  was  past,  only  a  restitution 
of  the  ancient  law  of  England.  This,  however,  was  ill-relished  by  the 
dergy,.who,  under  the  guidance  of  Archbishop  Anselm,  very  early 
disapproved  of  a  measure  that  put  them  on  a  level  with  the  laity,  and 
subjected  spiritual  men  and  causes  to  the  inspection  of  the  secular 
magistrates ;  and,  therefore,  in  their  synod  at  Westminster,  (8  Hen.  1st,) 
they  ordained  that  no  bishop  should  attend  the  discussion  of  temporal 
causes ;  which  soon  dissolved  this  newly  effected  union.  And  when, 
upon  the  death  of  Henry  I.,  the  usurper  Stephen  was  brought  in 
and  supported  by  the  clergy,  we  find  one  article  of  the  oath  which  they 
imposed  upon  him  was,  that  ecclesiastical  persons  and  ecclesiastical 
causes  should  be  subject  only  to  the  bishop's  jurisdiction.  And  as  it 
was  about  that  time  that  the  contest  and  emulation  began  between  the 
laws  of  England  and  those  of  Eome,  the  temporal  courts  adhering  to 
the  former  and  the  spiritual  adopting  the  latter  as  their  rule  of  pro- 
ceeding, this  widened  the  breach  between  them,  and  made  a  coalition 
afterwards  impracticable;  which  probably  would  else  have  been 
effected  at  the  general  reformation  of  the  church." 

2.  Courts  of  Admiralty. 

In  England  there  is  a  distinction  beeween  the  instance  and  the  prize 
court  of  admiralty.  The  first  named  is  the  ordinary  and  appropriate 
court  of  admiralty,  taking  cognizance  of  the  general  subjects  of  admi- 
ralty jurisdiction,  and  proceeding  according  to  the  civil  and  maritime 
law.  The  latter  is  a  special  and  extraordinary  jurisdiction.  To  con- 
stitute it,  or  call  it  into  action,  in  time  of  war  a  special  commission 
issues,  and  the  court  proceeds  summarily,  and  is  governed  by  general 
principles  of  policy,  and  the  law  of  nations.  See  1  Kent's  Com.  853, 
354. 

The  district  courts  of  the  United  States  possess  all  the  powers  of 
courts  of  admiralty  whether  considered  as  instance,  or  as  prize  courts. 
Glass  V.  The  Sloop  Betsey,  3  Dallas,  6 ;  Penhallow  &  Door,  3  Dallas, 
54 ;  Act  of  Congress  of  June  26, 1812 ;  sec.  6.    1  Kent's  Com.  865.   As 
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early  as  the  year  1792,  it  was  held  that  prize  jurisdiction  was  involved 
in  the  general  delegation  of  admiralty  and  maritime  powers,  and  that 
Congress,  by  the  judiciary  act  of  1789,  meant  to  convey  to  the  district 
courts  all  the  powers  appertaining  to  admiralty  and  maritime  juris- 
diction, including  that  of  prize.  Prize  jurisdiction  was  inherent  in  a 
court  of  admiralty,  though  it  was  a  dormant  power  until  called  into 
activity  by  the  occurrence  of  war.  1  Kent's  Com.  365,  citing  JenniT^ 
V.  Carson^  1  Peters'  Adm.  Rep.  1.  The  concurrent  jurisdiction  of  the 
admiralty  in  this  country,  as  an  instance,  and  as  a  prize  court,  seems 
now  to  be  definitely  settled. 

By  the  act  of  Congress  of  Sept.  24th,  1789,  sec.  9  &  11,  the  district 
courts  have,  exclusive  of  the  state  courts,  and  concurrently  with  the 
circuit  courts,  cognizance  of  all  crimes  and  offences  cognizable  imder 
the  authority  of  the  United  States  and  committed  within  their  districts, 
or  upon  the  high  seas,  where  ohly  a  moderate  corporal  punishment,  or 
fine  or  imprisonment,  is  to  be  inflicted.  The  constitution  of  the  United 
States  declares  that  the  judicial  power  of  the  Union  shall  extend  to  all 
cases  of  admiralty  and  maritime  jurisdiction.  But  though  the  general 
cognizance  of  all  cases  of  admiralty  and  maritime  jurisdiction,  as  thus 
given,  extend  equally  to  the  criminal  and  civil  jurisdiction  of  the  admi- 
ralty, yet  without  a  particular  legislative  provision  in  the  case  the 
federal  courts  do  not  exercise  criminal  jurisdiction  as  courts  of  admi- 
ralty. And  it  is  now  settled  that  the  federal  courts,  as  courts  of 
admiralty  are  to  exercise  such  criminal  jurisdiction  as  is  conferred  upon 
them  by  acts  of  Congress,  and  that  they  are  not  to  exercise  any  other. 
United  States  v.  Hudson  &  Ooodwin^  7  Cranch,  32  ;  ZZ  /S  v.  Coolidgej  1 
Wheat.  415 ;  K  S.  v.  Beavan,  3  ib.  836 ;  U.  jS,  v.  Whitburger,  5  ib.  76. 
1  Kent's  Com.  360,  394.  But  this  limitation  does  not  apply  to  private 
prosecutions  in  the  district  court,  as  a  court  of  admiralty  or  prize  court, 
to  recover  damages  for  a  marine  tort.  Abbott  on  Shipping,  p.  98,  99 ; 
8  Wheaton,  546 ;  Skenpoody.  Hall^  8  Sumner's  Bep.  131 ;  Chamberlain 
V.  Chandler^  8  Mason's  Bep.  242 ;  Pluwrner  v.  Webb^  4  Mason's  Bep. 
880 ;  Perdval  v.  Hickey,  18  Johns.  Bep.  257 ;  Betsey  Caine^s  Case,  2 
Hagg.  Adm.  Bep.  28  ;  Curtis's  Tr.  on  Seamen,  p.  300,  356 ;  Abbott  on 
Shipping,  Pt  4,  c.  4,  sec.  2. 

In  the  case  of  Schooner  TiUon^  (5  Mason's  Bep.  465,)  it  was  observed 
that  suits  in  the  admiralty,  touching  property  in  ships,  were  either 
petitory  suits,  in  which  the  mere  title  to  the  property  is  litigated  and 
sought  to  be  enforced,  or  they  were  possessory  suits,  to  restore  to  the 
owner  the  possession  which  he  had  under  a  claim  of  title.  And  it  was 
held,  that  the  admiralty  had  jurisdiction  of  all  causes  of  a  maritime 
nature,  inclusive  of  questions  of  prize,  whether  they  arose  from  con- 
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tracts,  or  from  torts.  '*  In  the  cases  of  illegal  captures,"  says  Kent,  (1 
Com.  p.  371,)  "  and  of  bottomry,  salvage,  and  marine  torts,  the  admi- 
ralty courts  in  this  country,  inquire  into  and  decide  on  the  rights  and 
titles  involved  in  the  controversy ;  and  where  they  have  jurisdiction  of 
the  principal  matter,  it  is  suitable,  and  according  to  the  analogies  of 
law,  that  they  should  possess  it  over  the  incidents.  Notwithstanding 
the  English  practice  to  the  contrary,  the  admiralty  in  this  country 
claim  to  possess  a  rightful  jurisdiction  equally  over  petitory  and  pos- 
sessory suits."  See  Ware's  Kep.  248;  ScJiooner  Volunteer  and  cargo^ 
1  Sumner,  551 ;  Oase,  &c.  v.  Woohy^  6  Dana's  Rep.  21.  Contra^  Schooner 
James  and  Catharine^  1  Baldwin's  C.  C.  U.  S.  Rep.  554. 

The  constitution  of  the  United  States  (art.  3,  sec.  2,)  declares  that 
the  judicial  power  of  the  United  States  shall  extend  to  all  cases  of 
admiralty  and  maritime  jurisdiction;  and  by  the  act  of  Congress  of 
Sept.  24,  1789,  c.  20,  sec.  9,  the  district  courts  have  exclusive  original 
cognizance  of  all  civil  causes  of  admiralty  and  maritime  jurisdiction. 
The  state  courts,  however,  take  an  extensive  cognizance  of  maritime 
contracts,  on  the  ground  that  they  are  not  cases  strictly  and  technically 
speaking,  of  admiralty  and  maritime  jurisdiction.     1  Kent's  Com.  377. 

The  United  States  district  courts  as  courts  of  admiralty,  possess  a 
general  jurisdiction  in  suits  by  seamen  and  salvors,  and  by  material 
men,  in  rem  and  in  personam.  And  the  act  of  Congress  of  July  20, 
1790,  relative  to  seamen,  sec.  6,  provides  for  the  recovery  of  wages  by 
seamen,  by  authorizing  the  district  judge,  or,  in  his  absence,  a  magis- 
trate, to  summon  the  master  before  him,  and  to  attach  the  vessel  as 
security  for  the  wages.     See  1  Kent's  Com.  379,  380. 

3.  Foreign  Jurisdiction. 

It  was  decided  by  Lord  Clarendon,  upon  great  consideration,  that 
an  injunction  did  not  lie  to  stay  a  suit  at  Leghorn,  or  any  other  foreign 
parts.  The  accounts  of  this  determination,  which  is  reported  in  several 
of  the  books,  are  various.  In  Freeman,  it  is  said  to  have  been  made 
upon  the  advice  of  aZZ  the  judges.  In  Nelson,  it  is  stated  that  though 
the  judges  were  of  opinion  against  the  injunction,  all  the  barons  were 
of  contrary  opinion.  The  reporter  in  chancery  cases,  takes  no  notice  of 
the  judges  having  been  consulted,  but  adds  a  quaere  to  the  judgment, 
observing  that  the  bar  were  of  a  contrary  opinion.  The  doctrine  is 
certainly  at  variance  with  one  of  the  first  principles  of  a  court  of  equity, 
which  without  regard  to  the  situation  of  the  subject-matter  in  dispute, 
considers  only  the  equities  arising  from  the  acts  of  the  parties,  and 
acting  in  personam^  will  imprison  persons  disobeying  its  ordera 
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The  original  and  primary  jurisdiction  of  courts  of  equity  was  in  per- 
sonam merely.  The  writ  of  assistance  to  deliver  possession,  and  even 
the  sequestration  to  compel  the  performance  of  a  decree,  are  compara- 
tively of  recent  origin.  The  jurisdiction  of  the  court  was  exercised  for 
several  centuries  by  the  simple  proceeding  of  attachment  against  the 
bodies  of  the  parties,  to  compel  obedience  to  its  orders  and  decrees. 
Although  the  property  of  the  defendant  is  beyond  the  reach  of  the 
court,  so  that  it  can  neither  be  sequestered  or  taken  in  execution,  the 
court  does  not  lose  its  jurisdiction  in  relation  to  that  property,  provided 
the  person  of  the  defendant  is  within  the  jurisdiction.  By  the  ordinary 
course  of  proceeding,  the  defendant  may  be  compelled  to  bring  the 
property  in  dispute,  or  to  which  the  complainant  claims  an  equitable 
title,  within  the  jurisdiction  of  the  court ;  or  to  execute  such  a  convey- 
ance or  transfer  thereof  as  will  be  sufl&cient  to  vest  the  legal  title,  as 
well  as  the  possession  of  the  property,  according  to  the  lex  loci  rei  sites. 
Thus,  in  Penn  v.  Lord  JBaUimore,  (1  Ves.  Sen.  444,)  Lord  Hardwicke  de- 
creed the  specific  performance  of  a  contract  relative  to  the  boundary 
between  the  colonies  of  Pennsylvania  and  Maryland.  So  in  Archer  v. 
Preston^  cited  by  Lord  Nottingham  and  by  Lord  Keeper  Guilford  in 
the  case  of  The  Earlof  ArgUsse  v.  Muschamp^  (1  Vern.  Eep.  77, 185,)  the 
court  decreed  the  specific  performance  of  a  contract  respecting  lands  in 
Lreland  ;  the  defendant  being  temporarily  within  the  jurisdiction  of  the 
court.  In  Farley  v.  Shippan^  (Wythe's  Rep.  135,)  the  court  of  chancery 
of  Virginia  decided  that  it  had  jurisdiction  to  decree  a  conveyance  of 
lands  lying  in  an  adjoining  state.  That  although  it  could  not  award  a 
sequestration  against  those  lands  in  execution  of  the  decree,  it  might 
award  an  attachment  against  the  person  of  the  defendant  for  a  con- 
tempt in  refusing  to  perform  the  decree. 

Althoxigh  the  question  how  far  the  courts  of  our  country  are  autho- 
rized to  proceed  against  foreigners  temporarily  within  their  jurisdiction, 
in  relation  to  contracts  made  in  another  country^  has  been  frequently 
raised,  it  appears  to  be  settled  both  in  this  country  and  in  England 
that  they  have  jurisdiction  to  enforce  the  performance  of  such  contracts 
where  the  party  proceeded  against  is  within  the  jurisdiction  of  the 
court.  And  it  makes  no  difference  whether  the  defendant  is  actually 
domiciled  here,  or  is  temporarily  within  the  jurisdiction,  at  the  time  of 
the  service  of  the  process  to  appear  and  answer  the  plaintiffs  demand. 
Sicardy.  Whale^  11  John.  Rep.  164 ;  Peck  v.  HoTner  &  Mulock^  14  John. 
346 ;  Smith  v.  SpinoUa,  2  John.  198 ;  Imlay  v.  Mlefsen,  2  East's  Rep. 
453.  Neither  is  the  practice  of  entertaining  suits  against  or  between 
foreigners,  of  recent  origin,  or  confined  to  the  courts  of  this  country 
and  of  England.    By  referring  to  the  Digest,  it  will  be  found  that  the 
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courts  of  Eome  not  only  took  cognizance  of  suits  between  foreigners, 
but  that  a  judge  was  specially  authorized  to  discharge  that  duty.  The 
office  of  praetor  peregrirms  was  created  for  the  express  purpose  of  ad- 
ministering justice  between  foreigners  or  strangers,  who  resorted  in 
great  numbers  to  the  imperial  city;  and  perhaps,  also,  between 
strangers  and  citizens.  Digest,  lib.  1,  tit.  2,  fr.  2,  sec.  28.  And  a  amilar 
office  and  with  substantially  the  same  powers,  is  said  to  have  existed 
among  the  Athenians.  Taylor's  Civil  Law,  212.  By  the  law  of  Hol- 
land, also,  the  person  of  a  foreigner  may  be  arrested,  either  in  securitatem 
debits  or  for  the  purpose  of  giving  jurisdiction  to  a  tribunal  which  is 
not  the  natural  judge  of  the  party,  because  he  is  not  domiciled  within 
its  jurisdiction.  Van  Der  Linden's  Inst.  430.  The  meditatione  fagoR 
warrant  of  Scotland  is  also  used,  as  well  for  the  purpose  of  securing  the 
persons  of  strangers  temporarily  within  the  country,  as  to  obtain 
security  from  those  who  intend  to  leave  Scotland  for  the  purpose  of 
eluding  the  process  of  the  court.  1  Bell's  Diet,  tit.  Arrestment ;  2  ib. 
tit.  Meditatio  ftigcB  ;  Ersk.  Princ.  17.  By  the  French  code,  foreigners 
not  resident  in  France  may  be  cited  before  the  tribunals  of  that  country 
to  enforce  the  execution  of  contracts  entered  into  with  Frenchmen, 
either  in  France  or  elsewhere.  Code  Nap.  lib.  1,  tit.  1,  ch.  1.  (Chancellor 
Walworth,  in  MitclieU  v.  Bunch,  2  Paige's  Oh.  Eep.  606.) 

Where  a  question  as  to  lands  is  merely  collateral,  and  where  the 
process  of  the  court  is  competent  to  enforce  its  equitable  decree,  a  court 
of  equity  will  hold  jurisdiction,  though  neither  the  lands  nor  the  parties 
are  within  reach  of  its  process.  Ward  v.  Arrendo^  Hopk.  Rep.  213. 
In  this  case  the  land,  and  the  only  party  defendant  who  had  an 
interest,  was  out  of  the  jurisdiction.  The  court,  though  at  first  inclined 
to  think  that  this  was  carrying  the  jurisdiction  of  the  court  farther  than 
had  ever  been  done,  considered  the  peculiarities  of  the  case  were  such 
as  to  make  a  difference  in  circumstances,  not  in  principle.  The  ele- 
mentary principle  seems  to  be  that  the  jurisdiction  may  be  upheld 
wherever  the  parties  or  the  subject,  or  such  a  portion  of  the  subject 
are  within  the  jurisdiction,  that  an  effectual  decree  can  be  made  and 
enforced,  so  as  to  do  justice  between  the  parties.    Ib, 
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CHAPTER  VIII. 


Chapter  VIII.  treats  of  injunctions  to  stay  waste,  and  of  the  acts  that 
are  deemed  waste. 

1.  Definition  of  Waste. 

2.  Waste  at  Common  Law. 

8.  Statutes  of  Marlbridge  and  Gloucester, 

4.  What  acts  amount  to  Waste. 

5.  Obligation  of  Tenant  to  Eepair. 

1.  Definition  of  Waste. 

Waste  is  a  spoil  and  destruction  of  the  estate,  either  in  houses,  woods 
or  lands,  by  demolishing  not  the  temporary  profits  only,  but  the  very 
substance  of  the  thing,  thereby  rendering  it  wild  and  desolate.  The 
common  law  expresses  it  significantly  by  the  word  vastum.  This  de- 
struction may  be  either  voluntary,  which  is  a  crime  of  commission,  or 
permissive,  which  is  a  matter  of  omission  merely.  By  voluntary  waste 
is  meant  the  actual  and  designed  demolition  of  the  lands,  woods  and 
houses,  while  permissive  waste  arises  &om  mere  negligence,  and  want 
of  sufficient  care  in  separations.  3  Blk.  Com.  228.  Whatever  does  a 
lasting  damage  to  the  freehold  or  inheritance,  is  waste.    2  Blk.  281. 

A  better  definition  than  the  foregoing  is,  that  waste  is  the  destruc- 
tion of  such  things  on  the  land,  by  a  tenant  for  life  or  for  years,  as  are 
not  included  in  its  temporary  profits.  In  other  words  it  consists  in  such 
acts  as  tend  to  the  permanent  loss  of  the  owner  in  fee,  or  to  destroy  or 
lessen  the  value  of  the  inheritance.  Hilliard  on  Eeal  Property,  vol.  1, 
ch.  18,  p.  262,  citing  1  Swift,  517-18.  And  the  same  author  very  pro- 
perly adds  in  a  note :  "  According  to  this  definition,  the  term  waste^ 
does  not,  per  se,  import  anything  wrong  or  unlawftd,  because  it  may, 
under  certain  circumstances,  be  lawfully  committed.  Thus,  as  will  be 
seen,  a  particular  tenant  may  hold  the  land  "  without  impeachment  of 
waste,"  that  is,  with  the  privilege  of  committing  waste.  The  word, 
however,  is  more  generally  used  in  the  different  sense  of  an  unautho- 
rized or  illegal  destruction  of  timber,  &c.  According  to  the  latter 
meaning,  we  should  say  for  a  tenant  to  cut  timber,  &c.  is  waste,"  ac- 
cording to  the  former,  "  a  tenant  cannot  lawfully  commit  waste  by  cut- 
tng  ixTfher,  <fec." 

2.  Waste  at  Common  Law. 

By  the  feudal  law,  where  feuds  were  originally  granted  only  for  life. 
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the  commission  of  waste  by  the  vassal  was  a  cause  of  deprivation.  At 
common  law  it  was  only  pFunishable  in  three  persons : — ^guardian  in 
chivalry,  tenant  in  dower,  (and  though  some  doubt  has  been  entertain- 
ed as  to  the  last)  tenant  by  curtesy. 

By  the  common  law,  the  action  of  waste  did  not  lie,  except  against 
those  who  come  to  their  estates  by  action  of  law,  as  tenants  by  the  cur- 
tesy, or  in  dower.  For  as  the  law  gave  the  estate  without,  and  even 
against  the  will  of  the  party,  it  was  reasonable  that  the  reversioner 
should  have  this  remedy  for  the  protection  of  the  inheritance.  And 
hence  this  action  lay  against  such  tenant,  as  long  as  he  lived,  even  for 
waate  done  by  one  to  whom  he  had  assigned  over  his  estate ;  and  did 
not  lie  aginst  the  assignee,  who  was  deemed  only  his  servant,  which 
law,  says  Lord  Coke,  continueth  to  this  day.  The  statutes  of  Marl- 
bridge  and  of  Gloucester  gave  the  action  or  waste,  in  general  terms, 
against  every  tenant,  holding  in  any  manner  for  life  or  years ;  but  this 
was  held  not  to  supersede  nor  affect  the  remedy  already  existing  by  the 
common  law,  which  is  always  esteemed  the  safer  and  better  remedy. 
But  if  the  heir  grants  away  the  reversion,  and  the  tenant  also  assigns 
his  estate,  the  assignee  attorning  to  the  grantee  of  the  reversion,  a  new 
estate  for  life  is  thus  created  by  act  of  the  parties.  The  remedy  at  com- 
mon law  is,  therefore,  gone,  and  the  action  of  waste  lies  only  by  force 
of  the  statute,  and  hence  it  lies  against  the  wrong-doer  himself.  So,  if 
the  heir  grfcts  away  the  reversion,  and  the  tenant  in  dower  or  by  the 
curtesy  attorns  to  the  grantee,  a  new  estate  for  life  is  here  created  by 
act  of  the  parties,  and  the  grantee  of  the  reversion  can  sue  only  upon 
the  statute,  the  remedy  at  common  law  having  failed. 

8.  Statutes  of  Marlbridge  and  Gloucester. 

The  statutes  of  Marlbridge  and  of  Gloucester,  afterwards  extended 
the  protection  of  the  writ  of  waste,  which  lay  at  common  law,  to  ten- 
ants  for  life  and  tenants  for  years. 

The  reason  of  this  was,  that  the  estates  mentioned  in  the  text  were 
created  by  the  act  of  the  law  itself,  which,  therefore,  gave  a  remedy 
against  them ;  but  tenants  for  life,  or  for  years,  came  in  by  the  demise 
and  lease  of  the  owner  of  the  fee,  and  therefore  he  might  have  provided 
against  the  committing  of  waste  by  his  lessee,  and  if  he  did  not  it  was 
his  own  default.  But  in  favor  of  the  owners  of  the  inheritance,  the 
statutes  of  Marlbridge,  (52  Hen.  3d,  c.  88,)  and  of  Gloucester,  (6  Edw. 
1,  c.  5,)  provided  that  the  writ  of  waste  shall  not  only  lie  against  ten- 
ants by  curtesy,  and  those  in  dower,  but  against  one  holding  for  life  or 
years.    So  that  all  tenants  merely  for  life,  or  for  any  less  estate  made 
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punishable  or  liable  to  be  impeached  for  waste,  both  voltmtary  and 
permissive,  unless  their  leases  were  without  impeachment  of  waste,  that 
is,  with  a  provision  or  protection  that  no  man  shall  sue  him  for  waste 
committed.  2  Blk.  Com,  283.  Upon  this  subject,  Mr.  Kent  observes 
that  though  Lord  Coke,  in  his  Commentaries,  (2  Inst.  299,)  frequently 
said,  and  it  was  so  declared  by  the  king's  bench  in  the  Countess  of 
Shrewsburr/s  case,  (5  Co.  13,)  that  waste  would  not  lie  at  common  law 
against  the  lessee  for  life  or  years ;  yet  that  Mr.  Reeves,  (Reeves'  Hist 
of  Eng.  Law,  vol.  2,  73,  148,)  who  was  thoroughly  read  in  the  ancient 
English  law,  insists  that  the  common  law  provided  a  remedy  against 
waste  by  all  tenants  for  life  and  for  years,  and  that  the  statute  of  Glou- 
cester only  made  the  remedy  more  specific  and  certain.  4  Kent's 
Com.  79,  80. 

The  punishment  for  waste  committed  was,  by  common  law,  and  the 
statute  of  Marlbridge,  only  single  damages,  except  in  the  case  of  a 
guardian  who  also  forfeited  his  wardship  by  the  provisions  of  the  great 
charter.  But  the  statute  of  Gloucester  directs  that  the  other  four  spe- 
cies of  tenants  shall  lose  and  forfeit  the  place  wherein  the  waste  is  com- 
mitted,  and  also  treble  damages  to  him  that  hath  the  inheritance.  The 
expression  of  the  statute  is,  "  he  shall  forfeit  the  thing  which  he  hath 
wasted,"  and  it  was  held  that  under  these  words,  the  place  was  also  in- 
cluded. 2  Inst.  303.  And  if  waste  be  done  spwrsim,  or  here  and  there, 
all  over  a  wood,  the  whole  wood  shall  be  recovered ;  or  if  in  several 
rooms  of  a  house,  the  whole  house  shall  be  forfeited,  (Co.  Litt.  54,)  it 
being  impracticable  for  the  reversioner  to  enjoy  only  the  identical 
places  wasted,  when  lying  interspersed  with  the  other.  But  if  waste 
be  done  only  in  one  end  of  a  wood,  (or  perhaps  in  one  room  of  a  house, 
if  that  can  be  conveniently  separated  from  the  rest,)  that  part  only  is 
the  hcus  vastatiis,  or  thing  wasted,  and  that  only  shall  be  forfeited  to 
the  reversioner.     2  Blk.  Com.  283,  284. 

"  The  provision  in  the  statute  of  Gloucester  giving,  by  way  of  pen- 
alty, the  forfeiture  of  the  place  wasted,  and  treble  damages,"  says  Kent, 
(4  Kent's  Com.  80,)  "  was  re-enacted  in  New  York,  New  Jersey  and 
Virginia,  and  it  is  the  acknowledged  rule  of  recovery  in  some  of  the 
other  states,  in  the  action  of  waste.  It  may  be  considered  as  imported 
by  our  ancestors  with  the  whole  body  of  the  common  and  statute  law 
then  existing,  and  applicable  to  our  local  circumstances.  As  far  as  the 
provisions  of  that  statute  are  received  as  law  in  this  country,  the  re- 
covery in  the  action  of  waste,  for  waste  done  or  permitted,  is  the  place 
wasted  and  treble  damages ;  but  the  writ  of  waste  has  gone  out  of  use 
and  a  special  action  on  the  case  in  the  nature  of  waste,  is  the  substi- 
tute; and  this  latter  action  which  has  superseded  the  common  law 
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remedy,  relieves  the  tenant  from  the  penal  consequences  of  waste  imder 
the  statute  of  Gloucester.  The  plaintiff  in  this  action  upon  the  case, 
recovers  no  more  than  the  actual  damages  which  the  premises  have 
sustained." 

4.  What  acts  amoui^  to  waste. 

What  would  be  waste  in  England,  is  not  always  so  here.  Lessees 
in  that  country  are  not  prohibited  from  cutting  wood  upon  the  demised 
premises  altogether.  The  prohibition  in  principle  extends  no  ftirther 
in  this  respect  than  it  does  here.  In  England,  that  species  of  wood 
which  is  denominated  timber  shall  not  be  cut  down  because  felling  it  is 
<5onsidered  an  injury  done  to  the  inheritance,  and  therefore  waste.  Here, 
from  the  different  state  of  many  parts  of  our  country,  timber  may,  and 
must  be  cut  down  to  a  certain  extent,  but  not  so  as  to  cause  an  irrepara- 
ble injury  to  the  reversioner.  To  what  extent  wood  may  be  cut  before 
the  tenant  is  guilty  of  waste,  must  be  left  to  the  sound  discretion  of  a 
jury  under  the  direction  of  the  court,  as  in  other  cases.  What  kind 
of  wood  in  England  is  deemed  to  be  timber,  depends  upon  the  custom 
of  the  country.  Wood  which  in  some  counties  is  called  timber,  is  not 
so  in  others.  (Co.  Litt.  53 ;  Bac.  Abr.  tit.  Waste ;  Comyn.  Waste ;  2 
P.  Wms.  606 ;  Cruise's  Dig.  tit.  8,  S.  18,  19  ;  Oountess  of  Cumberland's 
case,  Moore's  Eep.  812 ;  Co.  Litt.  536 ;  Cook  v.  Oook,  Cro.  Car.  531 ; 
Cro.  Jac.  126,  n.)  So  a  lessee  of  years  is  entitled  to  reasonable  estovers  ; 
but  he  is  guilty  of  waste,  if  he  cuts  green  trees  when  there  is  dry  wood 
sufficient.  So  again,  if  there  be  a  tenant  for  life  without  impeachment 
of  waste,  he  may  cut  down  all  sorts  of  timber,  and  convert*  them  to 
his  own  use ;  but  if  he  wantonly  cuts  timber  which  serves  for  orna- 
ment or  shelter,  or  which  is  not  fit  to  be  felled,  he  is  punishable  for 
waste.  The  principle  upon  which  all  these  cases  rest,  is  that  whenever 
wood  has  been  cut  in  such  a  manner  as  materially  to  prejudice  the  in- 
heritance, it  is  waste.  Jackson  v.  Brownson,  7  Johns.  Eep.  227,  Per 
Van  Ness,  J.  In  Pennsylvania,  a  tenant  in  dower  may  clear  woodland 
assigned  to  her  in  dower,  without  being  guilty  of  waste,  provided  she 
does  not  exceed  the  relative  proportion  of  cleared  land  considered  as 
to  the  whole  tract.  Eastings  v.  Orunckkton,  3  Yates'  Eep.  251.  In 
Conner  v.  Shepherd,  (15  Mass.  Eep.  164)  the  court  seemed  to  be  in  favor 
of  the  strict  English  rule,  while  recently,  in  Pynchon  v.  Steams,  (11 
Met.  Eep.  304)  the  more  liberal  doctrine  prevailed. 

If  the  tenant  cuts  more  than  is  actually  necessary  for  repairs,  or  if 
after  cutting  down  the  trees  he  suffers  them  to  lie  on  the  groimd  and 
decay,  it  is  waste. 
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Although  the  rights  of  a  tenant  are  carefully  protected  by  courts  of 
justice,  yet  they  must  not  be  in  collision  with  the  rights  of  others. 
Tenants  must  not  do  an  injury  to  the  estate  in  their  possession,  or  a 
court  of  equity  mil  interfere  and  restrain  them  by  injimction.  If  a  ten-, 
ant  begins,  or  threatens,  or  even  shows  an  intention  to  commit  waste,  an 
injunction  will  be  granted.  GHhson  v.  Smithy  2  Atk.  182.  Hanson  v. 
Oardiner^  7  Ves.  308.  Kimpson  v.  Eve,  2  Ves.  &  Beam.  349.  And 
the  court  have  gone  so  &r  as  to  say  that  they  would  grant  the  writ  in 
such  case  on  the  application  not  only  of  the  landlord,  but  of  any  in- 
termediate person  in  interest.  Farrant  v.  LovaMj  (3  Atk.  723)  even 
against  an  under  tenant.  lb,  Amb.  106.  And  they  will  grant  an  in- 
junction to  restrain  an  act  whether  it  amount  to  waste  or  not^  if  it 
be  a  violation  of  the  tenant's  covenant.  De  Wilton  v.  Saocon^  6  Ves^, 
106.  /Sir  Wm.  PuUenei/  v.  Shelton,  5  Ves.  147.  Ward  v.  Duke  of  Buck- 
inghamj  10  Ves,  161.     LcU/irop  v.  Marshy  5  Ves.  259. 

Any  material  alteration  in  the  nature  of  the  thing  demised,  is  waste, 
though  the  value  be  not  diminished,  nay,  even  though  it  be  increased, 
for  the  landlord  is  thereby  in  danger  of  losing  evidence  of  the  identity 
of  his  property. 

Anciently,  the  conversion  of  one  kind  of  land  into  another,  as,  for 
instance,  of  pasture  into  arable,  was  waste,  because  it  not  only  changed 
the  course  of  husbandry,  but  tended  to  obscure  the  title.  But,  it  has 
been  said,  that  the  pasture  must  bave  been  such  immemorially,  and 
not  merely  long  before ;  and  in  tbe  improved  state  of  agriculture  in 
modem  times,  the  old  rule  may  be  considered  as  greatly  relaxed,  if  not 
wholly  obsolete.  But  where,  in  the  creation  of  the  estate,  there  was 
an  express  prohibition  against  ploughing  land  unfit  to  be  ploughed, 
chancery  will  interpose  by  injunction  to  prevent  it  Co.  Lit.  53,  b ; 
Dyer,  37,  a ;  Ounnirig  v.  Gunning^  2  Show.  8 ;  1  Swift,  517-18  ;  Keep- 
erSy  (tc.  V.  Alderton,  2  Bos.  &  P.  86 ;  Worsley  v.  Stewart^  4  Bro.  Pari. 
Ca.  377. 

But  these  rules  are  not  applicable  in  this  country,  and  consequently 
such  changes  here  do  not  constitute  waste.  When  our  ancestors  emi- 
grated to  this  country,  they  brought  with  them,  and  were  afterwards 
governed  by  the  common  law  of  England ;  excepting,  however,  such 
parts  as  were  inapplicable  to  their  new  condition.  2  Mass.  Kep.  534 ;  8 
Pick.  816.  That  the  principle  of  common  law  under  consideration  was 
then  inapplicable  to  the  condition  of  the  country,  is  obvious ;  nor  has  it 
been  applicable  at  any  time  since ;  for  it  has  been  the  constant  usage 
of  our  formers  to  break  up  their  grass  lands  for  the  purpose  of  raising 
crops  by  tillage,  and  laying  them  down  again  to  grass,  and  otherwise 
to  change  the  use  and  cultivation  of  their  lands,  as  occasions  have 
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required.  A  conformity,  therefore,  to  this  usage,  cannot  be  deemed 
waste.  Even  in  England,  *4f  a  meadow  be  sometimes  arable,  and 
sometimes  meadow,  and  sometimes  pasture,  the  ploughing  of  it  is  not 
waste.  Bac.  Abr.  tit.  Waste ;  Com.  Dig.  Waste.  To  erect  a  new  house 
on  the  land  where  there  was  not  any  before,  is  not  waste.  Bac.  Abr.  tit. 
Waste  ;  Winship  v.  Pitts^  3  Paige's  Rep.  259.  So  it  seems  the  opening 
of  a  way  by  the  defendant  for  his  convenience,  and  draining  the  land, 
and  raising  the  land  by  carrying  thereon  quantities  of  earth,  are  held 
not  waste  in  Massachusetts,  unless  they  are  prejudicial  to  the  plaintiflF. 
Pynction  v.  Stearns,  11  Met.  Eep.  304.  The  ancient  doctrine  of  waste, 
if  universally  adopted  in  this  country,  would  greatly  impede  the  pro- 
gress of  improvement,  without  any  compensating  benefit.  To  be  bene- 
fiaial,  therefore,  the  rules  of  law  must  bo  accommodated  to  the  situation 
of  the  country  and  the  course  of  affairs  here. 

Some  of  the  ancient  cases  restrict  the  tenant  within  very  narrow 
limits,  as  to  his  right  to  alter  or  improve  the  premises  held  by  him 
without  subjecting  him  to  an  action  of  waste,  or  to  a  forfeiture  of  the 
estate.  It  was  for  a  time  questionable  whether  a  tenant  or  a  copy- 
holder could  erect  a  new  building  upon  the  premises,  without  subject- 
ing himself  to  a  loss  of  the  property. 

But  by  the  law  of  New  York,  as  now  understood,  it  is  not  waste  for 
the  tenant  to  erect  a,  new  edifice  upon  the  demised  premises ;  provided 
it  can  be  done  without  destroying  or  materially  injuring  the  buildings 
or  other  improvements  already  existing  thereon.  He  has  no  right  to 
pull  down  valuable  buildings,  or  to  make  improvements  or  alterations 
which  will  materially  and  permanently  change  the  nature  of  the  pro- 
perty, so  as  to  render  it  impossible  for  him  to  restore  the  same  premises 
substantially,  at  the  expiration  of  the  term.  But  to  apply  the  ancient 
doctrines  of  waste  to  modern  tenancies,  even  for  short  terms,  would,  in 
some  of  our  cities  and  villages,  put  an  entire  stop  to  the  progress  of 
improvement,  and  would  deprive  the  tenant  of  those  benefits  which 
both  parties  contemplated  at  the  time  of  the  demise,  without  any  pos- 
sible advantage  to  the  owner  of  the  reversion.  The  modem  cases  as 
to  the  right  of  the  tenant  to  remove  fixtures,  or  even  some  kinds  of 
buildings,  erected  for  the  purposes  of  trade  or  manufacture,  show  the 
change  which  has  gradually,  if  not  imperceptibly,  taken  place  in  the 
law  upon  this  subject.  And  upon  the  principles  of  these  modem 
cases,  it  cannot  be  waste  to  make  new  erections  upon  the  demised 
premises  which  may  be  removed  at  the  end  of  the  term  without  much 
inconvenience,  leaving  the  property  in  the  same  situation  it  was  at  the 
commencement  of  the  tenancy ;  and  the  materials  of  which  new  build- 
ings, if  left  on  the  premises,  would  more  than  compensate  the  owner 
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of  the  reversion  for  the  expenses  of  their  removal.    (Chancellor  Wal- 
worth, in  Winship  v.  Pitts^  8  Paige's  Eep.  259.) 

If  the  tenant  dig  for  gravel,  lime,  clay,  brick-earth  or  slate,  he  com- 
mits waste ;  and  in  general  digging  in  quarries  for  stone,  or  mines  of 
metal  or  coal,  if  they  are  not  open  at  the  time  of  the  demise,  is  waste ; 
and  if  the  tenant  open  a  mine  and  assign  his  interest  in  it,  it  is  still 
waste  in  the  assignee  to  work  it.  Bnt  the  tenant  may  dig  and  take  the 
profits  of  mines  which  were  open  at  the  time  of  his  lease. 

In  England,  the  king,  by  his  prerogative,  is  entitled  to  all  mines  of 
gold  and  silver,  whether  in  lands  belonging  to  the  crown  or  to  a  subject. 
It  is  said  that  the  king  has  no  such  right  by  virtue  of  hia  prerogative 
in  any  other  metals  than  gold  and  silver,  for  those  metals  alone  are 
requisite  for  the  coining  of  money  for  the  use  of  his  subjects.  2  Inat 
577,  578.  In  one  case,  it  was  resolved  by  a  majority  of  the  twelve 
judges,  that  if  the  mines  in  the  lands  of  a  subject,  were  of  copper,  tin, 
lead,  or  iron,  and  had  gold  or  silver  intermixed,  though  of  -less  value 
than  the  baser  metals,  the  whole  mine  belonged  to  the  crown,  because 
the  nobler  metal  attracted  to  it  the  less  valuable,  and  the  king  could 
not  hold  jointly  with  the  subject,  and  consequently  he  took  the  whole 
case  of  mines.  In  Excheq.  (Plowd.  810,  336.)  By  the  statute  of  1 
Wm.  &  Mary,  ch.  6,  it  was  declared  that  no  mine  of  copper,  tin,  lead, 
or  iron,  should  be  adjudged  a  royal  mine,  though  gold  and  silver  might 
be  extracted  from  it ;  but  the  crown  was  allowed  to  take  the  proceeds 
of  the  mine  in  such  cases,  provided  the  king  paid  to  the  owner  within 
thirty  days  after  the  ore  should  have  been  extracted  and  raised,  at 
certain  specified  ratea 

The  Eevised  Statues  of  New  York,  (part  1,  ch.  9,  tit.  11,)  enact,  that 
the  following  mines  shall  belong  to  the  state :  all  mines  of  gold  and 
silver ;  all  mines  of  other  metals  upon  lands  belonging  to  foreigners; 
all  mines  of  other  metals  upon  lands  owned  by  a  citizen  of  any  of  the 
United  States,  the  ore  of  which,  upon  an  average,  shall  contain  less 
than  two  equal  third  parts  in  value,  of  copper,  tin,  iron  and  lead,  or 
any  of  those  metals.  It  is  further  provided,  that  all  mines,  of  what- 
ever description  other  than  mines-of  gold  and  silver,  upon  lands  owned 
by  a  citizen  of  the  United  States,  the  ore  of  which,  upon  an  average, 
shall  contain  two  equal  third  parts  or  more,  in  value,  of  copper,  tin, 
iron  and  lead,  or  any  of  those  metals,  shall  belong  to  the  owner  of  such 
land.  Every  person  making  a  discovery  of  any  mine  of  gold  or  silver 
within  the  state,  and  the  executors,  administrators  or  assigns  of  such 
person  are  exempted  from  paying  to  the  people  of  the  state  any  part 
of  the  ore,  produce  or  profit  of  such  mine  for  the  term  of  twenty-one 
years,  to  be  computed  from  the  time  of  giving  notice  of  such  discovery. 
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Every  person  discovering  a  mine  of  gold  or  silver  within  the  state, 
before  lie  can  work  the  same,  must  give  notice  of  it  in  writing,  to  the 
secretary  of  state,  describing  particularly  the  nature  and  situation 
of  the  mine.  Such  notice  is  to  be  registered  in  a  book,  to  be  kept  by 
the  secretary  for  that  purpose.  After  the  expiration  of  the  term  above 
specified,  the  discoverer  of  the  mine,  or  his  representatives,  are  to  be 
preferred  in  any  contract,  for  the  working  of  such  mine,  made  with  the 
legislature,  or  imder  its  authority.    See  1  R.  S.  of  N.  Y.  p.  281. 

In  Pennsylvania,  the  fifth  part  of  aU  gold  and  silver  ore  is  reserved 
for  the  use  of  the  state,  to  be  delivered  at  the  mine  clear  of  aU  charges. 
Dunlop's  Laws  of  Penn.  p.  182. 

In  the  case  of  the  Stxxte  of  Georgia  v.  Canatoo^  (National  Intelligencer, 
Oct.  24th,  1843,)  it  was  held  that  the  right  and  title  to  land  included  a 
right  to  all  the  mines  and  minerals  therein,  unless  they  were  separated 
from  the  land  by  positive  grant  or  exception ;  and  that  if  the  state 
made  a  grant  of  public  lands  to  an  individual  without  any  exception  of 
mines  and  minerals,  the  mines  and  minerals  would  pass  to  the  grantee 
as  part  and  parcel  of  the  land ;  and  that  the  Cherokee  Indians  had  a 
right  to  dig  and  take  away  gold  and  silver  from  the  lands  in  their  re- 
serves, or  lands  not  ceded  to  the  state,  and  were  not  amenable  in 
trespass  for  so  doing,  inasmuch  as  they  had  as  good  a  right  to  the  use 
of  the  mines  and  minerals  as  to  the  use  of  the  land  and  its  products  in 
any  other  respect ;  that  they  were  lawful  occupants  not  chargeable  with 
waste,  for  the  right  of  the  state  was  a  right  of  pre-emption  only,  and 
never  considered  otherwise  by  the  government  of  Great  Britain,  when 
it  claimed  and  exercised  dominion  over  this  country,  nor  by  our  own 
government  which  succeeded  to  the  British  powers. 

5.  Obligation  of  Tenant  to  Eepair. 

Under  a  covenant  to  repair^  it  has  been  determined  that  the  lessee  is 
bound  to  rebuild  a  house  destroyed  by  fire,  and  where,  after  the  expi- 
ration of  a  written  lease,  containing  a  covenant  to  repair,  the  tenant 
verbally  agreed  to  hold  over,  paying  an  increased  rent,  and  nothing 
more  passed  between  the  parties  as  to  the  terms  of  the  new  tenancy ;  it 
was  holden  that  the  tenant  must  be  presumed  to  hold  under  the  cove- 
nants of  the  former  lease  as  far  as  they  were  applicable  to  his  new 
situation,  and  accordingly,  the  premises  being  burnt  down  by  fire,  that 
he  was  bound  to  rebuild. 

At  common  law,  tenants  (lessees)  for  life  were  not  answerable  for 
damages  done  by  fire^  whether  it  arose  from  accident  or  negligence. 
When  the  statute  of  Gloucester  rendered  tenants  for  life  answerable  for 


waste,  without  any  exception,  it  rendered  them  responsible  for  all 
damages  done  by  fire.  But  now,  by  the  statute  6  Ann.  o.  31,  s.  6,  it  is 
enacted,  "that  no  action,  suit,  or  process  whatsoever,  shall  be  had^ 
maintained,  or  prosecuted  against  any  person  in  whose  house  or  cham* 
ber  any  fire  shall  accidently  begin^  or  any  recompence  be  made  by 
such  person  for  any  damage  suffered  or  occasioned  thereby ;  any  law, 
usage  or  custom  to  the  contrary  notwithstanding."  By  the  7th  section 
of  this  statute  it  is  provided,  that  nothing  in  this  act  shall  defeat  any 
contract  or  agreement  made  between  landlord  and  tenant. 

In  consequence  of  this  last  clause  it  has  been  determined  that  where 
a  tenant  for  life  under  a  settlement  covenanted  to  keep  a  house  in  good 
and  sufficient  repair,  and  the  house  was  burnt  down  by  accident,  he 
was  bound  to  rebuild  it.     Chesterfield  v.  BoUoUy  2  Com.  B.  626. 

It  is  now  become  usual,  where  the  intention  of  the  parties  is  that  the 
tenant  shall  not  be  liable  to  rebuild  in  case  of  accidental  fire,  to  except 
it  in  the  covenant  to  repair.    BuUodc  v.  JDommittj  6  Term  Eep.  651. 

The  statute  of  Anne  here  referred  to,  seems  to  have  been  substan- 
tially adopted  in  New  Jersey,  as  foDows :  "No  action,  suit  or  process 
whatsoever,  shall  be  had,  maintained  or  prosecuted  against  any  person 
in  whose  house  or  chamber  any  fire  shall  accidentally  begin,  or  any 
recompense  be  made  by  such  person  for  any  damage  suffered  or  occa- 
sioned thereby ;  provided  that  nothing  in  this  section  shall  extend  to 
defeat  or  ma^e  void  any  contract  or  agreement  made  or  to  be  made, 
between  landlord  and  tenant."  Rev.  St.  of  New  Jersey,  Ch.  15, 
p.  124. 


CHAPTER  IX. 

Chapter  IX.  treats  of  the  cases  in  which,  and  the  persons  against 
whom,  a  court  of  equity  interposes  to  restrain  the  commission  of  waste. 

1.  Action  of  Waste. 

2.  Wbit  of  Estrepement. 

3.  Proceedings  in  Equity  to  Stay  Waste. 

4.  Penalty  for  Waste  in  the  United  States. 

5.  Who  may  be  Injured  by  Waste. 

6.  Mortgagor  Restrained  from  Committing. 

7.  Mortgagee  Restrained. 

8.  Trustees  to  Preserve  Contingent  Remainders. 

9.  Infant  en  ventre  sa  mere. 
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10.  REarRAiNiNG  Waste  by  Tenant  in  Common. 

11.  Tenant  in  Tail  after  possibility  of  Issue  Extinct. 

12.  Injunction  to  Restrain  Trespass. 

13.  Obstructing  Flow  of  Water, 

14.  Injunction  against  Tenant  from  year  to  year, 

1.  Action  of  Waste. 

The  proceedings  at  common  law  in  waste,  were  originally  by  pro- 
hibition out  of  chancery,  which  was  the  foundation  of  the  suit ;  it  was 
directed  to  the  sheriflF,  and  if  not  obeyed,  and  an  alms  and  j^ZwnJw  pro- 
duced  no  effect,  a  writ  of  attachment  was  issued  out  of  chancery, 
returnable  in  a  court  of  common  law,  which  was  the  original  tunt  of 
the  court. 

At  common  law  a  prohibition  from  the  court  of  cbanceiy,  which  was 
considered  as  the  foundation  of  a  suit  to  restrain  or  punish  the  com- 
mission of  waste,  lay  only  against  tenant  in  dower,  tenant  by  the 
curtesy,  and  guardian  in  chivalry ;  but  it  was  extended  by  the  statute 
of  Gloucester,  6  Ed.  1,  c.  5,  and  other  statutes,  to  tenants  for  life,  and 
tenants  for  a  term  of  years.     22  Vin.  Ab.  Waste,  S. 

Lord  Chief  Justice  Eyre,  in  the  case  of  Jefferson  v.  Bishop  ofDurhamy 
1  Bos.  &  Pull.  120,  learnedly  expounded  the  statute  of  the  common  law 
with  regard  to  waste,  as  follows :  "  At  common  law,  the  proceedings 
in  waste  was  by  writ  of  prohibition  from  the  court  of  chancery,  which 
was  considered  as  the  foundation  of  a  suit  between  the  party  suffering 
by  the  waste,  and  the  party  committing  it.  If  that  writ  was  obeyed, 
the  ends  of  justice  were  answered.  But  if  that  was  not  obeyed,  and 
an  alias  and  pluries  produced  no  effect,  then  came  the  original  writ  of 
attachment  out  of  chancery,  returnable  in  a  court  of  common  law, 
which  was  considered  as  the  original  writ  of  the  court.  The  form  of 
that  writ  shows  the  nature  of  it  It  was  the  same  original  writ  of 
attachment  which  was,  and  is  the  foundation  of  all  proceedings  in  pro- 
hibition, and  of  many  other  proceedings  in  this  court,  at  this  day,  &c. 
That  writ  being  returnable  in  a  court  of  common  law,  and  most  usually 
in  the  court  of  common  pleas,  on  the  defendant  appearing,  the  plaintiff 
counted  against  him ;  he  pleaded ;  the  question  was  tried  \  and  if  the 
defendant  was  found  guilty  the  plaintiff  recovered  single  damages  for 
the  waste  committed.  Thus  the  matter  stood  at  common  law.  It  has 
been  said  (and  truly  so,  I  think,  so  far  as  can  be  collected  from  the  text 
writers,)  that,  at  the  conmion  law,  this  proceeding  lay  only  against 
tenant  in  dower,  tenant  by  the  curtesy,  and  guardian  in  chivalry.  It 
was  extended  by  different  statutes  (Stat*  of  Marlbridge,  ch.  25  ;  and  of 
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Gloucester,  ck  6,)  to  farmers,  tenants  for  life,  and  tenimts  for  years, 
and  I  believe,  to  guardians  in  socage.  That  which  these  statutes  gave 
by  way  of  remedy,  was  not  so  properly  the  introduction  of  the  new 
law,  as  the  extension  of  an  old  one  to  a  new  description  of  persons. 
The  course  of  proceeding  remained  the  same  as  before  these  statutes 
were  made.  The  first  act  which  introduced  anything  substantially 
new,  was  that  (Stat,  of  Gloucester,  ch.  18,)  which  gave  a  writ  of  waste 
or  estrepement,  pending  in  the  suit  It  follows,  of  course,  that  this 
was  a  judicial  writ,  and  was  to  issue  out  of  the  courts  of  common  law. 
But  except  for  the  purpose  of  staying  proceedings  pending  a  suit,  there 
is  no  intimation,  in  any  of  our  text  writers,  that  any  prohibition  could 
issue  from  those  courts.  By  the  statute  of  Westminster  2d,  the  writ 
of  prohibition  is  taken  away,  and  the  writ  of  summons  is  substituted  in 
its  place ;  and  although  it  is  said  by  Lord  Coke,  when  treating  of  pro- 
hibition at  common  law  that  it  '  may  be  used  at  this  day,'  those  words, 
if  true  at  all,  can  only  apply  to  that  very  ineffectual  writ  directed  to 
the  sheriff,  empowering  him  to  take  the  posse  eomitatus^  to  prevent  the 
commission  of  waste  intended  to  be  done.  The  writ  directed  to  the 
party,  was  certainly  taken  away  by  the  statute.  At  least,  as  far  as  my 
researches  go,  no  such  writ  has  issued,  even  from  chancery,  in  the 
common  cases  of  waste  by  tenants  in  dower,  tenants  by  the  curtesy, 
and  guardians  in  chivalry,  tenants  for  life,  &c.,  since  it  was  taken  away 
by  the  statute  of  Westminster  2d.  Thus  the  common  law  remedy 
stood,  with  the  alteration  above  mentioned,  and  with  the  judicial  writ 
of  estrepement  iTxirodxic&d  pendente  lite.^^ 

Blackstone's  account  of  the  action  of  waste  at  common  law,  and  as 
awarded  by  statute,  is  as  follows : — "  A  writ  of  waste  is  an  action  partly 
foimded  upon  the  common  law,  and  partly  upon  the  statute  of  Glouces- 
ter ;  and  may  be  brought  by  him  who  hath  the  immediate  estate  of 
inheritance  in  reversion  or  remainder,  against  the  tenant  for  life,  tenant 
in  dower,  tenant  by  curtesy,  or  tenant  for  years.  This  action  is  also 
maintainable  in  pursuance  of  statute  Westm.  2,  by  one  tenant  in 
common  of  the  inheritance  against  another  who  makes  waste  in  the 
estate  holden  in  common.  The  equity  of  which  statute  extends  to  joint 
tenants,  but  not  to  co-parceners ;  because  by  the  old  law,  co-parceners 
might  make  partition  whenever  either  of  them  thought  proper,  and 
thereby  prevent  future  waste,  but  tenants  in  common  and  joint  tenants 
could  not ;  and  therefore  the  statute  gave  them  this  remedy,  compel- 
ling the  defendant  either  to  make  partition  and  take  the  place  wasted 
to  his  own  share,  or  to  give  security  not  to  commit  any  further  waste. 
But  these  tenants  in  common  and  joint  tenants  are  not  liable  to  the 
penalties  of  the  statute  of  Gloucester,  which  extends  only  to  such  as 


Ixxxiv  INTRODUCTION. 

have  life  estates  and  do  waste  to  the  prejudice  of  the  inheritance.  The 
waste,  however,  mnst  be  something  considerable,  for  if  it  amount  only 
to  twelve  pence,  or  some  such  petty  sum,  the  plaintiff  shall  not  recover 
in  an  action  of  waste :  nam  de  minimis  curat  lex.  This  action  of  waste 
is  a  mixed  action ;  partly  real,  so  fej  as  it  recovers  land ;  and  partly 
personal,  so  fiu:  as  it  recovers  damages.  For  it  is  brought  for 
both  those  purposes ;  and  if  the  waste  be  proved,  the  plaintiflF  shall 
recover  the  thing  or  place  wasted,  and  also  treble  damages  by 
the  statute  of  Gloucester.  The  writ  of  waste  calls  upon  the  tenant 
to  appear  and  show  cause  why  he  hath  committed  waste  and  destruc- 
tion in  the  placed  named,  ad  eochceredationem^  to  the  disinherison  of 
the  plaintiff.  And  if  the  defendant  makes  default  or  does  not  ap- 
pear at  the  day  assigned  him,  then  the  sheriff  is  to  take  with  him  a 
jury  of  twelve  men,  and  go  in  person  to  the  place  alleged  to  be  wasted, 
and  there  inquire  of  the  waste  done,  and  the  damages ;  and  make  a 
return  or  report  of  the  same  to  the  court,  upon  which  report  the  judg- 
ment is  founded.  For  the  law  will  not  suffer  so  heavy  a  judgment,  as 
the  forfeiture  and  treble  damages,  to  be  passed  upon  a  mere  default^ 
without  full  assurance  that  the  fact  is  according  as  it  is  stated  in  the 
writ  But  if  the  defendant  appears  to  the  writ,  and  afterwards  suffers 
judgment  to  go  against  him  by  defeult  or  upon  a  nihil  didt  (when  he 
makes  no  answer  or  puts  in  no  plea  in  defence)  this  amounts  to  a  confes  ♦ 
sion  of  the  waste ;  since  having  once  appeared,  he  cannot  now  pretend 
ignorance  of  the  charge.  Now,  therefore,  the  sheriff  shall  not  go  to  the 
place  to  inquire  of  the  fact,  whether  any  waste  has  or  has  not  been 
committed ;  for  this  is  already  ascertained  by  the  silent  confession  of 
the  defendant ;  but  he  shall  only,  as  in  defaults  upon  other  actions, 
make  inquiry  of  the  guantum  of  damages.  The  defendant  on  the  trial 
may  give  in  evidence  anything  that  proves  there  was  no  waste  com- 
mitted, as  that  the  destruction  happened  by  lightning,  tempest,  the 
king's  enemies  or  other  inevitable  accident.  But  it  is  no  defence  to 
say  that  a  stranger  did  the  waste,  for  against  him  the  plaintiff  hath  no 
remedy  :  though  the  defendant  is  entitled  to  sue  such  stranger  in  an 
action  of  trespass,  vi  ei  armisj  and  shall  recover  the  damages  he  has  suf- 
fered in  consequence  of  such  unlawful  act.  When  the  waste  and 
damages  are  thus  ascertained,  either  by  confession,  verdict  or  inquiry  of 
the  sheriff,  judgment  is  given  in  pursuance  of  the  statute  of  Gloucester, 
c  5,  that  the  plaintiff  shall  recover  the  place  wasted,  for  which  he  has 
immediately  a  writ  of  seisin,  provided  the  particular  estate  be  still  sub- 
sisting, (for,  if  it  be  expired,  there  can  be  no  forfeiture  of  the  land)  and 
also,  that  the  plaintiff  shall  recover  treble  the  damages  assessed  by  the 
jury,  which  he  must  obtain  in  the  same  manner  as  all  other  damages 
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in  actions  personal  and  mixed,  are  obtained,  whether  the  particalar 
estate  be  expired  or  is  still  in  being."    3  Blk.  Com.  227,  228,  229. 

Formerly  in  the  state  of  New  York,  in  addition  to  the  remedy  by 
action  on  the  case  which  might  be  sustained  in  all  cases,  and  in  which 
the  party  injured  would  recover  damages  to  the  extent  of  the  injury 
Bustoined,  the  Bevised  Statutes  provided  that  if  any  guardian,  or  any 
tenant  by  the  curtesy,  tenant  in  dower,  or  for  term  of  life  or  years,  or 
the  assigns  of  any  such  tenant,  should  commit  waste,  during  their  sev- 
eral  estates  or  terms,  of  the  houses,  gardens,  lands  or  orchards,  or  of 
any  other  thing  belonging  to  the  tenements  so  held,  without  a  special 
and  lawful  license  in  writing,  so  to  do,  they  should  respectively  be  sub- 
ject to  an  action  of  waste.  8  R.  S.  334,  sec.  1.  And  in  case  any  such 
tenant  should  let  or  grant  his  estate,  and  still  retain  possession  of  the 
same,  and  commit  waste,  the  party  entitled  to  the  reversion  of  the  tene- 
ments, might  maintain  hia  action  of  waste  against  such  tenant.  2  R 
S.  334,  sec.  2.  And  if  one  joint  tenant  or  tenants  in  common,  should 
commit  waste  of  the  estate  held  in  joint  tenancy,  or  in  common,  he  sub- 
jected himself  to  an  action  of  waste  at  the  suit  of  the  co-tenant,  or  ten- 
ants. 2  R  S.  334,  sec.  3.  But  in  such  case,  if  the  plaintiff  recovered 
judgment  therein,  he  was  entitled  at  his  election,  either  to  take  judg- 
ment for  treble  the  damages  found  by  the  jury,  or  to  have  partition 
made  of  the  premises,  so  held  in  common  or  joint  tenancy,  2  B.  S. 
-835,  sec.  IL  So  the  Revised  Statutes  provide  that  whenever  any  lands 
or  tenements  shall  be  sold  by  virtue  of  an  execution  issued  upon  any 
judgment  or  decree,  the  person  to  whom  a  conveyance  may  be  exe- 
cuted by  the  sheriff  pursuant  to  such  sale,  may  maintain  an  action  of 
waste  against  any  person  who  may  have  been  in  possession  of  the 
premises  so  conveyed,  after  the  sale  thereof,  for  any  waste  committed 
on  such  premises  after  such  sale.  2  R.  S.  336,  sec.  20.  But  no  person 
lawfully  entitled  to  the  possession  of  any  premises  so  sold,  shall  be  lia- 
ble to  any  such  action,  for  doing  either  of  the  acts  authorized  in  the 
next  section,  which  provides  that  any  person,  entitled  to  the  possession 
of  lands  or  tenements,  sold  under  execution,  may,  until  the  expiration 
of  fifteen  months  from  the  time  of  such  sale,  use  and  enjoy  the  same, 
as  follows,  without  being  guilty  of  waste. — ^1.  He  may  in  all  cases  use 
and  enjoy  the  premises  sold,  in  like  manner,  and  for  the  like  purposes, 
in  and  for  which  they  were  used  and  applied,  prior  to  such  sale,  doing 
no  permanent  injury  to  the  freehold.  2.  If  the  premises  sold  were 
buildings  or  any  other  erections,  he  may  make  necessary  repairs  thereto, 
but  he  shall  make  no  alterations  in  the  form  or  structure  thereof.  3.  If 
the  premises  sold  were  land,  he  may  use  and  improve  the  same,  in  the 
the  ordinary  course  of  husbandry,  but  he  shall  not  be  entitled  to  any 
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crops  growing  thereon,  at  the  expiration  of  the  fifteen  months.  4.  He 
may  apply  any  wood  or  timber  on  such  land  to  the  necessary  repara- 
tion of  any  fences,  buildings  or  erections  which  may  have  been  thereon 
at  the  time  of  the  sale.  5.  If  the  land  sold  is  actually  occupied  by  such 
person,  he  may  take  nece^ary  firewood  therefi'om,  for  the  use  of  his 
family.  2  E.  S.  836,  sees.  21,  22.  See  also  Graham's  Pr.  2  ed.  p. 
72, 73. 

By  the  New  York  Code,  the  action  of  waste  is  abolished.  But  any 
proceeding  heretofore  commenced,  or  judgment  rendered,  or  right  ac- 
quired is  not  to  be  affected  thereby.  Wrongs  heretofore  remediable 
by  action  of  waste,  are  subjects  of  action  as  other  wrongs,  in  which  ac- 
tion there  may  be  judgment  for-  damages,  forfeiture  of  the  estate  of  the 
party  offending,  and  eviction  irom  the  premises.  (Code,  sec.  450.)  The 
provisions  of  the  Eevised  Statutes,  relating  to  the  action  of  waste,  apply 
to  an  action  brought  for  waste  under  the  Code,  so  far  as  the  same  can 
be  applied,  without  regard  to  the  form  of  the  action.    lb.  sec.  451. 

2.  Weit  op  Estkkpement. 

The  common  law  had  also  another  remedy  for  the  injury  of  waste, 
of  a  preventive  nature,  in  the  writ  of  estrepement. 

Blackstone  (3  Com.  225,  et  seq,)  gives  the  following  account  of  this 
process :  "  Estrepement  is  an  old  French  word,  signifying  the  same  as 
waste  or  extirpation ;  and  the  writ  of  estrepement  lay  at  the  common 
law  after  judgment  obtained  in  any  action  real  and  before  possession 
was  delivered  by  the  sheriff,  and  to  stop  any  waste  which  the  van- 
quished party  might  be  tempted  to  commit  in  lands  which  were  deter- 
mined to  be  no  longer  his.  But  as  in  some  cases  the  demandant  may 
be  justly  apprehensive  that  the  tenant  may  make  waste  or  estrepement 
pending  the  suit,  well  knowing  the  weakness  of  his  title,  therefore  the 
statute  of  Gloucester  gave  another  writ  of  estrepement  pendente  placiU), 
commanding  the  sheriff  firmly  to  inhibit  the  tenant  nefaciat  vastum  vel 
estrepeinentum  pendente  placito  dido  indiscusso.  And  by  virtue  of  either 
of  these  writs  the  sheriff  may  resist  them  that  do  or  offer  to  do  waste ; 
and  if  otherwise,  he  cannot  prevent  them,  he  may  lawfully  imprison 
the  wasters,  or  make  a  warrant  to  others  to  imprison  them ;  or  if  neces- 
sity require,  he  may  take  the  posse  comitatits  to  his  assistance.  So  odious 
in  the  sight  of  the  law  is  waste  and  destruction.  In  suing  out  these 
two  writs  this  difference  was  formerly  observed :  that  in  actions  merely 
possessory  where  no  damages  are  recovered,  a  writ  of  estrepement  might 
be  had  at  any  iim.^  pendente  lite,  nay,  even  at  the  time  of  suing  out  the 
original  writ  or  first  process ;  but  in  an  action  where  damages  were  re- 
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covered,  the  demandant  could  only  have  a  writ  otestrepementifhe  was 
apprehensive  of  waste  after  verdict  had,  for  with  regard  to  waste  done 
before  the  verdict  was  given,  it  was  presumed  the  jury  would  consider 
that  in  assessing  the  quantum  of  damages.  But  now  it  seems  to  be 
held,  by  an  equitable  construction  of  the  statute  of  Gloucester,  and  in 
advancement  of  the  remedy  that  a  writ  of  estrqpement  to  prevent  waste 
may  be  had  in  every  stage,  as  well  of  such  actions  wherein  damages 
are  recovered  as  of  those  wherein  only  possession  is  had  of  the  lands, 
for  peradventure  saith  the  law,  the  tenant  may  not  be  of  ability  to 
satisfy  the  demandant  his  full  damages.  And  therefore,  now,  in  an 
action  of  waste  itself,  to  recover  the  place  wasted  and  also  damages,  a 
writ  of  estrepement  will  lie  as  well  before  as  after  judgment.  For  the 
plaintiff  cannot  recover  damages  for  more  waste  than  is  contained  in 
}na  original  complaint ;  neither  is  he  at  liberty  to  assign  or  give  in 
evidence  any  waste  made  aft»r  the  suing  out  of  the  writ ;  it  is  therefore 
reasonable  that  he  should  have  this  writ  of  preventive  justice  since  he 
is  in  his  present  suit  debarred  of  any  further  remediaL  If  a  writ  of 
estrepement  forbidding  waste  be  directed  and  delivered  to  the  tenant 
himself,  as  it  may  be,  and  he  aftierwards  proceeds  to  commit  waste,  an 
action  may  be  carried  on  upon  the  foundation  of  this  writ ;  wherein  the 
only  plea  of  the  defendant  can  be  non  fecit  vastum  contra  prohibitionem  ; 
and  if,  upon  verdict,  it  be  foimd  that  he  did,  the  plaintiff  may  recover 
costs  and  damages,  or  the  party  may  proceed  to  punish  the  defendant 
for  the  contempt ;  for  if  after  the  writ  directed  and  delivered  to  the 
tenant  or  his  servants,  they  proceed  to  commit  waste,  the  court  will 
imprison  them  for  the  contempt  of  the  writ.  But  not  so  if  it  be  directed 
to  the  sheriff,  for  then  it  is  incumbent  upon  him  to  prevent  the  estrepe- 
ment absolutely,  even  by  raising  the  posse  oomitatus,  if  it  can  be  done 
no  other  way." 

In  Pennsylvania,  the  ancient  writ  of  estrepement  to  prevent  the  com- 
mission of  waste  is  in  use.  This  writ  does  not  issue  of  course,  but  must 
be  grounded  on  an  affidavit  of  actual  waste  done  or  permitted.  Dickr 
enson  v.  Nicholson^  2  Yeates,  281.  The  statute  of  Gloucester,  6,  ed.  ], 
c  13,  was  adopted  in  Pennsylvania.  The  act  of  1808  merely  facilitates 
the  suing  out  of  the  writ  authori25ed  by  the  statute.  Brown  v.  OBrien^ 
4  Penn.  Law  Jour.  454,  Hays,  P.  J.  By  the  act  of  the  27th  March, 
1883,  No.  60,  sec.  3,  quarrying  and  mining  are  waste ;  but  estrepement 
to  prevent  working  in  mines  or  quarries  opened  before  an  ejectment 
brought  for  the  land,  cannot  be  issued  until  the  term  next  succeeding 
that  to  which  the  writ  of  estrepement  is  returnable,  unless  the  plaintiff 
file  an  affidavit  of  title  with  a  certificate  of  his  attorney.  Ih,  A  tenant 
from  year  to  year  is  bound  by  law  to  treat  a  farm  in  a  husband-like 
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manner,  according  to  the  custom  of  the  country,  and  when  he  does  not^ 
a  court  of  common  pleas  in  Pennsylvania  will  restrain  him  by  writ  oi 
estrepement  under  the  act  29th  March,  1822.  from  doing  any  injury  to 
the  premises  by  acts  contrary  thereto,  and  where  the  lease  has  expired 
by  its  own  Umitation,  such  writ  of  estrepement  may  issue  without  a 
previous  notice  to  quit.  Jones  v.  Whitehead^  2  Am.  Law  Jour.  6.  As 
between  landlord  and  tenant,  manure  on  a  farm  is  attached  to  the  free- 
hold and  forms  part  of  the  real  estate ;  and  a  tenant  who  has  leased 
property  used  for  farming  purposes  has  no  right  to  remove  from  the 
premises  the  manure  which  has  accumulated  in  the  barn-yard  on  the 
farm,  and  he  may  be  restrained  from  so  doing  by  writ  of  estrepement 
under  the  act  of  29th  of  March,  1822.  Barrington  v.  Justice^  4  Penn* 
Law  Jour.  289. 

3.  Proceedings  in  Equity  to  stay  Waste. 

This  method  of  obtaining  preventive  redress  has  now,  as  well  as  the 
action  of  waste,  fellen  entirely  into  disuse,  and  given  way  to  a  more 
easy,  expeditious,  and  complete  mode  of-  proceeding  by  bill  in  equity, 
to  stay  waste,  either  threatened  or  which  the  party  is  in  the  act  of  com- 
mitting, and  for  an  account  of  such  waste  as  may  have  been  already 
done.  This  course  of  proceeding,  while  it  is  open  to  many  persons 
who  could  not  take  advantage  of  these  legal  remedies,  at  once  unites 
the  advantages  of  both,  by  restraining,  in  the  most  expeditious  manner, 
the  commission  of  future  waste,  and  enforcing,  by  means  of  a  decree 
for  an  account,  a  compensation  for  past.  An  injunction  may  be  grant- 
ed to  restrain  permissive  as  well  as  voluntary  waste. 

The  modem  remedies  of  an  injimction  biQ  to  stop  the  commission 
of  waste,  when  the  injury  would  be  irreparable,  or  a  special  action  on 
the  case  in  the  nature  of  waste,  to  recover  damages,  are  much  better 
than  the  dilatory  and  formidable  proceedings  of  the  ancient  law. 

For  ^the  purpose  of  showing  the  beneficial  nature  of  the  remedial 
interference  of  courts  of  equity  in  cases  of  waste,  Mr.  Story  (2  Eq. 
Juris,  sec.  913,  et  seq.)  gives  the  following  examples : — "  Where  there 
is  a  tenant  for  life,  remainder  for  life,  remainder  in  fee,  the  tenant  for 
life  will  be  restrained  by  injunction  from  committing  w^te,  although 
if  he  did  commit  waste,  no  action  of  waste  could  lie  against  him  by 
the  remainderman  for  life,  for  he  has  not  the  inheritance ;  or  by  the 
remainderman  in  fee,  by  reason  of  the  interposed  remainder  for  life. 
So  a  ground  landlord  may  have  an  injunction  to  stay  waste  against  an 
under  lessee.  So,  an  injunction  may  be  obtained  against  a  tenant  from 
year  to  year,  after  a  notice  to  quit,  to  restrain  him  from  removing  the 
crops,  manure,  &o.,  according  to  the  usual  course  of  husbandry.    So  it 
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may  be  obtained  against  a  leasee,  to  prevent  him  from  making  material 
alterations  in  a  dwelling  honse ;  as  by  changing  it  into  a  shop  or  ware- 
house.  Courts  of  equity  will  grant  an  injunction  in  cases  where  the 
aggrieved  party  has  equitable  rights  only ;  and,  indeed,  it  has  been  said 
that  these  courts  will  grant  it  more  strojigly,  where  there  is  a  trust 
estate.  Thus,  in  cases  of  mortgagee^  if  the  mortgagor  or  mortgagee 
in  possession  conmiits  waste,  or  threatens  to  commit  it,  an  injunction 
will  be  granted,  although  there  is  no'  remedy  at  law.  So,  where  there 
is  a  contingent  estate,  or  an  executor/  devise  over,  dependent  upon  a 
legal  estate,  courts  of  equity  will  not  ''permit  waste  to  be  done  to  the 
injury  of  such  estate ;  more  especially  not,  if  it  is  an  executory  devise 
of  a  trust  estate.  If  the  mortgagor  in  possession  should  fell  timber  on 
the  estate,  and  thereby  the  security  would  become  insufficient,  (but  not 
othen?i''ise)  a  court  of  equity  will  restrain  the  mortgagor  by  injunction. 
So,  if  there  be  a  tenant  for  life  without  impeachment  for  waste,  and  he 
should  pull  down  houses,  or  do  other  waste  wantonly  or  maliciously,  a 
court  of  equity  would  restrain  him,  for  it  is  said  a  court  of  equity 
ought  to  moderate  the  exercise  of  such  a  power,  and  pro  bono  publico^ 
restrain  extravagant,  humorous  waste.  Upon  this  ground,  tenants  for 
life  without  impeachment  for*  waste,  and  tenants  in  tail  after  possibility 
of  issue  extinct,  have'been  restrained  not  only  from  acts  of  waste  to 
the  destruction  of  the  estate,  but  also  from  cutting  down  trees  planted 
for  the  ornament  or  shelter  of  the  premises.  In  all  such  cases  the 
party  is  deemed  guilty  of  a  wanton  and  unconscientious  abuse  of  his 
rights,  ruinous  to  the  interests  of  other  parties.  Upon  similar  grounds, 
although  courts  of  equity  will  not  interfere  to  prevent  waste  in  cases 
by  tenants  in  common,  or  co-parceners  or  joint  tenants,  because  they 
have  a  right  to  enjoy  the  estate  as  they  please ;  yet  they  will  interfere 
in  special  cases,  as  where  the  party  committing  the  waste  is  insolvent, 
or  where  the  waste  is  destructive  of  the  estate,  and  not  within  the 
usual  legitimate  exercise  of  the  right  of  enjoyment  of  the  estate." 

"  The  inadequacy  of  the  remedy  at  common  law,"  continues  Mr. 
Story,  (2  Eq.  Juris,  sec.  917,  et  seq,)  "  as  well  to  prevent  waste  as  to 
give  redress  for  waste  already  committed,  is  so  questionable  that  there 
is  no  wonder  that  the  resort  to  the  courts  of  law  has,  in  a  great  measure, 
fallen  into  disuse.  The  action  of  waste  is  of  rare  occurrence  in  modem 
times,  an  action  on  the  case  for  waste  being  generally  substituted  in  its 
place  whenever  any  remedy  is  sought  at  law.  The  remedy  by  bUl  in 
equity  is  so  much  more  easy,  expeditious  and  complete,  that  it  is  almost 
invariably  resorted  to.  By  such  a  bill,  not  only  may  future  waste  be 
prevented,  but  an  account  may  be  decreed  and  compensation  given  for 
past  waste.  Besides,  an  action  on  the  case  will  not  lie  at  law  for  per- 
missive waste,  but  in  equity  an  injunction  wiU  be  granted  to  restrain 


XC  INTRODUCTION. 

pennissive  waste  as  well  as  voliintary  waste.  The  interference  of  oonrts 
of  equity  in  restraint  of  waste,  was  originally  confined  to  cases  founded 
in  priority  of  title,  and  for  the  plaintiff  to  state  a  case  in  which  the 
defendant  pretended  that  the  plaintiff  was  not  entitled  to  the  estate,  or 
in  which  the  defendant  was  asserted  to  claim  under  an  adverae  right, 
was  said  to  be  for  the  plaintiff  to  state  himself  out  of  court.  But  at 
present  the  courts  have,  by  insensible  degrees,  enlarged  the  jurisdiction 
to  reach  cases  of  adverse  claims  and  rights  not  founded  in  priority^  as 
for  instance,  to  cases  of  trespass,  attended  with  irreparable  mischief. 
The  jurisdiction,  then,  of  courts  of  equity  to  interpose  by  way  of 
injunction,  in  cases  of  waste,  may  be  referred  to  the  broadest  principles 
of  social  justice.  It  is  exerted  where  the  remedy  at  law  is  imperfect, 
or  is  wholly  denied ;  where  the  nature  of  the  injury  is  such  that  a  pre- 
ventive remedy  is  indispensable,  and  it  should  be  permanent ;  where 
matters  of  discovery  and  account  are  incidental  to  the  proper  relief; 
and  where  equitable  rights  and  equitable  injuries  call  for  redress  to 
prevent  a  malicious,  wanton  and  capricious  abuse  of  their  legal  rights 
and  authorities  by  persons  having  but  temporary  and  limited  interests 
in  the  subject-matter.  On  the  other  hand,  courts  of  equity  will  often 
interfere  in  cases  where  the  tenant  in  possession  is  impeachable  for 
waste,  and  direct  timber  to  be  felled  which  is  fit  to  be  cut,  and  in  dan- 
ger of  running  into  decay,  and  thus  will  secure  the  proceeds  for  the 
benefit  of  those  who  are  entitled  to  it" 

4.  Penalty  for  Waste  in  the  United  States. 

The  statute  of  Gloucester  directed  that  the  tenant  should  forfeit  the 
place  wasted  and  also  treble  damages. 

In  the  State  of  New  York,  the  statute  1  Eev.  Laws,  p.  62,  sees.  2, 
3  ;  2  ib.  sec.  7 ;  8  ib.  sec.  5 ;  4  ib.  sec.  6 ;  and  Eev.  Stat.  vol.  2,  p.  834, 
correspond  to  the  statute  of  Gloucester. 

In  Ohio,  a  tenant  in  dower,  for  voluntary  or  permissive  waste,  for- 
feits the  place  wasted,  but  the  statute  does  not  give  treble  damages. 
Tenant  by  the  curtesy  does  not  forfeit  2  Chase,  1816 ;  Walk.  Intro. 
326, 329. 

In  Massachusetts,  Maine,  and  Michigan,  the  penalty  is  forfeiture  with 
damages.  Mass.  Rev.  St.  630.  See  St.  1841,  187 ;  Mich.  Eev.  Stat. 
265 ;  Me.  ib.  393.  In  Maine,  the  statute  of  Gloucester  has  been  held 
not  to  be  in  force,  nor  does  the  action  of  waste  lie  against  a  dowress. 
Perhaps  for  actual  waste,  an  action  on  the  case  would  lie.  Tenant  by 
the  curtesy  is  liable  for  waste.  Smith  v.  Follanshe^  13  Maine,  273 ; 
Me.  Eev.  St.  567. 

In  Ehode  Island,  the  action  of  waste  is  still  in  use  for  the  recovery 
of  the  freehold  estate  wasted.    Loomis  v.  Wilbur^  5  Mass.  13. 
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In  Indiana,  (Ind.  Rev.  L.  210-11,)  a  widow  forfeits  the  place  wasted 
to  the  immediate  reversioner  or  remainderman.  But,  for  negltgervt 
waste,  she  is  merely  liable  in  damages.  A  statute  requires  her  to  keep 
the  estate  in  repair.  In  New  Hampshire  and  Vermont,  a  widow  is 
made  liable  to  an  action,  for  strip  or  waste  done  or  suffered.  In  Mary- 
land, at  the  suit  of  a  devisee  or  his  guardian.  1  Verm.  L.  159 ;  N.  H. 
L.  189 ;  Verm.  Bev.  St.  291 ;  Md.  L.  407. 

In  Illinois,  (Illin.  Rev.  L.  237,  625,)  she  forfeits  to  the  immediate 
reversioner,  having  a  freehold  or  inheritance,  where  she  wantonly  or 
designedly  commits  or  suffers  waste.  But  for  negligent  or  inadvertent 
waste,  the  claim  is  for  damages  only.  In  both  cases^  the  remedy  is  an 
action  of  waste.  If  she  marry  again,  the  husband  is  liable  with  her  for 
waste  done  by  her  before,  or  by  him  after  marriage. 

In  Connecticut,  until  a  recent  period  there  was  no  statute  against 
waste  by  a  tenant  for  years,  and,  it  is  said,  few  actions  of  waste  are 
brought.  A  tenant  for  life,  holding  by  act  of  party,  might  commit 
waste  or  authorize  another  to  do  it,  without  incurring  any  liability. 
But  by  a  late  act,  all  particular  tenants  for  life  or  for  years,  though 
holding  by  act  of  party,  are  forbidden  to  commit  waste,  with  a  saving 
of  vested  rights.  The  statutes  of  Marlbridge  and  of  Gloucester  are  not 
in  force ;  but  the  provisions  of  the  former  are  adopted  as  to  tenants  in 
dower  and  by  the  curtesy,  upon  the  ground  of  general  reasonableness. 
1  Swift,  89,  519 ;  Moore  v.  EUsworth,  3  Conn.  487 ;  Orocker  v.  Fox,  1 
Root,  323 ;  Base  v.  Hays,  ib.  244 ;  Conn.  St.,  June  6,  1840,  p.  28. 

In  Kentucky,  (2  Ky.  Rev.  L.  1580 ;  Robinson  v.  Miller,  2  B.  Monr. 
287,)  the  statute  of  Marlbridge  is  re-enacted — "  farmers  shall  not  make 
waste,  nor  sale,  nor  exile  of  house,  woods  and  men,"  &c.,  without 
licence.  For  such  waste,  they  shall  yield  fuU  damages,  and  be  pun- 
ished by  amercement  grievously.  But  a  subsequent  chapter  of  the 
Revised  Laws  provides  an  action  of  waste,  giving  forfeiture  and  treble 
damages,  according  to  the  statute  of  Gloucester.  It  has  been  held  that 
a  reversioner  cannot  recover  the  land  from  a  tenant  in  dower  for  waste, 
by  ejectment. 

5.  Who  may  be  Injured  bt  Waste. 

A  court  of  equity  in  considering  the  persons  for  and  against  whom  * 
it  interferes  to  restrain  waste,  has  never  professed  to  proceed  by  any 
analogy  to  the  action  at  law.  The  persons  who  may  be  injured  by 
waste,  are  such  as  have  some  interest  in  the  estate  wasted ;  for  if  a  man 
be  the  absolute  tenant  in  fee  simple  without  any  incumbrance  or  charge 
on  the  premises,  he  may  commit  whatever  waste  his  own  discretion 
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may  prompt  him  to,  without  being  impeachable  or  accountable  for  it 
to  any  one.  And  though  his  heir  is  sure  to  be  the  sufferer,  yet  nemo 
est  hoeres  viventis;  no  man  is  certain  of  succeeding  him,  as  well  on  ac- 
coimt  of  the  uncertainty  which  shall  die  first,  as  also  because  he  has  it 
in  his  power  to  constitute  what  heir  he  pleases,  according  to  the  civil 
law  notion  of  an  hosres  natm  and  an  Iioerea  foetus  ;  or  in  the  more  accu- 
rate phraseology  of  the  English  law,  he  may  alien  or  devise  his  estate 
to  whomsoever  he  thinks  proper,  and  by  such  ahenation  or  devise  may 
disinherit  his  heir-at-law.  Into  whose  hands  soever,  therefore,  the 
estate  wasted  comes  after  a  tenant  in  fee  simple,  though  the  waste  is 
undoubtedly. damnwwi,  it  is  damnum  absque  injuria,  8  Blk.  Com.  224. 
One  species  of  interest  which  is  injured  by  waste,  is  that  of  a  person 
who  has  a  right  of  common  in  the  place  wasted ;  especially  if  it  be 
common  of  estovers  or  a  right  of  cutting  and  carrying  away  wood  for 
house-bote,  plough-bote,  &c.  Here,  if  the  owner  of  the  wood  demo- 
lishes the  whole  wood,  and  thereby  destroys  all  possibility  of  taking 
estovers,  this  is  an  injury  to  the  commoner  amounting  to  no  less  than 
a  disseisin  of  his  common  of  estovers,  if  he  chooses  so  to  consider  it ;  for 
which  he  has  his  remedy  to  recovery,  possession  and  damages  if  he  has 
a  freehold  interest ;  but  if  he  has  only  a  chattel  interest,  then  he  can 
only  recover  damages  by  an  action  on  the  case  for  this  waste,  and 
destruction  of  the  woods  of  which  his  estovers  were  to  issue.  lb.  But 
the  most  usual  and  important  interest  that  is  hurt  by  this  commission 
of  waste  is  that  of  him  who  has  the  remainder  or  reversion  of  the  in- 
heritance, after  a  particular  estate  for  life  or  years  in  being.  Here,  if 
the  particular  tenant  commits  or  suffers  any  waste,  it  is  a  manifest 
injury  to  him  that  has  the  inheritance,  as  it  tends  to  mangle  and  dis- 
member it  of  its  most  desirable  incidents  and  ornaments,  among  which 
timber  and  houses  may  justly  be  reckoned  the  principal.    lb. 

It  seems,  that  as  a  tenant  for  life  has  no  property  in  timber  oJr  under- 
wood till  his  estate  comes  into  possession,  he  cannot  have  an  account 
in  equity,  or  maintain  an  action  in  trover  at  law  for  what  he  has  been 
cut  wrongfully  by  a  preceding  tenant,  notwithstanding  his  own  estate 
being  without  impeachment  of  waste  would  have  entitled  him  to  cut 
such  timber  or  underwood,  and  put  the  produce  into  his  own  pocket. 
The  owner  of  the  first  estate  of  inheritance,  at  the  time  when  the  tim- 
ber was  cut,  is  the  party  entitled  to  redress  in  such  case.  Pigot  v. 
BiiBock,  1  Yes.  jun.  484 ;  Whitfield  v.  Bewit,  2  P.  Wms.  241.  But  a 
tenant  for  life  in  remainder,  though  he  cannot  establish  any  property 
in  timber  actually  severed  during  a  prior  estate,  may  bring  a  bill  to 
restrain  waste ;  and  he  may  sustain  such  a  suit,  although  he  has  not 
the  immediate  remainder,  and  notwithstanding  his  estate,  whenever  it 
comes  into  possession,  will  be  subject  to  impeachment  for  waste ;  for, 
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though  he  will  have  no  right  to  the  timber,  he  will  have  an  interest  in 
the  mast  and  shade  of  the  ttees.  So,  trustees  to  preserve  contingent 
remainder  may  maintain  a  suit  for  a  similar  injunction,  even  though 
the  contingent  remaindermen  have  not  come  into  esse.  Perrot  v.  Perrot, 
3  Atk.  Rep.  95 ;  Stansfidd  v.  Habergham,  10  Ves.  281 ;  Oarth  v.  Cotton,  8 
Atk.  754.  Courts  of  equity  say,  unauthorized  waste  shall  not  be  com- 
mitted with  impunity,  and  the  produce  of  the  tortious  act  shall  be  laid 
up  for  the  benefit  of  the  contingent  remainderman.  Marquis  of  Lans- 
downe  v.  Marchioness  Dowager  of  Lansdowne^  1  Mad.  140 ;  BisJwp  of 
Wincliester  v.  Knight,  1  P.  Wms.  407 ;  Anonymous,  1  Ves.  jun.  93 ; 
note  to  2  Blk.  Com.  284. 

A  mortgager  who  has  sold  his  equity  of  redemption  without  taking 
any  security  as  indemnity  against  his  bond,  cannot  have  an  injunction 
to  stay  waste  against  his  vendee,  on  the  ground  that  he  will  be  answer- 
able for  what  the  land  may  fail  to  the  mortgagee.  Brumley  v.  Devoe,  1 
Johns.  Ch.  Rep.  501. 

6.  Mortgagor  Restrained  from  Committing. 

Where  a  mortgagor  in  possession  is  committing  waste,  a  court  of  equity 
will  restrain  him,  for  as  the  wJiole  estate  is  the  security  for  the  money 
advanced,  the  mortgagor  ought  not  to  be  suffered  to  diminish  it.  In 
one  case,  indeed,  Lord  Thurlow  seemed  to  doubt  this  doctrine,  as  think- 
ing it  the  fault  of  the  mortgagee,  in  permitting  the  mortgagor  to 
continue  in  possession.  It  is,  however,  settled  by  niunerous  decisions. 
The  mortgagor  may  exercise  the  rights  of  an  owner  while  in  possession, 
provided  he  does  nothing  to  impair  the  security;  and  a  court  of  chan- 
cery will  always,  on  the  application  of  the  mortgagee,  and  with  that 
object  in  view,  stay  the  commission  of  waste  by  the  process  of  injunc- 
tion. 4  Kent,  161,  citing  Brady  v.  Waldron,  2  Johns.  Ch.  Rep.  148. 
An  action  at  law  by  the  mortgagee  wiU  not,  however,  lie  for  the  com- 
mission of  waste,  because  he  has  only  a  contingent  interest.  Waste  is 
an  injury  done  to  the  inheritance,  and  the  action  of  waste  is  given  to 
him  who  has  the  inheritance  in  expectancy  in  remainder  or  reversion ; 
but  it  is  expressly  laid  down  by  Blackstone,  (3  Blk.  Com.  225,)  that  he 
who  has  the  remainder  for  life  only  is  not  entitled  to  sue  for  waste 
since  his  interest  may  never,  perhaps,  come  into  possession,  and  then 
he  has  suffered  no  injury.  So  likewise  with  respect  to  the  mortgagee, 
especially  when  the  mortgage  is  not  forfeited,  his  interest  in  the  land 
is  contingent,  and  may  be  defeated  by  payment  of  the  money  secured 
by  the  mortgage.  Peterson  v.  Clark,  15  Johns.  Rep.  205.  But  actions 
of  trespass  quare  chusum /regit,  by  the  mortgagee,  for  the  commission 
of  waste,  by  destroying  timber  or  removing  fixtures,  have  been  sus- 


Xciv  INTROD0OTIOK. 

tained  against  the  mortgagor  in  possession  in  those  states  where  they 
have  no  separate  equity  courts  with  the  plenary  powers  of  a  court  of 
chancery,    4  Kent,  162.    If  A.  mortgage  lands  to  B.  in  fee,  the  legal 
estate  is  considered  to  be  in  B.  as  between  him  and  A.,  and  those 
claiming  under  A.    But  as  to  all  the  world  but  B.,  A.  is  considered  as 
seised  of  the  legal  estate,  and  so  may  convey  to  C.  subject,  however,  to 
the  mortgage.    For  this  reason  B.  may  maintain  trespass  against  A. 
and  those  claiming  under  him,  because  A.'s  possession  is  in  submission 
to  B.'s  title,  and  is,  in  fact,  the  possession  of  B.     In  NewJiall  v.  Wright^ 
8  Mass.  Kep.  138.    Parsons,  C.  J.,  delivering  the  opinion  of  the  court, 
says :  "  It  is  very  clear  that  when  a  man  seised  of  lands  in  fee  shall 
mortgage  them,  if  there  be  no  agreement  that  the  mortgagor  shall  re- 
tain the  possession,  the  mortgagee  may  enter  immediately — ^put  the 
mortgagor  out  of  possession,    and  receive  the  profits;  and  if  the 
mortgagor  reiEuses  to  quit  the  possession,  the  mortgagee  may  consider 
him  as  a  trespasser,  and  may  maintain  an  action  of  trespass  against 
him,  or  he  may  in  a  writ  of  entry  recover  against  him  as  a  disseisor." 
There  is  nothing  then  in  the  relation  of  mortgagor  and  mortgagee  in- 
consistent with  the  nature  of  an  action  of  trespass  by  the  latter  against 
the  former ;  and  surely  a  mortgagor  or  one  claiming  under  him  is  not 
less  liable  for  an  injury  to  the  mortgagee  by  cutting  down  and  carrying 
away  timber  and  wood  from  the  premises  than  he  would  be  by  merely 
withholding  the  possession  and  receiving  the  rents  and  profits  to  his 
own  use.     Stowell  v.  Pitc,  2  Greenl.  Kep.  886 ;  Union  Bank  v.  Emerson^ 
15  Mass.  Rep.  159.     The  case  of  Smith  v.  Goodvnn^  2  Greenl.  Rep. 
178,  was  an  action  of  trespass  by  the  assignee  of  a  mortgagee  against  a 
person  claiming  under  the  grantee  of  the  mortgagor  for  having  taken 
away  from  the  mortgaged  premises  a  dwelling-house  which  had  been 
erected  thereon  by  the  mortgagor  after  the  conveyance  in  inortgage ; 
and  which  the  defendant  had  purchased  of  such  grantee.    In  the  argu- 
ment two  questions  were  made :  1.  Whether  the  plaintiff  had  such 
possession  as  entitled  him  to  maintain  an  action  of  trespass ;  2.  Whether 
the  act  complained  of  was  itself  a  trespass.     "  As  to  the  first  question," 
say  the  court,  "  it  is  well  settled  that  as  between  mortgagor  and  mort- 
gagee, the  legal  estate  is  in  the  latter,  and  the  possession  of  the 
mortgagor  is  not  adverse  to  the  mortgagee,  but,  in  fact,  is  his  posses- 
sion.   On  this  principle,  the  possession  of  the  plaintiff  as  assignee  of  the 
mortgagee  was  sufficient  to  entitle  him  to  maintain  the  action  against 
the  defendant,  provided  the  act  done  by  him  was  inconsistent  with  the 
estate  of  the  mortgagor  or  his  grantee.    This  leads  us  to  the  second 
question.    The  dwelling-house  which  was  sold  to  the  defendant  and 
by  him  removed  was  a  part  of  the  freehold  which  belonged  to  the 
mortgagee  or  his  assignee.    It  was  a  fixture  attached  to  the  land,  and 
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in  legal  contemplation  inseparable  from  it,  though  built  by  the  mortga- 
gor after  the  execution  of  the  deed  of  mortgage.  The  case  of  Taylor  v. 
Toumsendj  8  Mass.  Eep.  411,  cited  by  the  defendant's  counsel  is  in  two 
respects  different  from  this.  That  was  an  action  by  the  mortgagor 
against  the  assignee  of  the  mortgagee ;  and  the  trespass  complained  of 
was  the  taking  down  and  removing  a  bam  and  shed  erected  by  him, 
and  which,  as  the  court  observed,  were  not  fixtures,  or  so  connected 
with  the  soil  that  they  could  not  be  removed  without  prejudice  to  it." 

In  ordinary  cases  the  mortgagor  is  not  bound  to  repair  and  keep 
the  estate  in  good  order.  This  would  be  a  very  extraordinary  and 
dangerous  interference  with  the  exercise  of  the  rights  of  a  mortgagor. 
Suppose  the  most  valuable  part  of  the  mortgaged  premises  should  con- 
sist of  buildings,  and  they  should  accidentally  be  destroyed  by  fire,  can 
the  mortgagor  be  compelled  immediately  to  rebuild  ?  Is  it  not  rather 
incumbent  on  the  mortgagee,  or  the  security  to  provide  for  such  a  case 
in  the  contract,  or  by  insurance  ?  It  would  bring  distress  and  ruin  on 
a  mortgagor  to  charge  him  with  burdens  and  duties  not  within  the 
contemplation  of  his  contract,  and  therefore,  not  within  his  provident 
foresight.  Campbell  v.  Macomb^  4  John.  Ch.  Eep.  584.  "  There  is  no 
instance,"  says  Kent,  (4  Kent's  C!om.  162,)  "  in  which  a  court  of  equity 
has  undertaken  to  correct  permissive  waste,  or  to  compel  the  mortgagor 
to  repair ;  though  cases  of  negligence  rapidly  impairing  the  security 
without  any  overt  act  whatever,  would  address  themselves  with  pecu- 
liar force  to  the  courts  of  equity  in  New  York  since  the  mortgagee  is 
now  deprived  by  statute  of  the  power  of  taking  the  estate  into  his  own 
management.  As  the  law  stands,  it  would  seem  that  the  mortgagee 
is  left  to  guard  his  pledge  against  such  contingencies  by  his  own  pro- 
vident foresight  and  vigilance  in  making  his  contract,  or  to  seek  for  aid 
in  the  enlarged  discretion  of  a  court  of  equity  which  would  interfere 
for  his  indemnity  in  special  cases  in  which  justice  manifestly  required 
it." 

Where  a  mortgagor  who  had  been  decreed  a  bankrupt,  and  all  whose 
interest  in  the  mortgaged  premises  had  become  vested  in  his  assignee 
in  bankruptcy,  was  proceeding  to  strip  the  mortgaged  premises  of  the 
timber,  which  constitutes  the  principal  value  thereof;  held,  that  the 
mortgagee  was  entitled  to  an  injunction  to  restrain  his  proceedings ; 
although,  by  the  terms  of  the  mortgage  the  mortgagor  was  authorized 
to  cut  the  timber  for  the  purpose  of  having  the  proceeds  applied  to  the 
payment  of  the  complainant's  debt.  Endgn  v.  Colbom,  11  Paige's 
Eep.  508. 
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7.  Mortgagee  Restrained. 

It  was  observed  by  Lord  Hardwicke,  in  the  case  of  Fanant  v.  Lovd, 
(3  Atk.  Rep.  723,)  that  a  morigagee  in  possession  will  be  restrained  from 
cutting  down  timber.  It  is  to  be  inferred,  however,  from  his  observa- 
tions, that  if  the  mortgagee  applied  the  money  arising  by  sale  of  the 
timber,  in  sinking  the  principal  and  interest  of  tJie  mortgage,  the  court 
would  not  grant  the  injunction.  A  mortgagee  in  possession  may  do 
no  act  to  prejudice  the  estate.  He  is  not  authorized  to  cut  down  tim- 
ber and  commit  waste  upon  the  premises,  even  if  the  proceeds  were 
applied  to  the  extinguishment  of  the  debt.  Youle  v.  JRichardSj  Saxton's 
Ch.  Rep.  534.  A  mortgagee  in  possession  is  bound  to  keep  the  estate 
in  such  repair  as  to  preserve  it ;  he  is  responsible  for  waste.  Bainbridge 
V.  Owen,  2  J.  J.  Marsh.  Rep.  465. 

8.  Trustees  to  Preserve  Contingent  Remainders. 

The  powers  and  duties  of  trustees  to  preserve  contingent  remainders 
were  admirably  explained  by  Lord  Hardwicke,  in  his  celebrated  judg- 
ment in  the  case  of  Garth  v.  Cotton^  (3  Atk.  Rep.  755,)  and  particularly 
as  applicable  to  their  right  to  interpose  for  the  prevention  of  waste, 
before  the  contingent  remainderman  comes  in  esse. 

Mr.  Story  (2  Eq.  Juris,  sec.  991  et  seq.)  treats  of  this  subject  with  his 
usual  ability.  He  says :  "  In  marriage  settlements  it  is,  that  we  prin- 
cipally find  limitations  made  to  trustees  to  preserve  contingent  remain- 
ders. Trusts  of  this  sort  arose  out  of  the  doctrine  in  Chudkigh^s  case, 
1  Co.  Rep.  120,  and  Archer's  case,  2  Co.  Rep.  66,  although  it  is  said 
that  they  were  not  put  in  practice  until  the  time  of  the  usurpation. 
The  object  of  these  limitations  is  to  prevent  the  destruction  of  contin- 
gent remainders  by  the  tenant  for  life,  or  other  party,  before  the 
remainder  comes  in  esse,  and  is  vested  in  the  remainderman.  The  great 
dispute  in  ChvdleigKs  case  was  concerning  the  power  of  feoffees  to  uses 
created  since  the  Statute  of  Uses,  of  27  Henry  VIII.  ch.  10,  to  destroy 
contingent  uses  by  fine  or  feoffment,  before  the  contingent  uses  came 
into  being.  It  was  determined  that  the  feoffees  possessed  such  a 
power ;  and  also,  that  they  had  in  them  a  possibility  of  seisin  to  serve 
such  contingent  uses,  when  they  came  into  being,  and  a  scintiUa  juris, 
or  power  of  entry,  in  case  their  estate  was  divested,  to  restore  that  pos- 
sibility. At  this  time,  it  had  not  been  decided  that  the  destruction  of 
the  particular  estate  for  life,  by  the  feofifment  or  other  conveyance  of 
the  (xstui  qtte  use  for  life,  before  the  contingent  remainder  became 
vested,  was  a  destruction  of  the  contingent  remainder.  But  that  point 
was  settled  in  the  affirmative  a  few  years  after  in  Archer^s  case.     There 
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being  then  at  law,  under  these  determinations,  a  power  in  the  general 
feoffees  to  uses,  either  to  preserve,  or  to  destroy  these  contingent  uses, 
ad  Ubitum^  and  also  a  power  in  the  cestui  que  use  for  life,  also,  to  destroy 
them,  there  arose  a  necessity  to  remedy  these  defects.  And  it  was 
done  by  vesting  a  limitation  in  certain  trustees,  eo  nomine^  upon  an 
express  trust  to  preserve  such  contingent  remainders.  So  that  thereby, 
the  whole  inheritance  might  come  entire  to  the  cestui  que  use  in  con* 
tingency,  in  like  manner  as  trustees  to  uses  ought  to  have  preserved 
them  before  the  Statute  of  Uses,  when  they  were  but  trusts,  to  be  exe- 
cuted by  courts  of  equity.  It  was  at  first  a  question  whether  upon 
such  a  limitation  to  trustees,  after  a  prior  limitation  for  life,  they  took 
any  estate  in  the  land,  or  only  a  right  of  entry  on  the  forfeiture  or  sur- 
render of  the  first  tenant  for  life,  by  reason  that  the  limitation,  being 
only  during  his  life,  could  not  commence  or  take  effect  after  his  death. 
But  it  was  settled  that  the  trustees  had  the  immediate  freehold  in  them, 
as  an  estate  par  aulrievie;  and  that,  at  law,  they  could  maintain  and 
defend  any  action  respecting  the  fi^eehold.  Upon  this  ground  it  is  that 
such  trustees  are  entitled  to  an  injunction  in  equity  to  prevent  waste  in 
the  lands,  and  in  mines,  and  timber  thereon ;  as  these  constitute  a 
valuable,  and  sometimes  the  most  valuable  portion  of  the  inheritance, 
which  the  trustees  are  bound  to  preserve.  In  short,  as  has  been  ob- 
served by  Lord  Hardwicke,  the  duty  of  such  trustees  being  to  preserve 
the  inheritance,  every  assistance  will  be  granted  by  courts  of  equity  in 
support  of  their  trust,  and  to  aid  them  in  its  due  accomplishment.  On 
the  other  hand,  courts  of  equity  will  treat,  as  a  distinct  breach  of  trust, 
every  act  of  such  trustees  inconsistent  with  their  proper  duty,  and  will 
give  relief  to  the  parties  injured  by  such  misconduct.  I^  therefore, 
they  should,  in  violation  of  their  trust,  join  in  any  conveyance  to 
destroy  the  contingent  uses  or  remainders,  they  will  be  responsible 
therefor.  If  the  persons  taxing  under  such  conveyance  are  volunteers, 
or  have  notice  of  the  trust,  they  will  be  held  liable  to  the  same  trusts, 
and  decreed  to  restore  the  estate.  If  they  are  purchasers  without 
notice,  then  the  lands  are,  indeed,  discharged  of  the  trust ;  but  the 
trustees  themselves  will  be  held  liable  for  the  breach  in  equity,  and 
will  be  decreed  to  purchase  lands  with  their  own  money,  equal  in 
value  to  the  lands  sold,  and  to  hold  them  upon  the  same  trusts  and 
limitations  as  they  held  those  sold  by  them.  But  it  is  not  every  case 
in  which  trustees  have  joined  in  a  conveyance  to  destroy  contingent 
remainders,  that  they  will  be  deemed  guilty  of  a  breach  of  trust.  In 
some  cases,  courts  of  equity  will  even  compel  them  to  join  in  con- 
veyances, which  may  affect  or  destroy  such  remedies.  And  in  such 
cases  it  has  been  supposed  that  what  they  may  be  compelled  to  do  by 
suit,  if  voluntarily  done,  will  not  be  deemed  a  breach  of  trust.     But 
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the  cases  in  whicli  courts  of  equity  will  compel  trustees  to  join  in  such 
conveyances  are  rare.     They  have  happened  under  peculiar  circum- 
stances ;  either  of  pressure  to  discharge  incumbrances,  prior  to  the 
settlement ;  or  in  favor  of  creditors,  where  the  settlement  was  volun- 
tary; or  for  the  advantage  of  persons  who  were  the  first  objects  of  the 
settlement ;  as,  for  example,  to  enable  the  first  son  to  make  a  settle- 
ment upon  an  advantageous  marriage.    It  is  not  a  little  difficult  to 
ascertain  from  the  authorities,  the  true  nature  and  extent  of  the  duties 
and  liabilities  of  trustees  to  preserve  contingent  remaindeis ;  and  in 
what  cases  they  may  or  ought  to  join  in  conveyances  to  destroy  them 
or  not    Lord  Eldon  has  expressed  himself  unable  to  deduce  the  true 
principle  from  them.     His  language  is :  "  The  cases  are  uniform  to 
his  extent ;  that  if  trustees,  before  the  first  tenant  in  tail  is  of  age,  join 
in  destroying  the  remainders,  they  are  liable  for  a  breach  of  trust ;  and 
so  is  every  purchaser  under  them,  with  notice.     But  when  we  come  to 
the  situation  of  trustees  to  preserve  remainders,  who  have  joined  in  a 
recovery  after  the  first  tenant  in  taQ  is  of  age,  it  is  difficult  to  say  more, 
than  that  no  judge  in  equity  has  gone  the  length  of  holding  that  he 
would  punish  them  as  for  a  breach  of  trust ;  even  in  a  case  where  they 
would  not  have  been  directed  to  join.    The  result  is,  that  they  seem  to 
have  laid  down  as  the  safest  rule  for  trustees,  but  certainly  most  incon- 
venient for  the  general  interests  of  mankind,  that  it  is  better  for  the 
trustees  never  to  destroy  the  remainders  even  if  the  tenant  in  tail  con- 
curs, without  the  direction  of  the  court.    The  next  consideration  is,  in 
what  cases  the  court  will  direct  them  to  join.    And  if  I  am  governed 
by  what  my  predecessors  have  done,  and  refused  to  do,  I  cannot  col- 
lect in  what  cases  trustees  would  or  would  not,  be  directed  to  join,  as 
it  requires  more  abilities  than  I  possess  to  reconcile  the  different  cases 
with  reference  to  that  question.    They  all,  however,  agree  that  these 
trustees  are  honorary  trustees ;  that  they  cannot  be  compelled  to  join ; 
and  all  the  judges  protect  themselves  by  saying,  that  if  they  had  joined, 
they  should  be  punished  ;  always  assuming  that  the  tenant  in  tail  must 
be  twenty-one." 

Trustees  to  preserve  a  contingent  remainder,  limited  after  the  death 
of  the  particular  tenant,  during  his  life,  are  tenants  ;par  aiUre  vie. 
Hence  they  cannot  maintain  the  action  of  waste,  which  lies  only  for 
the  owner  in  fee.  But,  on  the  other  hand,  as  their  office  is  to  preserve 
the  contingent  estates,  they  are  boimd  to  preserve  the  inheritance  as 
entire  as  possible ;  which  inheritance  consists  of  the  land,  timber  and 
mines.  Hence  they  may  undoubtedly  bring  a  bill  in  chancery  for  an 
injunction  to  stay  waste ;  aud  if  they  consent  to  the  felling  and  sale  of 
timber,  joint  with  the  tenant  for  years  and  the  ultimate  remainderman 
in  fee  in  an  agreement  therefor,  by  which  the  proceeds  are  to  be  equally 
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divided  between  them,  and  expressly  covenant  to  bring  no  bill  for 
injunction,  they  are  clearly  liable  for  a  breach  of  trust,  as  for  an  alien- 
ation of  part  of  the  inheritance.  The  tenant  for  years  and  remainder- 
man in  fee  are  also  liable,  having  notice  of  the  breach  of  trust  and 
reaping  the  benefits  of  it.  If  it  is  a  breach  of  trust,  and  the  trustee 
convey  the  estate,  a  court  of  equity  is  not  to  sit  still,  and  let  others 
profit  by  the  spoil.  Per  Lord  King,  ManseU  v.  Mansell,  1  P.  Wms* 
678 ;  2  Abr.  Eq.  747.  And  these  parties  are  equally  liable,  whether 
the  trustee  commits  any  positive  act,  or  is  merely  guilty  of  laches  in  not 
performing  the  trust,  and  bringing  a  biU  for  injunction. 

Upon  these  grounds,  where  waste  has  been  committed  by  the  par- 
ticular tenant  and  the  remainderman  in  fee,  and  the  timber  sold,  and 
afi;er  the  death  of  the  former  the  estate  vests  in  his  son,  to  preserve 
whose  remainder  trustees  were  appointed ;  the  son  may  maintain  a  bill 
in  equity  against  the  remainderman  in  fee  for  restitution  of  the  amount 
which  he  received  from  the  sale  although  the  waste  was  committed 
when  the  plaintifif  had  neither  jus  in  re  nor  jus  ad  rem,  before- he  was 
in  rerumnatura.  If  timber  were  blown  down  by  accident,  or  cut  by  a 
stranger  or  by  the  tenant  for  life  alone,  it  seems,  the  property  of  it 
would  vest  in  the  remainderman  in  fee.  This  is  a  legal  right,  with 
which  equity  will  not  interfere.  But  wherever  a  legal  right  is  acquired 
or  exercised  by  fraud  or  collusion  contrary  to  conscience,  equity  will 
enjoin  it  or  decree  compensation.  Hence  in  this  case  it  will  interfere, 
on  account  of  the  mutual  agreement  between  the  tenant  for  life  and  the 
remainderman.     Garth  v.  Cotton,  Dick.  183. 

Trustees  to  preserve  contingent  remainders  are  not  only  bound  to 
preserve  all  the  limitations  created  by  the  settlement;  but  also  to 
protect  the  inheritance,  and  to  keep  it  as  entire  as  possible.  Now,  as 
the  inheritance  consists  of  land,  timber,  mines,  &c.,  all  these  are  under 
the  protection  of  the  trustees ;  and  in  the  execution  of  this  trust  they 
are  entitled  to  every  assistance  which  a  court  of  equity  can  afford  them. 
And  where  there  is  a  limitation  to  trustees  to  preserve  contingent 
remainders,  the  court  of  chancery  will  not  permit  a  tenant  for  ninety- 
nine  years,  if  he  shall  so  long  live,  to  join  with  the  person  entitled  to 
the  inheritance  for  the  time  being,  to  cut  down  timber.  This  doctrine 
was  laid  down  by  Lord  Hardwicke,  in  the  following  case  lately  pub- 
lished from  his  own  manuscripts.     See  2  Swanst,  144,  and  note. 

The  necessity  of  trustees  to  preserve  contingent  remainders  is 
obviated  in  the  State  of  New  York  by  Eevised  Statutes,  ch.  1,  part  2, 
tit  2,  sees.  82,  34,  which  provide  that  no  expectant  estate  can  be  de- 
feated or  barred  by  any  alienation,  or  other  act  of  the  owner  of  the 
intermediate  or  precedent  estate,  nor  by  any  destruction  of  such  pre- 
cedent estate  by  disseisin,  forfeiture,  surrender,  merger  or  otherwise ; 
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and  that  no  remainder  valid  in  its  creation  shall  be  defeated  by  the 
determination  of  the  precedent  estate,  before  the  happening  of  the  con- 
tingency on  which  the  remainder  is  limited  to  take  effect ;  but  should 
such  contingency  afterwards  happen,  the  remainder  shall  take  effect  in 
the  same  manner  and  to  the  same  extent,  as  if  the  precedent  estate  had 
continued  to  the  same  period. 

By  the  Revised  Code  of  Mississippi  of  1824,  p.  459,  a  similar  rule  to 
that  in  New  York,  is  declared,  and  an  estate  of  freehold  of  inheritance 
may  be  made  to  commence  injuturo  by  deed  as  well  as  by  Will. 

9.  Infant  en  ventre  sa  mere. 

The  case  of  Bobinsoyi  v.  Litton,  3.  Atk  Rep.  200,  contains  an  obser- 
vation of  Lord  Hardwicke,  which  has  been  frequently  cited,  that 
"  though  the  point  had  never  been  determined,  he  should  have  no 
scruple  to  grant  an  injunction  in  favor  of  a  child  en  ventre  sa  merer 

On  principles  of  natural  justice,  no  reason  can  be  assigned  why  an 
infant  en  veniire  sa  mere  shall  not  be  entitled  to  the  same  right  as  a  child 
previously  born.  The  civil  law,  (Inst.  lib.  2,  tit.  13,  Domat.  b,  2,  tit. 
1,  sec.  1,  part  6,)  without  discrimination,  confers  on  him  every  bene- 
ficial interest ;  and  the  common  law  generally  regards  him  with  the 
same  indulgence.  It  entitles  him  to  a  share  under  the  statute  of  dis- 
tributions. He  might,  at  common  law,  take  by  descent  to  the  ex- 
clusion of  the  next  heir ;  and  according  to  Lord  Coke,  the  estate  was 
allowed  to  vest  in  such  heir  until  his  birth.  Plowd.  375  ;  3  Co.  61 ; 
Hob.  222  ;  Dyer,  106.  In  pursuance  of  the  same  doctrine,  he  might 
be  vouched  to  warranty;  and  an  action  for  detainment  of  charters 
might  be  brought  for  him  as  heir.  An  infant  en  ventre  sa  mere  has  been 
considered,  independently  of  the  statute  of  William  IIL  as  in  actual  ex- 
istence for  many  purposes,  according  to  the  maxim  of  the  civil  law, 
posthumous  pro  nato  liahetur.  1  Vesey,  86 ;  5  Term  Rep.  49 ;  4  Ves. 
jun.  241,  242,  822,  325,  334,  335.  "  I  know  of  no  argument,"  says 
one  of  the  English  judges,  (Grose,  J.,  in  Lancashire  v.  Lancashire,) 
"founded  on  law  or  natural  justice  in  favor  of  the  child  who  is  bom 
during  his  father's  life,  that  does  not  equally  extend  to  a  posthumous 
child;  and  in  a  case  reported  in  2  H.  Black.  400,  the  court  go  so  far  as 
to  say  it  is  now  settled  that  an  infant  en  ventre  sa  mere  shall  be  con- 
sidered generally  speaking  as  born  for  all  purposes  for  his  own  benefit 
In  that  case,  Ch.  J.  Eyre  observed,  "that  an  in&nt  en  ventre  sa  mere  came 
clearly  within  the  description  of  a  child  Uving  at  the  time  of  hisfi^ther's 
death."    See  Steadfast  v.  NichoU,  3  John.  Gas.  18. 

It  is  now  settled  according  to  the  dictates  of  common  sense  and 
humanity,  that  a  child  en  ventre  sa  mere,  for  all  purposes  for  his  own 
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benefit^  is  considered  as  absolutely  bom.  He  takes  by  descent — under 
the  statute  of  distributions — ^is  entitled  to  the  benefit  of  a  charge  for 
raising  portions  for  children — ^may  be  executor — ^have  a  guardian 
assigned — ^in  executory  devises,  is  a  life  in  being — ^may  be  vouched  in 
a  common  recovery.  In  a  devise  to  children  or  grand-children,  the 
prima  facie  intention  will  include  a  child  en  ventre  sa  mere,  unless  it 
appears  by  particular  expressions  in  the  will  that  the  testator  intended 
the  contrary,  and  confines  it  to  children  then  bom.  In  Wallis  v.  Hodson^ 
2  Atk.  Eep.  117,  the  true  and  just  rule  is  laid  down  by  Lord  Hard- 
wicke,  who  observes  that  the  principal  reason  he  went  on  in  the  question 
before  him  was,  that  the  plaintiff  was  en  ventre  sa  mere  at  her  brother's 
death,  and  consequently  a  person  in  rerum  natura;  that  both  by  the 
rules  of  the  common  law  and  civil  law  she  was  to  all  intents  and  pur- 
poses a  child  as  much  as  if  born  in  her  father's  lifetime.  A  child  in 
the  womb  of  the  mother  is  under  the  protection  of  the  law,  and  pos- 
sesses all  the  privileges  of  a  living  being.  See  Boutcher  v.  Duffield,  5 
Serg.  &  Eawle,  40. 

In  the  case  of  MarseUis  v.  TkalMmer,  2  Paige's  Eep.  35,  the  court  says : 
"  It  is  at  this  day  a  well  settled  rule  of  law,  relative  to  successions,  and 
to  most  other  cases  in  relation  to  infents,  that  a  child  en  ventre  sa  mere, 
as  to  every  purpose  where  it  is  for  the  benefit  of  the  child  is  to  be  con- 
sidered m  esse.  Thus,  in  Doe  v.  Clarke,  2  Hen.  Black.  Rep.  399,  where 
the  devise  was  to  every  child  of  C.  which  should  be  living  at  the  time 
of  his  death,  a  posthumous  child  of  C.  was  held  entitled  under  the 
devise.  In  Miller  v.  Turner,  1  Ves.  sen.  86,  a  posthumous  child  was 
held  entitled  imder  a  provision  in  the  marriage  ai-ticles  for  every  child 
who  should  be  living  at  the  death  of  the  father.  In  the  following 
cases  the  same  rule  is  recognized.  Sale  v.  Hak,  Prec.  in  (5h.  50 ; 
Beak  V.  Beak,  1  P.  Wms.  245  ;  Noriliby  v.  Strang,  ib.  342  ;  Burdet  v. 
Hopegood,  ib.  486 ;  Bawlins  v.  Rawlins,  2  Cox  Ca.  425  and  Thellusson 
V.  Woodford,  4  Ves.  227.  In  Trower  v.  Bvm,  1  Sim.  &  Stu.  Rep.  181, 
Sir  John  Leach  went  stiU  further,  had  held  that  under  a  bequest  to  aU 
the  children  of  a  nephew  of  the  testarix  bom  in  her  lifetime,  a  child  of 
the  nephew  en  ventre  sa  mere,  at  the  death  of  the  testatrix,  and  which 
was  not  born  until  severaLmonths  after,  was  included,  and  was  entitled 
to  an  equal  portion  with  the  other  children.  It  was  for  some  time 
doubted  whether  such  a  child  could  take  a  contingent  remainder  before 
its  birth.  That  question  was  finally  settled  by  the  decision  of  the  house 
of  lords  in  which  Lord  Chancellor  Somers  took  the  lead  against  the 
decisions  which  had  been  previously  made  on  this  subject  by  the  king's 
bench  and  common  pleas.  It  is  now  the  settled  law,  both  in  England 
and  here,  that  the  infant  after  conception,  but  before  its  birth,  is  in  esse 
for  the  purpose  of  taking  the  remainder  or  any  other  estate  or  interest. 
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whicli  is  for  the  benefit  of  the  infant.  Steadfast  y.  NichoU,  8  John,  Gas. 
18 ;  Swift  V.  Duffield,  5  Serg.  &  Rawle,  38.  The  broad  and  unquali- 
fied language  which  has  been  used  by  some  of  the  judges,  has  induced 
the  appellant's  counsel  to  suppose  the  unborn  child  was  to  be  consider- 
ed in  existence  for  every  purpose  whatever,  whether  for  its  own  benefit 
or  that  of  others.  That  it  may  be  considered  in  existence  for  the 
benefit  of  others  in  some  cases  may  perhaps  be  admitted ;  as  in  the  case 
mentioned  by  BuUer,  justice,  (4  Ves.  823)  of  an  estate  given  to  a  third 
person  during  the  life  of  an  infant  en  ventre  $a  mere.  But  it  must  be 
recollected  that  the  existence  of  the  infant,  as  a  real  person  before  birth, 
is  a  fiction  of  law,  for  the  purpose  of  providing  for  and  protecting  the 
child,  in  the  hope  and  expectation  that  it  will  be  born  alive  and  be 
capable  of  enjoying  those  rights  which  are  thus  preserved  for  it  in  an- 
ticipation. The  rule  has  been  derived  fi:om  the  civil  law  ;  and  the 
constant  struggle  in  the  courts  has  been  between  that  rule  and  certain 
principles  of  the  feudal  law  which  required  the  heir  to  be  capable  of 
taking  an  immediate  and  beneficial  interest  in  the  estate.  Especially, 
under  the  statute  of  distributions,  must  we  resort  to  the  civil  law  for 
the  purpose  of  determining  who  are  to.take  under  its  provisions.  Al- 
though by  the  civil  law  of  successions,  a  posthumous  child  was  entitled 
to  the  same  rights  as  those  who  were  born  in  the  lifetime  of  the 
defendent,  it  was  only  on  the  condition  that  they  were  born  alive,  and 
under  such  circumstances,  that  the  law  presumed  they  would  survive. 
The  rules  on  this  subject  are  found  in  Domat.,  in  the  Napoleon  Code,  and 
in  the  Civil  Code  of  Louisiana.  Children  in  the  mother's  womb  are 
considered,  in  whatever  relates  to  themselves,  as  if  already  bom;  but 
children  bom  dead,  or  in  such  an  early  state  of  pregnancy  as  to  be  in- 
capable of  living,  although  they  be  not  actually  dead  at  the  time  of 
their  birth,  are  considered  as  if  they  had  never  been  bom  or  conceived. 
Civil  Code  of  Louisiana,  arts.  28,  29 ;  Code  Napoleon,  arts.  725,  966 ; 

Domat.  Prel.  B.  tit.  2,  sec.  1,  arts.  4,  5,  6 ;  Pt.  2,  lib.  2,  tit.  1,  sec.  1, 
arts.  6,  7.  »  »  »  »  , 

10.  Eestraining  Waste  by  Tenant  in  Common. 

An  injunction  to  stay  waste  between  tenants  in  common  lies,  in 
special  cases ;  as  to  prevent  one  tenant  in  common,  in  possession,  from 
cutting  down  timber  growing  on  the  land,  and  not  wanted  for  the 
necessary  use  of  the  fexm.  ffawley  agt.  Ohwes,  2  John.  Ch.  Eep.  122. 
In  this  case,  the  bUl  prayed  for  a  partition  of  land,  and  for  an  injunc- 
tion to  stay  waste,  in  cutting  down  and  carrying  away  the  timber.  It 
stated  that  the  plaintiff  and  defendant  owned  the  land  as  tenants  in 
common,  in  equal  undivided  moieties,  and  that  the  defendant  was  in 
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the  actual  possession  of  the  whole,  by  himself  or  his  tenant,  and  was 
cutting  down  the  timber  and  threatening  to  persevere ;  but  admitted 
the  plaintiff's  title  as  tenant  in  common.  An  injunction  being  granted, 
the  defendant  moved  to  dissolve  on  the  ground  that  an  injunction  to 
stay  waste  between  tenants  in  common  will  not  lie,  and  cited  Ooodv/yn 
V.  Spray ^  Dickens,  667,  and  SmaUman  v.  Onions,  3  Bro.  621.  But  if 
the  motion  could  not  be  granted  in  toto,  he  then  moved  that  he  might 
have  liberty  to  carry  off  the  wood  already  cut  before  the  service  of  the 
process.  By  the  Chancellor :  "  The  injunction  must  be  modified  so  as 
to  confine  it  to  timber  then  standing  and  growing  on  the  premises,  and 
not  wanted  for  the  necessary  use  of  the  farm.  The  last  cited  case  ad- 
mitted the  authority  of  the  court  to  grant  the  writ  between  tenants  in 
common,  in  special  cases,  as  where  the  defendant  was  sworn  to  be  in- 
solvent; and  Lord  Eldon,  in  the  subsequent  case  of  Ebk  v.  Thomas,  7 
Vesey,  589,  and  of  Tivort  v.  Twort^  16  Vesey,  128,  admitted  the  pro- 
priety and  necessity  of  this  power  in  the  court  between  tenants  in 
common  where  the  waste  was  destructive  to  the  estate,  and  not  within 
the  usual  and  legitimate  exercise  ot  enjoyment.  The  care,  therefore, 
of  the  exerdse  of  this  power  must  rest  in  sound  discretion ;  it  is  not  a 
case  of  want  of  jurisdiction.  Here  is  a  bill  for  partition,  and  pending 
the  suit,  it  appears  to  be  extremely  fit  that  the  tenant  in  common  in 
possession  should  not  be  permitted  to  strip  the  land  of  its  timber.  It 
is  destructive  in  many  cases  of  the  value  of  the  estate,  and  not  con- 
sistent with  a  prudent  enjoyment  by  the  real  owner.  The  statute  of 
Wm.  n.,  13  Edw.  I.  ch.  22,  (Sess.  10,  ch.  6,)  gives  an  action  of  waste 
by  one  tenant  in  common  against  another.  It  is  therefore  an  injury 
recognized  by  law,  and  the  remedy  by  injunction  is  applicable  to  every 
species  of  waste,  it  being  to  prevent  a  known  and  certain  injury ;  this 
remedy  is  peculiarly  proper  and  appropriate  pending  a  bill  for  par- 
tition of  the  very  land.  It  comes  within  the  equity  of  the  statute  (of 
sess.  10,  ch.  50,  sec.  29,)  which  prohibits  a  defendant  pending  a  suit  for 
the  land  fiom  making  waste,  and  directs  the  court  where  the  suit  is 
pending  to  prevent  it." 

11.  Tenant  in  Tail  after  Possibilitt  of  Issue  extinct. 

Not^vithstanding  some  doubts  which  were  formerly  entertained,  it 
has  long  been  settled  that  tenant  in  tail  after  possibility  of  issue  extinct,  is 
in  every  respect  as  unimpeachable  for  waste  as  tenant  for  life,  who  is 
made  so  by  express  limitation. 

Blackstone  (2  Blk.  Com.  124,  125,)  gives  the  following  account  of 
this  estate :  "  Tenant  in  tail  after  possibility  of  issue  extinct,  happens 
where  one  is  tenant  in  special  tail ;  and  a  person  from  whose  body  the 
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issue  was  to  spring,  dies  without  issue ;  or,  having  left  issue,  becomes 
extinct :  in  either  of  these  cases  the  surviving  tenant  in  special  tail 
becomes  tenant  in  tail,  after  possibility  of  issue  extinct.  As  where  one 
has  an  estate  to  him  and  his  heirs  on  the  body  of  his  present  wife  to  be 
begotten,  and  the  wife  dies  without  issue :  in  this  case,  the  man  has  an 
estate  tail  which  cannot  possibly  descend  to  any  one ;  and  therefore  the 
law  makes  use  of  this  long  periphrasis  as  absolutely  necessary  to  give 
an  adequate  idea  of  his  estate.  For  if  it  had  called  him  barely  tenant 
in  fee  tail  special^  that  would  not  have  distinguished  him  from  others ; 
and  besides,  he  has  no  longer  an  estate  of  inheritance  or  fee,  for  if  he 
can  have  no  heirs  capable  of  taking  per  formam  doni  Had  it  called 
him  tenant  in  tail  withoiU  issue^  this  had  only  related  to  the  present  fact, 
and  would  not  have  excluded  the  possibility  of  fiiture  issue.  Had  he 
been  styled  tenant  in  tail  without  possibility  of  issue,  this  would  ex- 
clude time  past  as  well  as  present,  and  he  might,  under  this  description, 
never  have  had  any  possibility  of  issue.  No  definition  therefore,  could  so 
exactly  mark  him  out,  as  this  of  tenant  in  tail  after  possibility  of  issue 
extinct^  which  (with  a  precision  peculiar  to  our  own  law). not  only  takes 
in  the  possibility  of  issue  in  tail  which  he  once  had,  but  also  states  that 
this  possibility  is  now  extinguished  and  gone.  This  estate  must  be 
created  by  the  act  of  God,  that  is,  by  the  death  of  that  person  out  of 
whose  body  the  issue  was  to  spring ;  for  no  limitation,  conveyance,  or 
other  human  act  can  make  it.  For  if  land  be  given  to  a  man  and  his 
wife,  and  the  heirs  of  their  two  bodies  begotten,  and  they  are  divorced 
a  vinculo  matrimonii^  they  shall  neither  of  them  have  this  estate,  but  be 
barely  tenants  for  life,  notwithstanding  the  inheritance  once  vested  in 
them.  A  possibility  of  issue  is  always  supposed  to  exist  in  law,  unless 
extinguished  by  the  death  of  the  parties ;  even  though  the  donees  be 
each  of  them  a  hundred  years  old.  This  estate  is  of  an  amphibious 
nature,  partaking  partly  of  an  estate  tail  and  partly  of  an  estate  for 
life.  The  tenant  is  in  truth  only  tenant  for  life,  but  with  many  of  the 
privileges  of  a  tenant  in  tail ;  as  not  to  be  punishable  for  waste,  &c  ; 
or  he  is  tenant  in  tail,  with  many  of  the  restrictions  of  a  tenant  for 
life ;  as  to  forfeit  his  estate  if  he  aliens  it  in  fee  simple :  whereas,  such 
alienation  by  tenant  in  tail,  though  voidable  by  the  issue,  is  no  for- 
feiture of  the  estate  to  the  reversioner,  who  is  not  concerned  in  interest, 
till  all  possibility  of  issue  be  extinct.  But,  in  general,  the  law  looks 
upon  this  estate  as  equivalent  to  an  estate  for  life  only ;  and  as  such, 
will  pemait  this  tenant  to  exchange  his  estate  with  a  tenant  for  life, 
which  exchange  can  only  be  made  of  estates  that  are  equal  in  their 
nature." 

This  estate,  though  strictly  speaking  not  more  than  an  estate  for 
life,  partakes  in  some  circumstances  of  an  estate  tail.    For  a  tenant  in 
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tail  after  possibility  of  ifisae  extinct,  has  eight  quaUHes  cr  privileges  in 
common  toith  a  tenant  in  tail  1.  He  is  dispTmishable  for  waste,  becaiise 
he  continues  in  by  virtue  of  the  livery  upon  the  estate  tail ;  and  having 
once  had  the  power  of  committing  waste,  he  shall  not  be  deprived  of 
it  but  by  the  act  of  God.  2.  He  shall  not  be  compelled  to  attorn.  8.  He 
shall  not  have  aid  of  the  person  in  reversion,  because  he  having  origi- 
nally the  inheritance  by  the  first  gift,  has  likewise  the  custody  of  the 
writings,  which  are  necessary  to  defend  it  4.  tJpon  this  alienation  no 
writ  of  entry  in  consimUi  casu  lies.  5.  After  his  death,  no  writ  of  in- 
trusion lies.  6.  He  may  join  the  mise  in  a  writ  of  right,  in  a  special 
manner.  7.  In  a  prcecipe  brought  by  him,  he  shall  not  name  himself 
tenant  for  life.  8.  In  a  prcBcipe  brought  against  him,  he  shall  not  be 
ilamed  barely  tenant  for  life.  1  Inst.  27,  b ;  2  Inst  802 ;  1  Boll.  R 
184 ;  11  Hep.  80,  a. 

There  are,  however,  four  qualities  annexed  to  this  estate,  which  prove 
it  to  be,  in  fact,  ordy  an  estaiefor  life,  1.  If  the  tenant  makes  Skfooffment 
in  fee,  it  is  a  forfeiture ;  because  having  no  longer  a  discemable  estate 
in  him,  he  cannot  transfer  such  an  estate  to  another,  without  the  preju- 
dice and  disherison  of  the  person  in  remainder.  2.  If  an  estate  in  tail 
or  in  fee  in  the  same  lands  descends  upon  him,  the  estate  tail  after  possi- 
bility of  issue  extinct  is  merged.  8.  K  he  is  impleaded,  and  makes 
default,  the  person  in  reversion  shall  be  received,  as  upon  de&ult  of  any 
other  tenant  for  life.  4.  An  exchange  between  this  tenant  and  a  bare 
tenant  for  life  is  good ;  for,  with  respect  to  duration,  their  estates  are 
equal.    1  Inst  27,  b. ;  11  Eep.  80,  b. 

It  seems  that  a  tenant  for  life,  without  impeachment  of  waste,  and  a 
tenant  in  tail  after  passibility  of  issue  extinct,  stand  upon  the  same 
footing  in  regard  to  waste.  Attorney-general  v.  Duke  of  Marlboro^  8 
Mad.  Kep.  589.  The  peculiar  privileges  which  a  tenant  for  life  after 
possibility  of  issue  extinct  is  allowed  to  enjoy,  because  the  inheritance 
was  once  in  him,  are  personal  privileges ;  if  he  grants  over  his  estate  to 
another,  his  grantee  will  be  bare  tenant  for  life.  2  Inst  802 ;  8  Leon. 
241.  All  authorities  agree  that  tenant  in  tail  after  possibility  of  issue 
extinct,  is  not  punishable  for  waste.    Doc.  &  Stu.  Dial.  2,  c.  2. 

12.  Injunction  to  IIesteain  Trespass. 

An  injunction  is  not  granted  to  restrain  a  mere  trespass  where  the 
injury  is  not  irreparable  and  destructive  to  the  plaintiff's  estate,  but  is 
susceptible  of  perfect  pecuniary  compensation,  and  for  which  the  party 
may  obtain  adequate  satis&ction,  in  the  ordinary  course  of  law.  It 
must  be  a  strong  and  peculiar  case  of  trespass  going  to  the  destruction 
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of  the  inheritance,  or  where  the  mischief  is  remediless,  to  entitle  the 
party  to  the  interference  of  this  court  by  injunction.  Jerome  v.  i&ws, 
7  Johns.  Oh.  Eep.  316.  The  English  court  of  chancery  is  now  in  the 
habit  of  granting  injunctions  in  trespass,  when  the  case  is  peculiar  and 
special ;  and  this  practice  came  into  use  long  subsequent  to  the  date  of 
our  revolution.  As  late  as  1786,  {Mogg  v.  Mogg^  Dickens,  670,)  Lord 
Thurlow  directed  a  search  to  be  made  to  see  if  ever  there  was  an  in- 
stance of  an  injunction,  where  a  mere  trespasser  entered  upon  land  and 
cut  timber ;  and  as  no  such  precedent  could  be  found,  he  denied  it  even 
in  a  case  of  trespass  in  cutting  down  timber.  But  since  that  time,  the 
practice  has  been  introduced  and  justly  and  reasonably  applied  to 
special  cases,  where  irreparable  ruin  would  have  followed  the  refusal 
to  enjoin  the  trespass.  It  was  allowed  by  Lord  Thurlow,  in  Fleming^s 
case,  (6  Vesey,  147,)  where  the  defendant  had  worked  from  his  own 
land  into  the  coal  mine  of  the  plaintiff;  and  that  case  was  followed  by 
Lord  Eldon,  (6  Ves.  447,  7  Ves.  307,)  on  the  principle  that  irreparable 
mischief  and  ruin  of  the  property,  as  a  mine,  would  be  the  consequence 
if  the  party  was  not  stopped.  On  the  same  ground,  the  injunction  is 
granted  against  diverting  a  water  course  from  a  mill  (1  Bro.  568) ; 
against  the  destruction  of  timber  (10  Vesey,  220) ;  against  the  taking 
of  stones  of  a  peculiar  value  (17  Vesey,  128) ;  or  stones  from  a  quarry. 
(18  Ves.  184.)  All  these  are  cases  of  great  and  irremediable  mischief, 
which  damages  could  not  compensate,  because  the  mischief  reaches  to 
the  very  substance  and  value  of  the  estate,  and  goes  to  the  destruction 
of  it  in  the  character  in  which  it  is  enjoyed.  The  objection  to  the  in- 
junction in  cases  of  private  trespass,  except  under  very  special  circum- 
stances, is,  that  it  would  be  productive  of  public  inconvenience  by 
drawing  cases  of  ordinary  trespass  within  the  cognizance  of  equity,  and 
by  calling  forth  upon  all  occasions  its  power  to  punish  by  attachment, 
fine,  and  imprisonment,  for  a  further  commission  of  trespass,  instead  of 
the  more  gentle  common  law  remedy  by  action,  and  the  assessment  of 
damages  by  a  jury.  In  ordinary  cases,  this  latter  remedy  has  been 
found  amply  sufficient  for  the  protection  of  property ;  and  it  is  not 
advisable  to  introduce  the  chancery  remedy  as  its  substitute,  except  in 
strong  and  aggravated  instances  of  trespass,  which  go  to  the  destruction 
of  the  inheritance,  or  where  the  mischief  is  remediless.  This  was  the 
doctrine  declared  in  the  case  of  Stevens  v.  Beekman,  1  Johns.  Ch.  Eep. 
318,  and  it  appears  to  be  the  English  doctrine.  In  the  case  of  Agar  v. 
The  Eegents  Canal  Company^  (Cooper's  Eq.  Eep.  77,)  the  defendants 
were  empowered  by  a  private  act  of  parliament  to  cut  a  canal ;  the  line 
of  the  canal  had  been  prescribed,  and  they  departed  from  that  line  and 
were  carrying  the  canal  through  a  garden  and  brick-yard ;  and  Lord 
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Eldon  allowed  an  injunction.    So  in*  the  case  of  Shaw  v.  Hendernovk 
(2  Dow,  519,)  the  Aberdeen  Oanai  Navigation  Oampany,  were  charged 
with  having  taken  and  appropriated  lands  to  their  use  by  unwarrant* 
ably  deviating  from  the  line  particularly  described  by  statute,  and  an 
injunction  to  restrain  the  canal  company  within  their  limits  was  admitted 
to  be  proper.    But  in  both  these  cases,  the  companies  were  making  a 
permanent  appropriation  of  the  land  and  destroying  the  inheritance, 
and  upon  the  aclmowledged  principle  in  all  the  cases  it  was  necessary 
to  restrain  them.    In  the  case  also  of  Hughes  v.  The  Trustees  of  Merton 
OoUegej  (1   Yesey,  188,)  the  commissioners  of  a  turnpike  company 
entered,  took  possession  o^  and  were  destroying  by  digging  for  gravel, 
large  garden  grounds  of  the  plaintiff,  who  was  a  gardener  by  trade. 
The  turnpike  act  had  speciaUy  excepted  gardens  as  well  as  orchards, 
planted  walks,  &c.,  and  Lord  Hardwioke  thought  it  a  clear  case  of 
trespass,  and  of  such  a  nature  that  the  plaintiff  was  entitled  to  seek  his 
remedy  by  injunction,  though  he  had  his  remedy  at  law.    But  he  ad- 
mitted that  if  there  had  been  any  ground  for  doubt,  whether  or  not  the 
commissioners  had  authority,  he  would  not  have  interposed  until  the 
doubt  had  been  removed,  and  the  matter  finally  determined  at  law. 
And  it  is  to  be  observed  that  here  was  the  destruction  of  what  a  man 
was  using  as  his  trade  or  limUhood.    Several  cases  have  occurred  in 
New  York,  in  which  public  trustees  have  been  restrained  by  injunc- 
tion from  acts  of  trespass ;  but  the  acts  were  such  as  went  to  destroy 
the  enjoyment  of  valuable  property  and  privileges.    Thus  in  the  case 
of  Gardener  v.  TJie  Trustees  of  Newburgh,  (2  Johns.  Ch.  Eep.  162,)  the 
trustees  were  going  to  divert  a  stream  of  water  that  flowed  immemori- 
aUy,  and  had  supplied  the  brick-yard,  the  distillery,  and  mill  erections 
of  the  plaintiff;  and  the  case  not  being  deemed  within  the  provisions 
of  the  act  in  favor  of  those  trustees,  an  injunction  was  granted.    After- 
wards in  Belknap  v.  BeVcnap,  (2  Johns.  Ch.  Rep.  468)  an  injunction 
was  allowed  upon  the  same  principle  of  preventing  a  great  and  irrepa- 
rable mischief    In  that  case  inspectors  under  an  act  of  the  legislature 
for  drawing  certain  swamps  and  bog  meadows  for  the  benefit  of  some 
individuals,  undertook  to  lower  a  large  pond  of  400  acres  by  cutting 
down  the  outlet,  which  would  destroy  the  value  of  the  pond  and  outlet 
as  a  source  of  water  for  the  use  of  miUs  established  on  the  outlet.    It 
was  considered  to  be  an  interference  not  warranted  by  the  statute,  and 
to  be  a  great  and  special  trespass,  leading  to  lasting  mischief  and  the 
destruction  of  the  estate.    It  was  further  observed  that  it  was  not  a 
case  which  concerned  the  public,  but  one  of  mere  private  convenience 
and  profit,  and  the  act  ought  to  be  strictly  construed.     These  cases  all 
show  that,  in  respect  to  acts  of  trespass  committed  upon  land,  even  by 
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pensons  in  a  public  trust,  under  color  of  law,  the  court  has  not  inter- 
fered by  iojunction,  unless  where  the  trespass  was  permanent,  as  well 
as  grievous,  or  went  to  destroy  the  value  of  the  property  to  the  owner. 
It  is  not  sufficient  that  the  act  be  eimpljper  «6,  a  trespass ;  but  it  must 
be  a  case  of  mischief  and  of  irreparable  ruin  to  the  property  in  the 
character  in  which  it  has  been  enjoyed.  In  all  other  cases  the  common 
law  remedy  is  deemed  to  be  adequate  and  perfectly  competent  to  give 
compensation  as  weU  as  to  deter  and  prevent  llie  repetition  of  the 
trespass  by  the  exemplary  damages  which  it  will  inflict  A  court  of 
equity  will  sometimes  interfere  to  prevent  a  multiplicity  of  suits  by  a 
bin  of  peace.  The  principle  is  stated  in  Lord  Tenham  v.  Herbert^  2 
Atk.  483,  and  in  Eldridge  v.  Hill  &  Murray,  2  Johns.  Ch.  Eep.  281. 
But  that  is  only  in  cases  where  the  right  is  controverted  by  numerous 
persons,  each  standing  on  his  own  pretensions ;  and  it  has  no  applica- 
tion to  the  case  of  one  or  more  persoils  choosing  to  persevere  in  acts  of 
trespass,  in  despite  of  suits  and  recoveries  against  them.  See  also, 
LiviTigsUm  v.  Livingston^  6  Johns.  Ch.  Bep.  497,  and  cases  cited. 

The  ancient  doctrine  of  the  court  of  chancery  was  not  to  interfere  by 
injunction  in  cases  of  trespass,  but  to  leave  the  party  to  his  legal 
remedy.  The  practice  of  the  court  is  now  more  liberal,  yet  in  cases  of 
trespass  it  still  expects  a  strong  case  of  destruction  or  irreparable  mis- 
chief to  be  presented.  West  v.  WdOcer^  2  Green's  Oh.  Eep.  279 ;  Van 
Winkle  v.  Curtis,  ib.  422.  Equity  will  not  interfere  in  a  case  of  naked 
trespass,  where  there  is  a  full  remedy  at  law.  Kerlin  v.  West,  3  Green's 
Ch.  449.  But  for  the  purpose  of  quieting  a  possession  or  preventing 
a  multiplicity  of  actions,  or  where  the  value  of  the  inheritance  is  in 
jeopardy,  or  irreparable  mischief  is  threatened  in  relation  either  to 
mines,  quarries  or  woodland,  the  court  will  interfere  by  injunction 
even  against  a  person  acting  under  a  claim  of  right,  lb.  The  injury 
may  be  irreparable,  either  fix)m  the  nature  of  the  injury  itself,  or  ftx)m 
the  want  of  responsibility  in  the  person  conmiitting  it.  lb.  Courts  of 
chancery  will  not  interfere  by  injunction  to  prevent  a  threatened  wrong, 
unless  the  danger  is  imminent  and  the  injury  is  irremediable  in  any  other 
form.  Spooner  v.  if'  OomeU  et  al  M'Lean's  Eep.  838.  Digging  ore 
from  mines  upon  the  public  lands  of  the  United  States,  is  such  waste 
as  entitles  the  United  States  to  an  injunction  to  restrain  it.  The  United 
States  V.  Oear,  8  Howard,  121.  If  a  tenant  for  life  dig  up  and  use  soil 
or  wood  on  the  demised  premises,  for  the  purpose  of  manufacturing 
bricks  for  sale,  he  will  be  restrained  by  injunction.  Livingston  v.  Bey- 
noldsy  2  Hill,  157 ;  S.  C.  26  Wend.  115.  It  is  only  when  the  plaintiff 
in  equity  has  exercised  due  precaution  to  prevent  an  injury  that  he  can 
be  relieved  by  an  injunction.    Buss  v.    Wibon,  9  Maine  Eep.  207. 
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Eqxiily  has  jurisdiction  to  restrain,  by  injunction,  erections  on  servient 
lands,  in  violation  of  an  easement  or  right  of  enjoyment  in  respect  of 
such  lands  attached  or  belonging  to  adjoining  premises.  Seymowr  v. 
l/TDonaMf  4  Sand.  Oh.  Bep.  602.  See  also  Amelung  v.  Seekump^  9 
Gill  &  Johns.  Bep.  468.  Chancery  will  never  interfere  to  prevent  by 
injunction  a  mere  ordinary  trespass  where  the  injury  would  be  in  no 
sense  irreparable,  and  where  an  adequate  remedy  might  be  found  in 
the  recovery  of  damages.  Injunctions  to  restrain  or  prevent  trespasses 
have  been  granted  only  when  the  impending  injury  was  to  timber,  ore, 
monuments,  ornamental  trees,  coals  aod  quarries.  2  Story's  Eq.  Juria 
207-8-9.  In  most  of  these  cases,  the  recovery  of  damages  merely 
would  be  an  insignificant  or  very  inadequate  remedy.  It  appears  that 
the  entire  jurisdiction  of  courts  of  chancery  in  cases  of  trespass  is  of. 
very  recent  origin.  A  mere  breach  of  contract  is  never  restrained  in 
advance,  or  redressed  subsequently  in  a  court  of  equity,  where  the 
remedy  at  kw  is  adequate  to  the  injury.  Smith  v.  PettingiU,  16  Y ermont 
Bep.  82. 

18.   Obstructing  Flow  of  Water 

The  law  declares  that  the  natural  purity  and  course  and  flow  of  the 
stream  shall  not  be  so  changed  or  modified  by  the  act  of  one,  as  to 
injure  any  other  proprietor,  or  impair  his  natural  advantages.  The 
common  wants  of  all  must  be  subserved,  and  an  advantage  given  to 
no  one  at  the  expense  of  any  other.  The  civil  law  is  not  more  strict 
than  our  own,  in  this  respect.  "  One  cannot  do  anything  to  make  the 
current  of  the  water  slower  or  more  rapid,  should  this  change  be  any 
way  prejudical  to  particular  persons."  Again,  "  although  one  may 
divert  the  water  of  a  brook  or  of  a  river,  to  water  his  meadows  or  other 
grounds,  or  for  mills  and  other  uses ;  yet  every  one  ought  to  use  this 
liberty  so  as  not  to  do  any  prejudice  to  neighbors  who  should  have  a 
like  want  and  on  equal  right."  Dom.  Supp.  B.  1,  tit.  8,  §  2,  art.  11  ; 
3  Kent's  Com.  2  ed.  441. 

If  the  proprietor  of  land,  by  bmlding  a  njill,  and  raising  a  head  of 
water,  on  his  own  land,  is  about  to  cause  serious  and  irreparable 
damage  to  his  neighbor's  property,  equity  will  restrain  him ;  but  if  the 
injury  is  comparatively  small,  and  may  be  compensated  in  damages, 
an  injunction  ought  not  to  issue.  QuacJcenbush  v.  Va7i  Riper^  2  Green's 
Ch.  Bep.  350.  Where  the  plaintiff  had  been  in  possession  of  a  mill 
and  waterworks,  on  the  outlet  of  a  lake,  for  above  twenty  years,  and 
the  defendant  five  years  ago  dug  a  tunnel,  by  which  he  drew  off  the 
water  from  the  lake  to  his  own  mill,  erected  below,  and  thereby  de- 
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prived  the  plaintiff  of  water  sufficient  for  the  use  of  hia  mill ;  held, 
that  an  injunction  to  restrain  the  defendant  from  diverting  the  water 
of  the  lake  would  not  be  granted  until  the  right  of  the  plaintiff  was 
first  established  at  law.    JReid  v-  Oiffbrdj  6  Johns.  Ch.  Bep.  19- 

14.   iNJUNCnOK  AGAINST  TENANT  FROM  TEAR  TO  YEAR. 

In  equity  an  ioj  unction  has  been  granted  to  restrain  a  tenant  from 
year  to  year  (who,  it  is  said,  was  equally  bound  as  a  tenant  for  a  longer 
period,  to  manage  his  fiirm  in  a  husbandlike  manner,)  from  removing 
crops,  manure,  &c.  except  according  to  the  custom  of  the  country.  In  a 
previous  case  a  tenant  was  restrained  from  ploughing  up  pasture-land : 
the  lease  did  not  contain  an  express  covenant  not  to  convert  pasture 
into  arable,  but  the  landlord  was  holden  entitled  to  the  injunction  on 
the  ground  of  there  being  a  covenant  to  manage  pasture  in  a  husband- 
like manner.  Upon  the  same  principle  the  court  has  interfered  to 
restrain  a  tenant  from  sowing  mustard,  saffron,  woad,  or  other  deleteri- 
ous crops,  as  being  contrary  to  the  course  of  husbandry. 

The  doctrine  in  the  text  has  been  recognized  and  acted  upon  in 
various  English  cajses,  besides  these  noticed  by  our  author.  The 
principal  difficulty  in  its  application  has  been,  to  determine  when  these 
incidents  may  be  regarded  as  excluded  by  the  terms  of  the  lease.  The 
general  rule  seems  to  be,  that  the  custom  is  admissible  unless  inconsis- 
tent with  the  written  instrument.  It  need  not  however,  exclude  it  in 
express  language,  as  seems  to  have  been  erroneously  assumed  in  Senior 
V.  Armytage.  See  IlutUm  v.  Warren,  1  M.  &  W.  4.  In  Senior  v. 
Armytagej  (1  Holt's  N.  P.  E.  197,)  evidence  was  admitted  of  a  custom- 
ary right  to  compensation  for  an  away-going  crop,  through  the  instru- 
ment of  demise  contained  an  express  stipulation,  that  all  the  manure 
made  on  the  farm  should  be  spent  on  it,  or  left  at  the  end  of  the 
tenancy,  without  any  compensation  being  paid.  Such  a  stipulation 
certainly  does  not  exclude,  by  implication,  the  tenant's  right  to  receive 
a  compensation  for  seed  and  labor.  Per  Curiam,  in  Button  v.  Warren, 
supra.  In  Webb  v.  Plufnmer,  (B.  &  A.  750,)  there  was  a  claim  of  a 
customary  allowance  for  foldage,  (a  mode  of  manuring  the  ground) 
but  there  being  an  express  provision  for  some  payment  on  quitting,  for 
the  things  covenanted  to  be  done,  and  an  omission  of  foldage;  held 
that  the  customary  obligation  to  pay  for  the  latter  was  excluded.  2 
Bam.  &  Aid.  746.  In  Holding  v.  Piggott,  (7  Bing.  465,)  a  lease  con- 
tained stipulations  limiting  the  quantity  of  grain  that  should  be  grown 
on  the  farm,  and  directing  that  the  land  should  be  summer-feUowed 
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and  that  the  tenants  should  spend  all  the  fodder,  hay,  straw,  turnips, 
&a,  on  the  premises;  and  held  that  the  custom  of  the  country, 
which  would  give  the  tenant  a  right  to  the  away-right  crop  of  wheat 
after  a  crop  of  turnips,  was  not  excluded,  though  such  crop  had  been 
grown  in  violation  of  the  covenant  to  leave  the  land  summer-fidlowed. 
The  court  said,  these  were  stipulations  as  to  the  terms  of  holding,  not 
as  to  the  terms  of  quitting.  In  Boberts  v.  Barker^  (1  Comp.  &  Meason^ 
803,)  the  tenant  claimed  compensation  for  manure  left  on  the  farm, 
under  a  custom  which  boimd  the  away-going  tenant  to  leave  the 
manure,  and  under  which  he  was  entitled  to  be  paid  for  it  by  the  land- 
lord, or  the  incoming  tenant  The  lease  contained  a  condition,  that  the 
manure  should  not  be  sold  or  taken  away,  but  should  be  left  to  be  ex- 
pended on  the  land,  by  the  landlord  or  incoming  tenant.  Lord  Lynd- 
hurst,  in  delivering  the  judgment  of  the  court  that  the  custom  of  the 
country  was  excluded,  said,  "  if  the  parties  mean  to  be  governed  by 
the  custom  in  this  respect,  there  was  no  necessity  for  any  stipulation, 
as,  by  the  custom,  the  tenant  would  be  bound  to  leave  the  manure, 
and  would  be  entitled  to  be  paid  for  it  It  was  altogether  idle,  there- 
fore, to  provide  for  one  part  of  that  which  waa  sufficiently  provided  for 
by  the  custom,  unless  it  was  intended  to  exclude  the  other  part." 
Sutton  V.  Warrerij  supra^  was  a  case  in  which  the  plaintiff  held  under 
under  a  lease  of  the  glebe  land  and  tithes  of  a  parish ;  the  lease  con- 
tained a  stipulation  that  the  plaintiff  should  spend  and  consume  three 
parts  in  four  of  the  manure  arising  &om  the  tithes,  as  well  a^from  the 
glebe  land,  on  the  glebe,  and  leave  on  the  land  all  the  manure  not 
spread  or  bestowed  on  the  premises,  for  the  use  of  the  landlord,  he 
paying  a  reasonable  price  for  the  same  ,*  and  held,  that  the  custom  of 
the  country,  giving  an  away -going  allowance  for  seed  and  labor,  was 
not  excluded.  Parke,  B.,  in  giving  the  judgment  of  the  court,  said, 
"  the  question  is,  whether,  from,  the  terms  of  the  lease,  it  can  be  collect- 
ed that  the  parties  intended  to  exclude  the  customary  obligation  for 
seed  and  labor."  The  court  considered  the  stipulation,  obliging  the 
tenant  to  lay  out  the  manure  arising  from  the  tithes,  as  imposing  a  new 
obligation  on  the  tenant,  dehors  the  custom,  and  as  qualifying  the  obli- 
gation by  an  engagement  on  the  landlord's  part  to  give  a  remuneration, 
by  repurchasing  a  part  of  the  produce  in  a  particular  way.  "  It  is,  by 
no  means,"  said  the  court,  "  to  be  inferred  from  this  provision,  that  this 
is  the  only  compensation  which  the  tenant  is  to  receive  on  quitting.  If, 
indeed,  there  had  been  a  covenant  by  the  tenant  to  plough  and  sow  a 
certain  portion  of  the  demised  land  in  the  last  year,  being  such  as  the 
custom  of  the  country  required,  he  being  paid  for  the  manuring :  the 
principle  of  expresswmfajcit  cessare  tacitumy  which  governed  the  decision 
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of  We66  V.  PZwrniTier,  would  have  applied :  but  this  is  not  the  case  here. 
The  custom  of  the  country  as  to  the  obligation  of  the  tenant  to  plough 
and  sow,  and  the  corresponding  obligation  of  the  landlord  to  pay  for 
such  ploughing  and  sowing,  in  the  last  year  of  the  term,  is  in  no  way 
varied.  The  only  alteration  made  in  the  custom  is,  that  the  tenant 
is  obUged  to  spend  more  than  the  produce  of  the  farm  on  the  premises' 
being  paid  for  it  in  the  same  way  as  he  would  have  been  paid  for  that 
which  the  custom  required  him  to  spend."    1  M.  &  W.  466. 


CHAPTER  X 

Chapter  X.  treats  of  account  and  satisfection  of  waste,  and  the 
application  of  timber  accidentally  served,  or  directed  by  the  court  to 
be  felled. 

1.  Account  of  Waste. 

In  the  case  of  Attonieg-general  v.  Mayor,  &c,  ofDxMin^  1  Bligh's  Rep. 
836,  837,  the  court  say :  "  There  has  not  been  in  this  case  a  sufficient 
investigation  of  the  ancient  law  and  practice  on  the  subject  of  account 
It  seems  to  have  been  conceived  that  the  common  law  had  provided 
sufficient  means  for  calling  to  account  all  persons  liable  to  account. 
But  it  was  found  by  experience  that  the  writ  of  account  was  a  very 
imperfect  and  inefficient  mode  of  proceeding.  In  the  case  of  an 
individual,  there  can  be  no  doubt  that  if  a  person  had  received  the 
rents  of  an  estate  belonging  to  a  minor  for  which  he  would  be 
accountable,  the  law  provided  a  writ  to  call  such  persons  to  accoimt. 
Yet  it  is  every  day's  practice,  although  the  common  law  has  provided 
this  remedy  for  courts  of  equity  to  take  upon  themselves  the  investi- 
gation of  accounts  on  behalf  of  infants  suing  by  their  next  friends. 
The  writ  of  account  at  common  law  did  not  exclude,  but  rather  was 
superseded  by  the  jurisdiction  of  the  courts  of  equity  on  this  subject; 
because  the  proceeding  in  equity  was  found  to  be  the  more  convenient 
mode  of  calling  parties  to  account — ^partly  on  account  of  the  difficulty 
attending  the  process  under  the  old  writ  of  account,  but  chiefly  from 
the  advantage  of  compelling  the  party  to  account  upon  oath,  according 
to  the  practice  of  courts  of  equity." 

"  In  cases  of  legal  waste,"  says  Jeremy,  (Eq.  Juris."  p.  510,)  "  if 
discovery  be  requisite,  it  seems  this  court  will,  as  incidental  to  that 
assistance,  compel  an  account.    And  although  it  will  not  generally 
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give  an  account  of*  waste  committed,  inasmuch  as  the  loss  occasioned 
thereby  may  be  remedied  by  action  of  waste,  or  action  of  trover,  yet 
where  this  court  is  induced  to  extend  its  extraordinary  relief  by 
injunction,  it  will,  upon  that  ground,  and  to  avoid  multiplicity  of  suits, 
compel  an  axscount  of  waste  already  committed.  With  regard  to 
equitable  waste,  as  there  is  no  remedy  at  law,  and  the  restraint  upon 
the  legal  owner  is  here  considered  as  founded  on  a  breach  of  trust ; 
and,  as  in  all  cases,  the  person  committing  such  an  act  is  answerable 
for  the  profit  made  thereby,  he  or  his  personal  representatives,  if  the 
court  shall  find  that  it  was  not  a  mere  naked  injury,  but  that  he 
derived  pecuniary  benefit  therefix>m,  will  be  compelled  to  account  for 
the  same." 

Blackstone  places  the  jurisdiction  of  courts  of  equity  in  these  cases 
to  their  rights  to  compel  a  discovery.  "For  want,"  he  remarks,  "of 
this  discovery  at  law,  courts  of  equity  have  acquired  a  concurrent 
jurisdiction  with  every  other  court  in  matters  of  account."  8  Blk. 
Com.  437.  Story,  however,  (1  Story's  Eq.  Juris,  sec.  451,)  very 
properly  observes  that  "  this,  although  a  strong,  yet  is  not  the  sole 
ground  of  the  jurisdiction.  The  whole  machinery  of  courts  of  equity 
is  better  adapted  to  the  purpose  of  an  account  in  general ;  and,  in 
many  cases,  independently  of  the  searching  power  of  discovery,  and 
supposing  a  court  of  law  to  possess  it,  it  would  be  impossible  for  the 
latter  to  do  entire  justice  between  the  parties ;  for  equitable  rights  and 
claims,  not  cognizable  at  law,  are  often  involved  in  the  contest  Lord 
Bedesdale  has  justly  said,  that,  in  a  complicated  account,  a  court  of 
law  would  be  incompetent  to  examine  it  at  nisi  privs  with  all  the 
necessaiy  accuracy.  This  is  the  principle  on  which  courts  of  equity 
constantly  act,  by  taking  cognizance  of  matters,  which,  though  cog- 
nizable at  law,  are  yet  so  involved  with  a  complex  account,  that  it 
cannot  be  properly  taken  at  law ;  and,  until  the  result  of  the  account 
is  known,  the  justice  of  the  case  cannot  appear.  Matters  of  account 
may,  indeed,  be  made  the  subject  of  an  action ;  but  an  account  of  this 
sort  is  not  a  proper  subject  for  this  mode  of  proceeding.  The  old 
mode  of  proceeding  upon  the  writ  of  account  shows  it.  The  only 
judgment  was>  that  the  party  should  account ;  and  then  the  account 
was  taken  by  the  auditors.  The  court  never  went  into  it.  It  is  not 
improbable  that  originally  in  cases  of  account^  which  might  be  cog- 
nizable at  law,  courts  of  equity  interfered  upon  the  special  ground  of 
accident,  mistake  or  fraud.  If  so,  the  ground  was  very  soon  enlarged, 
and  embraced  mixed  cases,  not  governed  by  these  matters.  The  courts 
soon  arrived  at  the  conclusion  that  the  true  principle  upon  which  they 
should  entertain  suits  for  an  account  in  matters  cognizable  at  law,  was, 
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that  either  a  court  of  law  could  not  give  any  remedy  at  all,  or  not  so 
complete  a  remedy  as  courts  of  equity.  And  the  moment  this  principle 
was  adopted  in  its  just  extent,  the  concurrent  jurisdiction  became 
almost  universal,  and  reached  almost  instantaneously  its  present  boun- 
daries." The  same  writer  (1  Eq.  Juris.-  sec.  67,)  remarks :  "  In  cases 
of  account,  there  seems  a  distinct  ground  upon  which  the  jurisdiction 
for  discovery  should  incidentally  carry  the  jurisdiction  for  relief.  In 
the  first  place,  the  remedy  at  law,  in  most  cases  of  this  sort,  is  imperfect 
or  inadequate,  in  the  next  place,  where  this  objection  does  not  occur,  the 
discovery  sought  must  often  be  obtained  through  the  instrumentality  of 
a  master  or  of  some  interlocutory  order  of  the  court ;  in  which  case  it 
would  seem  strange  that  the  court  should  grant  some,  and  not  proceed  to 
full  relief.  In  the  next  place,  in  cases  not  falling  under  either  of  these  pre- 
dicaments, the  compelling  of  the  production  of  vouchers  and  documents 
would  seem  to  belong  peculiarly  to  a  court  of  equity  and  to  be  a  species 
of  relief.  And  in  the  last  place,  where  neither  of  the  foregoing  prin- 
ciples applies,  there  is  great  force  on  the  ground  of  suppressing 
multiplicity  of  suits,  constituting,  as  it  does,  a  peculiar  ground  for  the 
interference  of  equity." 

2.  Application  of  Timber. 

It  frequently  happens  in  estates  where  the  tenant  in  possession  is 
impeachable  for  waste,  that  there  is  a  quantity  of  timber  which  is  fit 
to  be  cut,  and  in  danger  of  running  into  decay.  A  modem  practice 
has  arisen  in  these  cases,  according  to  which  the  court  directs  the 
timber  to  be  cut,  and  the  produce  to  be  applied  under  his  direction. 
A.  was  tenant  for  life,  remainder  as  to  one  moiety  to  B.  in  tail,  and  as 
to  the  other  moiety  to  an  infant.  There  was  timber  upon  the  premises 
greatly  decaying,  whereupon  B.,  the  remainderman,  brought  a  bill, 
praying  that  the  timber  which  was  decaying  might  be  cut  down,  and 
that  B.  and  the  infant  might  have  the  money.  The  tenant  for  life 
insisted  on  having  a  share  of  the  money.  Lord  Talbot  said, — 1.  The 
timber  while  standing  was  part  of  the  inheritance ;  but  when  severed, 
either  by  the  act  of  God,  as  by  tempest,  or  by  a  trespasser,  belonged 
to  him  who  had  the  first  estate  of  inheritance  in  fee  or  in  tail,  who 
might  bring  trover  for  it.  2.  The  tenant  for  life  ought  not  to  have 
any  share  of  the  money  arising  from  the  sale  of  the  timber ;  but  since 
he  had  a  right  to  what  might  be  suflBcient  for  repairs  and  botes,  care 
must  be  taken  to  leave  enough  upon  the  estate  for  that  purpose ;  and 
whatever  damage  was  done  to  the  tenant  for  life  on  the  premises 
ought  to  be  made  good  to  him.  8.  With  regard  to  the  timber  plainly 
decaying,  it  was  for  the  benefit  of  the  persons  entitled  to  the  inheritance 
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that  it  should  be  cut  down,  otherwise  it  was  of  no  value ;  but  this 
should  be  done  with  the  approbation  of  the  master ;  and  trees,  though 
decaying,  if  for  the  defence  and  shelter  of  the  house,  or  for  ornament, 
should  not  be  cut  down.  B.  to  have  one  moiety  of  the  money,  and 
the  other  moiety  to  go  to  the  infant.  Bewick  v.  Whitfield^  8  P.  Wms. 
267 ;  vide  Lee  v.  AlsUm,  1  Bro.  C.  C.  195. 


CHAPTER  XI. 

Chapter  XI.  treats  of  injunctions  to  stay  purprestures  and  nuisances. 

Mr.  Eden  gives  numerous  examples  of  both  pubKc  and  private 
nuisances,  and  cites  some  of  the  principal  determinations  at  law  on 
this  subject.  As  the  American  doctrine  and  authorities  are  stated 
very  fully  in  the  notes,  I  shall  confine  myself  here  to  two  head& 

1.  jubisdiction  of  equity. 

2.  When  Trial  at  Law  Directed. 

1.  Jurisdiction  of  Equity. 

At  law,  the  remedies  in  cases  of  nuisance  are  by  indictment  or 
action,  according  as  the  injury  is  public  or  private.  Upon  an  indict- 
ment for  a  public  nuisance,  chancery  had  originally  no  power  to  inter- 
fere. It  will  now,  however,  sometimes  interpose,  where  the  question 
raised  is  of  a  civil  nature,  though  it  might  be  made  the  subject  of  a 
criminal  prosecution.  The  foundation  of  the  jurisdiction  of  a  court  of 
equity  in  the  case  of  nuisance,  is  that  material  injury  by  one  to  the 
comfort  of  another,  which  requires  the  application  of  a  power  to  prevent 
as  well  as  to  remedy  the  evil.  Where  the  question  of  legal  injury  is 
referred  to  a  court  of  law  under  the  sanction  of  chancery,  an  injunction 
is  granted  to  restrain  the  mischief  until  the  merits  of  the  case  can  be 
finally  heard;  and  if  the  opinion  of- the  court  be  in  favor  of  the 
plaintiff,  it  will  grant  its  final  preventive  relief  by  a  perpetual  injunc- 
tion. 

On  this  subject,  Mr.  Story  says :  "The  ground  of  this  jurisdiction  of 
courts  of  equity  in  cases  of  purpresture,  as  well  as  of  public  nuisances,' 
undoubtedly  is  their  ability  to  give  a  more  complete  and  perfect 
remedy  than  is  attainable  at  law,  in  order  to  prevent  irreparable 
mischief,  and  also  to  suppress  oppressive  and  vexatious  litigations. 
Mit£  Eq.  PI.  by  Jeremy,  144,  145 ;  Attorney-general  v.  Johnson^  2 
Wilson's  Oh.  E.  101, 102.    In  the  first  place,  they  can  interpose  where 
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the  courts  of  law  cannot  to  restrain  and  prevent  such  nuisances,  which 
are  threatened  or  are  in  progress,  as  well  as  to  abate  those  already 
existing.  Attorney-general  v.  Johnson,  2  Wilson's  Ch.  R.  101, 102.  In 
the  next  place,  by  a  perpetual  injunction,  the  remedy  is  made  complete 
through  all  future  time ;  whereas  an  information  or  indictment  at  the 
common  law  can  only  dispose  Qf  the  present  nuisance ;  and  for  fature 
acts  new  prosecutions  must  be  brought.  In  the  next  place,  the  reme- 
dial justice  in  equity  may  be  prompt  and  immediate  before  irreparable 
mischief  is  done;  whereas  at  law  nothing  can  be  done,  except 
after  a  trial  and  upon  the  award  of  judgment.  In  the  next  place,  a 
court  of  equity  will  not  only  interfere  upon  the  information  of  the 
attorney-general,  but  also  upon  the  application  of  private  parties 
directly  affected  by  the  nuisance ;  whereas  at  law,  in  many  cases  the 
remedy  is,  or  may  be,  solely  through  the  instrumentality  of  the 
attorney-general. 

But  in  all  cases  of  this  sort,  courts  of  equity  will  grant  an  injunction 
to  restrain  a  public  nuisance  only  in  cases  where  the  fact  is  clearly 
made  out  upon  determinate  and  satisfactory  evidence.  For  if  the 
evidence  be  conflicting  and  the  injury  to  the  public  doubtfal,  that 
alone  will  constitute  a  ground  for  withholding  this  extraordinary 
interposition.  Earl  of  Ripon  v.  Ebbart,  1  Cooper's  Sel.  Cas.  333 ;  S.  C. 
3  Mylne  &  Keen,  169.  And,  indeed,  the  same  doctrine  is  equally 
applicable  to  cases  of  private  nuisance.  lb. ;  Hart  v.  Mayor  of  Albany^ 
3  Paige's  R.  210,  213.  But  when  private  individuals  suffer  an  injury 
quite  distinct  from  that  of  the  public  in  general,  in  consequence  of  a 
public  nuisance,  they  will  be  entitled  to  an  injunction,  and  relief  in 
equity,  which  may  thus  compel  the  wrong-doer  to  take  active  measures 
against  allowing  the  injury  to  continue.  Spencer  v.  Lcmdcm  and  Bir- 
mingham Railway  Company^  8  Sim.  R.  193;  Catlin  v.  Valentine^  9 
Paige's  R.  575 ;  see  Sampson  v.  Smithy  8  Sim.  R.  272. 

In  regard  to  private  nuisances,  the  interference  of  courts  of  equity  by 
way  of  injunction  is  imdoubtedly  founded  upon  the  ground  of  restrain- 
ing irreparable  mischief  or  of  suppressing  oppressive  and  interminable 
litigation,  or  of  preventing  multiplicity  of  suits.  Mitf.  Eq.  PI.  by 
Jeremy,  144,  145 ;  Jeremy  on  Eq.  Jurisd.  b.  3,  ch.  2,  sec.  1,  p.  309. 
It  is  not  every  case  which  will  furnish  a  right  of  action  against  a  party 
for  a  nuisance,  which  will  justify  the  interposition  of  courts  of  equity 
to  redress  the  injury,  or  to  remove  the  annoyance.  But  there  must  be 
such  an  injury  as  from  its  nature  is  not  susceptible  of  being  adequately 
compensated  by  damages  at  law,  or  such  as  from  its  continuance  or 
permanent  mischief,  must  occasion  a  constantly  recurring  grievance, 
which  cannot  be  otherwise  prevented  but  by  an  injunction.    Fish* 
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manger^  Company  v.  Jiw<  i/KJia  Company^  1  Die.  163,  164 ;  AUomey" 
general  v.  Nichol^  16  Vea  342  ;  (hrporatwn  of  New  York  v.  Mapes^  6 
John.  Ch.  K.  46 ;  Mohawk  aiid  Hudson  BaUroad  Company  v.  Aricher^ 
6  Paige's  R  83.  Thus,  it  has  been  said,  that  every  common  trespass 
is  not  a  foundation  for  an  injunction,  where  it  is  only  contingent^ 
fugitive  or  temporary.  But  if  it  is  continued  so  long^as  to  become  a 
nuisance,  in  such  case  an  injunction  ought  to  be  granted  to  restrain  the 
person  from  committing  it  Ooulson  v.  White^  3  Atk.  21.  So  a  mere 
diminution  of  the  value  of  property  by  the  nuisance,  without  irreparable 
mischief  will  not  furnish  any  foundation  for  equitable  relief.  AUomey- 
general  v.  Ntchol,  16  Ves.  342  ;  Wynstanley  v.  Zee,  2  Swanst.  R  336 ; 
Earl  ofRipon  v.  Hdbart,  3  Mylne  &  Keen,  169  ]  S.  C.  1  -Cooper's  SeL 
Ca&  333. 

On  the  other  hand,  where  the  injury  is  irreparable,  as,  where  loss  of 
health,  loss  of  trade,  destruction  of  the  means  of  subsistence,  or  perma- 
nent ruin  to  property,  may  or  will  ensue  from  the  wrongful  act  or 
erection ;  in  every  such  case  courts  of  equity  will  interfere  by  injunc- 
tion, in  furtherance  of  justice  and  the  violated  rights  of  the  party. 
Wynstanley  v.  Zee,  2  Swanst  R  335 ;  Attorney-general  v.  Nichol,  16 
Ves.  342  ;  Cherrington  v.  Abney,  2  Vem.  646 ;  Earl  Bathurst  v.  Burden^ 
2  Bro.  Ch.  R  64 ;  Nutbrown  v.  Thornton,  10  Ves.  163 ;  Mohawk  S  Hud- 
son BaUroad  Company  v.  Artdier,  6  Paige's  R  83.  Thus,  for  example, 
where  a  party  builds  so  near  the  house  of  another  party  as  to  darken 
his  windows,  against  the  clear  rights  of  the  latter,  either  by  contract,  or 
by  ancient  possession,  courts  of  equity  will  interfere  by  injunction  to 
prevent  nuisance,  as  well  as  to  remedy  it,  if  already  done,  although  ai; 
action  for  damages  would  lie  at  law ;  for  the  latter  can  in  no  just  sense 
be  deemed  an  adequate  relief  in  such  a  case.  Ibid.  Back  v.  Stacy,  2 
Buss.  Beports,  121.  The  injury  is  material,  and  operates  daily  to 
destroy  or  diminish  the  comfort  and  use  of  the  neighboring  house ; 
and  the*remedy  by  a  multiplicity  of  actions,  for  the  continuance  of  it, 
would  furnish  no  substantial  compensation. 

The  same  rule  will  apply  to  cases  where  blocks  of  buildings  have 
been  erected,  with  particular  covenants  respecting  the  enjoyment 
thereof  and  the  erection  of  livery  stables,  slaughter-houses,  glue  fac- 
tory, and  other  special  privileges  or  inconveniences ;  for  in  such  cases, 
each  purchaser  or  owner  of  one  of  the  block  ,will  be  entitled  to  an  in- 
junction to  prevent  the  breach,  and  to  enforce  the  observance  of  such 
covenants,  since  they  are  for  the  mutual  benefit  and  protection  of  all 
the  owners  and  purchasers  in  the  block.  Barrow  v.  Richards,  8  Paige's 
R  351 ;  Dvke  of  Bedford  v.  The  Trustees  of  the  British  Museum,  2  Sugden 
on  Vendors,  Appx.  p.  361  (9th  edit) ;  S.  C.  dted  8  Paige's  R  854.  See 
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T/miams  V.  Earl  of  Jersey,  1  Craig  &  Phillips'  R.  91 ;  1  Story's  Eq. 
Juris.  §  729  ;  lb.  §  959  a. 

In  the  case  of  Attorney-general  v.  Forhes,  2  Mylne  &  Craig,  129, 130, 
the  court  say  :  "  With  respect  to  the  question  of  jurisdiction,  it  was 
broadly  asserted,  that  an  application  to  this  court  to  prevent  a  nuisance 
to  a  public  road,  was  never  heard  of.    A  little  research,  however, 
would  have  found  many  such  instances.    Many  cases  might  have  been 
produced,  in  which  the  court  has  interfered  to  prevent  nuisances  to 
public  rivers  and  to  public  harbors.    And  the  court  of  exchequer,  as 
well  as  this  court,  acting  as  a  court  of  equity,  has  a  well-established 
jurisdiction,  upon  a  proceeding  by  way  of  information,  to  prevent  nui- 
sances to  public  harbors  and  public  roads ;  and,  in  short,  generally,  to 
prevent  public  nuisances.    In  Box  v.  AUen,  this  court  interfered  to  stay 
the  proceedings  of  parties,  whose  jurisdiction  is  quite  as  high  as  that 
of  the  court  of  quarter  sessions  over  bridges,  namely,  the  commissioners 
of  sewers.    Those  commissioners  possess  a  jurisdiction  founded  on  acts 
of  parliament,  and  they  have  a  right  within  the  due  limits  of  their 
authority,  to  do  all  necessary  acts  in  the  execution  of  their  functions. 
Nevertheless,  if  they  so  execute  what  they  conceive  to  be  their  duty, 
as  to  create  or  occasion  a  public  nuisance,  this  court  has  an  undoubted 
right  to  interpose.     The  same  question  occurred  in  Kerrison  v.  Sparrow, 
before  Lord  Eldon,  in  which  his  lordship,  under  the  circumstances  of 
the  case,  considered,  that  he  ought  not  to  interfere ;  but  the  jurisdiction 
of  the  court  was  not  there  denied  or  disputed.     In  Attorney-general  v. 
Johnson,  the  objection  to  the  jurisdiction  was  attempted  to  be  raised. 
The  defendants  in  that  case,  the  corporation  of  the  city  of  London, 
were  authorized  by  act  of  parliament  to  do  what  was  necessary  to  be 
done  in  the  exercise  of  their  duty,  as  conservators  of  the  river  Thames. 
But,  in  that  particular  instance,  they  had  assumed  to  themselves  a 
right  to  carry  on,  or  sanction  operations,  which  created  a  nuisance  to 
the  king's  subjects;  and  the  court  accordingly  interfered  to  prevent 
them  from  so  exercising  their  undoubted  legal  powers.     To  say  that 
this  court,  when  it  interferes  in  such  a  case,  is  acting  as  a  court  of  ap- 
peal from  the  court  of  quarter  sessions,  is  anything  but  a  correct 
representation  of  the  fact.    The  jurisdiction  is  exercised,  not  for  the 
purpose  of  overruling  the  power  of  others,  by  way  of  appeal  from  their 
authority,  but  for  the  purpose  of  exerting  a  salutary  control  over  all, 
for  the  protection  of  the  public." 

2.  When  Trial  at  Law  Directed. 
On  this  subject,  Mr.  Eden  (p.  272,  et  seq.)  remarks :  ''  Where  the 
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coTirt  is  satisfied  that  the  matter  complained  of  is  not  a  nuisance,  the 
injunction  is  immediately  refused  or  dissolved.  It  has  also  been  said, 
that  there  is  no  instance  of  the  court  holding  it  a  nuisance,  and  there- 
fore enjoining  it  without  trial  This  proposition,  however,  it  is  sub- 
mitted, is  laid  down  too  extensively  ;  for  though  some  orders  of  Lord 
Jeflfries,  who,  on  petition^  restrained  persons  from  proceeding  in  build- 
ings which  would  intercept  the  prospect  from  Gray's  Inn  Gardens, 
may  not  be  considered  as  authorities,  yet  in  all  the  cases  cited  from 
Lord  Hale  also,  and  in  the  modem  decisions  in  the  exchequer,  which, 
although  purprestures,  were  also  nuisances,  the  decrees  were  made 
without  any  trial.  Lord  Hale  also,  in  another  part  of  the  treatise,  in 
enumerating  the  various  nuisances  which  may  be  committed  to  harbors, 
notices  but  one  in  which  a  trial  is  necessary,  and  this  not  on  the 
ground  of  any  want  of  jurisdiction  in  the  court  to  restrain  a  nuisance 
in  general  without  a  previous  verdict,  but  because  in  that  particular 
case,  (viz.  the  straitening  a  port  or  harbor  by  building  too  far  jnto  the 
water,)  it  is  a  question  of  fact,  whether  the  matter  complained  of  is  or 
is  not  a  nuisance ;  for,  as  he  observes,  in  many  cases  it  is  an  advan- 
tage to  the  port  to  keep  the  sea-water  from  diffusing  at  large.  As  the 
matter  complained  of  is  therefore  not  ipso  foLcto  a  nuisance,  but  may 
be  so,  according  to  circumstances,  it  becomes  necessary  to  ascertain 
those  circumstances  by  verdict ;  but  where  it  is  in  itself  a  nuisance,  the 
court  (if  there  is  sufficient  evidence  of  its  existence)  is  competent  to 
restrain  it  without  a  verdict.  There  is  a  similar  distinction  noticed  in 
the  argument  in  Yard  v.  Ford^  in  Saunders,  and  in  a  passage  from 
Fitz  Herbert's  Natura  Brevium  there  cited.  It  is  there  said,  that  if  a 
market  be  on  the  same  day,  it  shall  be  intended  a  nuisance ;  but  if  it 
be  on  another  day,  it  shall  not  be  so  intended,  and  therefore  it  shall  he 
put  in  issue  whether  it  be  a  a  nuisance  or  not. 

Whatever  may  be  the  actual  jurisdiction  upon  this  point,  it  is,  however, 
certain  that  courts  of  equity  are  at  present  extremely  unwilling  to  in- 
terpose without  a  trial  at  law ;  a  question,  therefore,  has  always  arisen 
in  these  cases,  whether  the  court  will  grant  or  continue  an  injunction 
an  the  trial  It  may  be  added,  that  in  all  cases  where  the  right  is 
doubtful,  the  court  will  direct  a  trial,  and  in  the  meantime,  if  there  be 
danger  of  irreparable  mischief,  or  if  there  is  any  other  good  cause  for 
granting  a  temporary  injunction,  it  will  be  ordered,  so  as  to  restrain  all 
injurious  proceedings ;  and  when  the  plaintiff's  right  is  fully  estab- 
lished, a  perpetual  injunction  will  be  decreed."    (Mitf.  PI.  3  ed.  111.) 
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CHAPTER  Xn. 

Chapter  XII.  treats  of  patents,  and  the  restraining  their  infringement. 

1.  Foundation  of  Property  in  Invention. 

2.  Origin  of  Patents. 

3.  Subject  of  Patent. 

4.  Specification. 

5.  Enrolling  Specification. 

6.  Jurisdiction  of  Equity. 

1.  Foundation  of  Property  in  Invention. 

In  has  often  been  asserted,  that  according  to  the  principles  of  uni- 
versal ec[uity,  an  inventor  has  an  exclusive  property  in  his  invention. 
But  it  is  clear,  that  independent  of  positive  law,  he  has  no  such  exclu- 
sive property,  any  longer  than  he  keeps  it  secret ;  for  no  one  who  first 
makes  any  discovery  can  thereby  acquire  the  right  to  prevent  others 
from  making  and  using  the  same  discovery.  He  may,  if  he  pleases, 
conceal  his  discovery  fix)m  the  world,  but  the  moment  he  publishes  it, 
he  abandons  his  exclusive  property  in  it,  and  others  acquire  a  right  to 
use  the  invention  in  any  manner  they  please.  The  exclusive  rjght  to 
use  an  invention  after  it  is  published,  can  only  have  existence,  there- 
fore, by  virtue  of  some  positive  law,  which  is  made  within  the  actual 
or  implied  consent  of  the  whole  community. 

Every  member  of  the  community  receives  many  benefits  from  the 
society  in  which  he  lives,  and  he  is  therefore  bound,  by  every  means 
in  his  power,  to  advance  its  interests.  And  it  seems  to  be  but  reasona- 
ble that  he  should  be  expected  to  promote  the  public  weal  by  putting 
the  community  in  possession  of  any  discovery  he  makes  which  may  be 
for  the  public  good.  But  invention  is  generally  the  result  of  much 
study  and  labor,  accompanied  with  a  considerable  expenditure  of  time 
and  money,  and  few  persons  have  the  requisite  ability  and  inclination^ 
without  the  hope  of  reward,  to  search  for  improvements  in  fhe  arts  for 
the  benefit  of  the  public. 

The  whole  community  is  benefited  by  the  promotion  of  the  useful 
arts,  and,  therefore,  it  is  for  the  public  good  to  hold  out  the  promise  of 
rewards  to  the  inventors  of  the  new  and  useful  arts  and  manufactures, 
who  may  first  put  the  public  in  possession  of  them. 

In  some  cases,  where  meritorious  inventions  could  not  be  otherwise 
adequately  rewarded,  sums  of  money  have  been  granted  to  them  out  of 
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the  public  puise ;  but  such  a  mode  of  reoompenfie,  it  is  clear,  could  not 
be  generally  adopted. 

The  mode  of  rewarding  inventors,  which  has  been  adopted  in  this 
country,  seems  to  be  the  best  that  could  be  devised :  it  is  by  granting 
the  inventor  a  monopoly  in  his  invention  for  a  limited  time.  It  is  true 
that  by  such  a  grant  every  other  person  is  restrained  during  the  con- 
tinuance of  the  monopoly  from  using  the  patent  invention,  even  if  he 
makes  a  similar  discovery  himself.  But  at  the  time  the  grant  is  made, 
it  is  by  no  means  certain  that  the  invention  will  be  given  to  the  public, 
or  even  made  by  any  other  person,  and  by  the  temporary  suspension 
of  their  right,  the  people  acquire  the  certainty  of  being  able  to  use  the 
invention  at  the  expiration  of  the  monopoly.  The  reward  which  an 
inventor  thus  obtains,  will,  in  general,  be  in  proportion  to  the  benefit 
which  he  confers  upon  the  public,  for  the  greater  the  utility  of  the  in- 
vention the  more  profitable  will  it  be  to  the  grantee  of  the  monopoly. 

Speaking  of  such  a  grant.  Sir  Edward  Coke  says :  •*  The  reason  where- 
fore such  a  privilege  is  good  in  law  is  because  the  inventor  bringeth  to 
and  for  the  commonwealth  a  new  manufacture  by  his  invention,  costs 
and  charges,  and  therefore  it  is  reason  that  he  should  have  a  privilege 
for  his  reward,  (and  the  encouragement  of  others  in  the  like)  for  a  con- 
venient time." 

Utility  to  the  public  is,  in  fiwjt,  the  consideration  for  every  grant  of 
the  sole  use  of  an  invention,  and  letters-patent,  containing  such  grants, 
always  state  the  public  good  to  be  the  motive  of  government  in  mak- 
ing the  grants.  It  is  not  everything  invented,  therefore,  to  the  sole 
use  of  which  the  inventor  can  become  entitled,  for  the  thing  itself 
(although  perfectly  new)  may  be  of  no  value  whatsoever  to  the  pub- 
lic. And  an  exclusive  right  vested  in  any  one  to  use  a  thing,  which 
at  the  time  it  is  given  or  offered  to  the  public,  is  of  itself  of  no  value, 
might  prevent  others  from  bringing  forward  useful  and  profitable 
inventions,  by  reason  of  such  otherwise  useless  thing  forming  part 
of  their  inventions.  If  an  invention  is  useful  to  the  inventor,  and  use- 
less to  the  public,  the  inventor  does  not  suffer  any  injury  by  having 
no  tegal  right  to  the  exclusive  use  of  it ;  for  no  one  would  infringe  the 
right  if  he  had  it,  and  the  legal  right  could  not  be  any  source  of  profit 
to  him ;  and  if  he  should  fear  that  he  himself  would  be  deprived  of  the 
right  to  use  his  invention  by  reason  of  its  being  included  in  a  grant  to 
some  other  person,  he  might  most  effectually  prevent  that  by  publish- 
ing it  to  the  world.  Still  less  will  the  inventor  be  injured  for  want  of 
such  exclusive  right  if  the  invention  is  of  no  utility  either  to  himself 
or  the  public,  and  he  cannot  have  any  right  by  means  of  his  useless  in- 
vention to  anticipate  and  appropriate  to  himself  any  part  of  the  profit 
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to  arise  from  the  subsequent  invention  of  any  other  person  who  may 
be  able  by  his  ingenuity  to  confer  an  actual  benefit  upon  the  public. 

The  total  absence  of  utility  to  the  public  in  any  invention  will  at  all 
times,  therefore,  vitiate  a  grant  of  the  sole  use  of  it ;  but  it  will  not  be 
void  on  that  ground,  if  the  invention  was  of  any  utility  to  the  public, 
although  such  utility  may  be  very  small. 

But  an  invention  may  happen  to  be  of  some  use  to  the  public,  and 
yet  it  may  be  so  trifling  or  frivolous  that  the  inconvenience  to  the 
public  arising  from  the  grant  of  the  sole  use  of  it  would  not  be  ade- 
quately compensated  by  the  benefit  which  the  public  would  receive 
from  it. 

The  law  has  deemed  it  right,  therefore,  that  mere  discovery  of  any 
new  manufacture  shall  not  vest  the  sole  right  to  use  it  in  the  inventor ; 
but  that  in  order  to  become  entitled  to  such  a  sole  privilege,  he  must  ob- 
tain a  grant  of  it  from  government,  in  whom  the  law  has  vested  the 
power  of  judging  not  only  whether  the  invention  is  likely  to  be  of  so 
much  utility  to  the  public  as  to -render  the  making  of  the  grant  a  mat- 
ter  of  public  expediency,  but  also  what  duration  of  privilege  the  invention 
merits. 

2.  Origin  of  Patents. 

It  is  impossible  to  ascertain  with  certainty  the  origin  of  grants  of  the 
sole  use  of  inventions,  but  there  is  reason  to  believe  that  it  is  of  very 
ancient  date.  Thus,  in  a  case  decided  in  the  reign  of  Edward  the 
Third,  it  is  said  that  arts  and  sciences  which  are  for  the  public  good 
are  greatly  favored  in  law,  and  the  king,  as  chief  guardian  of  the  com- 
mon weal,  has  power  and  authority  by  his  prerogative  to  grant  many 
privileges /w  the  sake  of  the  public  good,  although  prima  facie  they  appear 
to  be  clearly  against  common  right. 

And  it  is  stated  at  the  end  of  the  report  of  the  case  of  Darcy  v.  Alien, 
in  Sir  Francis  Moore's  Eeports,  that  in  the  time  of  Edward  IIL  some 
alchymists  persuaded  the  king  that  a  philosopher's  stone  n:iight  be 
made,  that  the  king  granted  a  commission  to  two  friars  and  two  alder- 
men to  enquire  if  it  was  feasible,  who  certified  that  it  was,  and  that  the 
king  granted  to  the  two  aldermen  a  patent  of  privilege,  that  they  and 
their  assigns  should  have  the  sole  making  of  the  philosopher's  stone. 
There  is  reason  to  believe  that  the  practice  of  making  grants  of  the.sole 
use  of  inventions  originated  in  England,  and  that  the  English  system 
of  rewarding  the  inventors  has  since  been  copied  more  or  less  closely 
by  almost  every  European  power.  It  is  quite  certain  that  in  England 
the  crown  derives  its'power  to  grant  such  letters-patent  from  the  com- 
mon law  itself  but  restrained  by  the  statute  of  monopolies,  which  was 
little  more  than  a  declaration  of  the  common  law  on  the  subject. 
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Although  it  seems  that  the  law  has  at  all  times  permitted  the  grant 
of  such  limited  monopolies  as  the  exclusive  right  to  use  new  inventions, 
yet  almost  all  other  grants  of  monopolies  by  the  crown  were  contrary 
to  the  common  law,  and  the  legislature  in  former  times  frequently  in- 
terfered to  repress  them.  Notwithstanding  the  illegality  of  all  monopo- 
lies (except  those  for  the  sole  use  of  new  inventions)  they  were  very 
frequently  granted  in  former  times,  but  the  continual  encroachments  of 
the  prerogative  upon  the  common  law  in  this  way,  particularly  during 
the  reigns  of  Elizabeth  and  James  I.,  led  at  last  to  the  passing  of  the 
celebrated  statute  of  monopolies  in  the  21st  year  of  the  reign  of  the  lat- 
ter monarch,  by  which  the  crown  was  effectually  restained  from  mak- 
ing such  extravagant  and  illegal  grants.  It  is  by  that  statute  declared, 
that  all  monopolies  whatsoever  are  contrary  to  law  and  void ;  with  a 
a  saving,  however,  of  letters-patent  and  grants  of  the  sole  privilege  of 
working  or  making  of  new  manufactures  to  the  first  inventors  thereof 
The  provisions  of  this  statute,  material  to  the  subject,  are  minutely  con- 
sidered in  Hindmarch  on  Patent  Privileges,  ch.  2,  p.  5. 

The  constitution  of  the  United  States  (art.  1,  sec.  8,  no.  8,)  authorizes 
congress  "  To  promote  the  progress  of  science  and  the  useful  arts,  by 
securing  for  limited  times,  to  authors  and  inventors  the  exclusive  right 
to  their  respective  writings  and  discoveries." 

This  power  did  not  exist  under  the  confederation,  and  its  utility  does 
not  seem  to  have  been  questioned.  The  copyright  of  authors  in  their 
works  had,  before  the  revolution,  been  decided  in  Great  Britain  to  be 
a  common  law  right ;  and  it  was  regulated  and  limited  under  statutes 
passed  by  parliament  upon  that  subject.  The  right  to  useful  inven- 
tions seems,  with  equal  reason,  to  belong  to  the  inventors ;  and,  ac- 
cordingly, it  was  saved  out  of  the  statute  of  monopolies  in  the  reign  of 
James  I.,  and  has  ever  since  been  allowed  for  a  limited  period,  not 
exceeding  fourteen  years.  It  is  doubtless  to  this  knowledge  of  the 
common  law  and  statutable  rights  of  authors  and  inventors  that  we  are 
to  attribute  this  constitutional  provision.  It  is  beneficial  to  all  parties 
that  the  national  government  should  possess  this  power,  to  authors  and 
inventors,  because,  otherwise,  they  would  be  subjected  to  the  varying 
laws  and  systems  of  the  different  states  on  this  subject,  which  would 
impair,  and  might  even  destroy  the  value  of  their  rights ;  to  the  public, 
as  it  will  promote  the  progress  of  science  and  the  useful  arts,  and  admit 
the  people  at  large,  after  a  short  interval,  to  the  full  possession  and  en- 
joyment of  all  writings  and  inventions  without  restraint.  In  short,  the 
only  boon  that  could  be  offered  to  inventors  to  disclose  the  secrets  of 
their  discoveries,  would  be  the  exclusive  right  and  profit  of  them,  as  a 
monopoly,  for  a  limited  period.    And  authors  would  have  little  induce- 
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ment  to  prepare  elaborate  works  for  the  public,  if  the  publication  of 
them  would  be  at  a  large  expense,  and,  so  soon  as  they  were  published, 
there  would  be  an  unlimited  right  of  depredation  and  piracy  of  their 
copyright.  The  states  could  not  separately  make  eflfectual  provision 
for  either  of  the  cases ;  and  most  of  them,  at  the  time  of  the  adoption 
of  the  constitution,  had  anticipated  the  propriety  of  such  a  grant  of 
power,  by  passing  laws  on  the  subject  at  the  instance  of  the  continental 
congress. 

• 

8.  Subject  of  Patent. 

Nothing  but  an  invention  is  patentable.  To  decide  what  iaventions 
are  comprehended  under  the  law,  our  first  resort  must  be  to  the  words 
of  the  law.  In  the  English  statute  the  kinds  of  subjects  intended  by 
that  law,  are  expressed  by  the  single  word  Tnanufacture  •;  and  the  mean- 
ing and  extent  of  this  word,  in  reference  to  the  subject  in  hand,  is  re- 
stricted in  the  first  place,  by  express  provisions  in  the  law,  and  then 
again  by  construction. 

In  the  case  of  monopolies,  it  is  laid  down  that  the  crown  may  grant 
a  monopoly  of  "  a  new  trade"  or  "  any  engine  tending  to  the  fdrther- 
ance  of  a  trad6  that  never  was  used  before."  In  the  Clothmorkers  of 
Ipswich case^  it  is  said,  that  "if  a  man  hath  brought  in  a  new  invention, 
and  a  new  trade,"  or  "  a  new  discovery  of  anything,"  the  crown  may 
grant  to  him  that  he  only  shall  use  such  a  trade.  In  the  case  of  Edge- 
berry  v.  Stevens^  it  was  held  that  the  act  (the  exception  contained  in  the 
statute  of  monopolies)  intended  to  encourage  new  devices  useful  to  the 
kingdom.  In  Sheppard's  Abridgement  it  is  said,  that  the  king  may 
grant  a  patent  for  a  new  trader  or  device,  or  any  new  engine  tending 
to  the  furtherance  of  it.  And  Serjeant  Hawkins  says,  that  the  king 
may  grant  the  sole  use  of  an  art  invented  or  first  brought  into  the  realm 
by  the  grantee."  These  authorities,  and  indeed  all  the  other  old 
authorities  on  the  subject,  show  that  the  object  of  the  law  in  giving 
validity  to  patent  privileges  for  new  inventions  was  to  encourage  the 
introduction  of  new  arts  for  the  employment  of  the  prople  in  manu- 
facturing articles  of  commerce,  and  to  promote  the  trade  of  the  country. 

And  the  word  "  manufactures,"  coupled  with  the  words  "  raising 
prices  of  commodities  at  home,  or  hurt  of  trade,"  in  the  exception  con- 
tained in  the  statute,  show  that  the  intent  of  the  exception  was  precise- 
ly the  same  as  that  of  the  common  law.  The  judgment  delivered  by 
the  court  of  king's  bench,  in  the  case  of  Mitchell  v.  Reynolds^  (which 
occurred  about  eighty  years  after  the  passing  of  the  statute,)  contains 
a  most  important  exposition  of  the  law  relating  to  monopolies  in 
general,  in  which  the  court  lays  down  what  they  deemed  capable  of 
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being  made  the  subject  of  a  grant  by  letters-patent  After  stating 
that  other  monoplies  granted  by  the  crown  are  void,  the  court  said, 
that  "A  grant  of  the  sole  use  of  a  new  invented  art,  is  good,  being  in- 
dulged for  the  encouragement  of  ingenuity  ;  but  this  is  tied  up  by  the 
statute  of  21  James  I.  c.  8,  s.  6,  to  the  term  of  fourteen  years ;  for  after 
that  time  it  is  presumed  to  be  a  known  trade,  and  to  have  spread  itself 
Mnong  the  people."  And  after  stating  the  reasons  why  restraints  of 
trade  created  by  grants  and  charters  from  the  crown,  and  by-laws,  are 
generally  void,  the  court  proceeds  to  stay,  "  But  none  of  the  cases  of 
customs,  by-laws  to  enforce  these  customs,  and  patents  for  the  sole  use 
of  a  new  invented  art,  are  within  any  of  these  reasons ;  for  here  no 
man  is  abridged  of  his  liberty  or  disseised  of  his  freehold ;  a  custom  is 
lex  loci,  and  foreigners  have  no  pretence  of  right  in  a  particular  society 
exempt  from  the  laws  of  that  society ;  and  as  to  new  invented  arts 
nobody  can  be  said  to  have  a  right  to  that  which  was  not  in  being  be- 
fore ;  and  therefore  it  is  but  a  reasonable  reward  to  ingenuity  and  im- 
common  industry." 

The  case  of  Mitchell  v.  Reynolds  was  cited  and  highly  approved  by 
the  court  of  common  pleas,  in  the  case  of  The  Master  Wardens  and 
Society  of  Ghinmakers  v.  Fell  The  same  law  is  laid  down  in  Bacon's 
Abridgement  under  the  title  Monopoly,  where  it  is  said,  "  but  it 
seemeth  clear  that  the  king  may  for  a  reasonable  time  make  a  good 
grant  to  any  one  of  the  sole  use  of  any  art  invented  or  first  brought 
into  the  realm  by  the  grantee."  And  under  the  title  Prerogative,  in 
the  same  work,  is  the  following  passage  to  the  same  effect,  "  It  is  agreed 
that  the  king  may  for  a  reasonable  time  grant  to  a  person  the  sole  use 
of  any  art  first  invented  by  him  ;  and  this  it  seems  the  king  might  do 
at  common  law,  and  is  therefore  excepted  out  of  the  statute  of  monopo- 
lies." It  seems  therefore  that  at  common  law,  any  new  art  of  produc- 
ing an  article  of  trade  or  commerce  might  be  made  the  subject  of  a 
patent  privilege ;  and  the  grant  of  such  a  privilege  appears  to  come 
precisely  within  the  description  of  grant  of  privileges  of  the  sole  work- 
ing and  making  of  any  manner  of  new  manufectures  excepted  in  the 
statute  of  monopolies. 

The  law  as  laid  down  in  the  common  law  authorities  which  have 
been  cited  respecting  the  subject  of  patent  privileges,  appears  to  have 
lost  sight  of  in  the  cases  which  have  been  decided  on  the  subject  since 
the  passing  of  the  statute  of  monopolies.  Iijdeed  in  almost  all  the 
subsequent  cases  the  courts  appear  to  have  decided  the  questions 
before  them,  merely  upon  the  construction  of  the  word  "  manufact- 
ures," contained  in  the  sixth  section  of  the  statute  of  monopolies.  The 
consequence  has  been  a  great  deal  of  confusion  and  uncertainty  as  to 
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what  might  be  made  the  subject  of  a  grant  by  patent,  within  the  mean- 
ing  of  the  word  "  manufactures,"  much  if  not  all  of  which  might  have 
been  avoided  if  the  old  authorities  had  not  been  so  entirely  neglected. 
According  to  the  reported  cases  on  patent  law,  it  was  long  doubted 
whether  a  mode,  method,  or  process  of  itself,  and  apart  from  its  produce 
or  results,  could  legally  be  made  the  subject  of  a  patent  privilege ;  and 
this  point  remained  doubtful  until  the  question  was  expressly  decided 
by  the  court  of  common  pleas,  in  favor  of  such  a  grant,  in  the  recent 
case  of  CrarvR  v.  Price. 

In  the  case  of  BouKon  &  Watt  v.  Bvll^  the  Lord  Chief  Justice  Eyre, 
said :  '*  When  the  effect  produced  in  some  new  substance  or  compo- 
sition of  things,  it  should  seem  that  the  privilege  of  the  sole  working 
or  making  ought  to  be  for  such  new  substance  or  composition,  without 
regard  to  the  mechanism  or  process  by  which  it  has  been  produced, 
which  though  perhaps  also  new,  will  be  only  useful  as  producing  the 
new  substance.  When  the  effect  produced  is  no  substance  or  compo- 
sition of  things,  the  patent  can  only  be  for  the  mechanism,  if  new 
mechanism  is  used  or  for  the  process,  if  it  be  a  new  method  of  operat- 
ing with  or  without  old  mechanism  by  which  the  effect  is  produced." 
His  lordship  also  said,  that  in  the  list  of  patents  with  which  he  had 
been  furnished,  there  were  several  for  new  methods  of  manufacturing 
articles  in  common  use,  where  the  sole  merit  and  the  whole  effect  pro- 
duced were  the  saving  of  time  and  expense,  and  thereby  lowering  the 
price  of  the  article,  and  introducing  it  into  more  general  use.  And  his 
lordship  added,  that  he  thought  these  methods  might  be  said  to  be  new 
manufactures  in  one  of  the  common  acceptations  of  the  word,  as  we 
speak  of  the  manufacture  of  glass,  or  any  other  things  of  that  kind. 
And  speaking  of  the  patent  in  question  in  that  case,  the  same  learned 
judge  said,  **  The  patent  cannot  be  for  the  effect  produced,  for  it  is 
either  no  substance  at  all,  or  what  is  exactly  the  same  thing  as  to  the 
question  upon  a  patent,  no  new  substance,  but  an  old  one  produced 
advantageously  for  the  public.  It  cannot  be  for  the  mechanism,  for 
there  is  no  new  mechanism  employed :  it  must  then  be  for  the  method ; 
and  I  would  say,  in  the  very  significant  words  of  Lord  Mansfield,  in 
the  great  case  of  the  copyright,  it  must  be  for  the  method  detached 
from  all  physical  existence  whatever."  And  in  another  part  of  his 
judgment,  his  lordship  said,  "  Under  the  practice  of  making,  we  may 
class  all  new  artificial,  manners  of  operating  with  the  hand,  or  with 
instruments  in  common  use,  new  processes  in  any  art  producing  effects 
useful  to  the  public." 

The  act  of  Congress  of  1798  gives  a  more  full  and  definite  description 
of  patentable  subjects ;  the  words  are,   *'  any  new  and  useful  art,  ma- 
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chine,  manufacture,  or  composition  of  matter."  This  law  is  intended 
to  express  more  fully  and  precisely  the  practical  construction  which 
had  already  been  given  to  the  fifth  and  sixth  sections  of  the  British 
act  of  monopolies,  and  is  thus  at  the  same  time,  the  lav  of  the  United 
States,  and  an  exposition  of  that  of  England. 

The  law  allows  a  party  a  patent  for  a  new  and  useful  invention :  and 
by  '^  useM  invention,"  is  meant,  not  an  invention  in  all  cases  superior 
to  the  modes  now  in  use  for  the  same  piupose,  but  useful  in  contra- 
distinction to  £rivolous  and  mischievous  inventions.  LoweU  v.  Lewis, 
1  Mason's  0.  C.  R  182.  By  "  useful  invention,"  in  the  patent  act  of 
the  United  States,  is  meant  an  invention  which  may  be  applied  to  a 
beneficial  use  in  society,  in  contradistinction  to  an  invention  which  is 
injurious  to  the  morals,  the  health,  or  the  good  order  of  societjr.  Bed- 
ford V.  SutU^  et  cd.  1  Mason's  C.  C.  E.  302.  Kneass  v.  The  SchuylkiU 
Bank,  3  Wash.  0.  C.  B.  9.  It  is  not  necessary  that  the  invention  shoud 
be  of  such  general  utility  as  to  supersede  all  other  inventions  previously 
in  practice  to  accomplish  the  same  purpose.  Bedford  v.  Hunt,  etcdl 
Mason's  C.  C.  B.  302.  Nor  is  it  important  that  its  practical  utility 
should  be  very  limited,  for  the  law  does  not  look  to  the  degree  of 
utility.    Ihid. 

An  invention  or  improvement,  for  which  a  patent  has  been  obtained, 
must  be  useful  within  the  meaning  of  the  patent  law ;  or  the  patent  is 
void.  Larigdon  v.  De  Oroot  et  ai.  Paine's  0.  C.  B.  208.  Whether  the 
usefulness  of  an  invention  be  matter  of  fact  to  be  left  to  the  jury,  or 
whether  the  court  is  to  decide  it  as  matter  of  law  ? — Quere.  Ibid.  It 
seems,  however,  that  if,  on  the  plaintiff's  own  showing,  the  invention 
appears  to  be  useless,  and  an  imposition  on  the  public,  the  court  should 
so  direct  the  juiy.  Ibid.  An  invention  of  an  ornamental  mode  of 
putting  up  thread,  which  gave  it  no  additional  value,  but  merely  made 
it  sell  more  readily  at  retail,  and  for  a  larger  price,  is  not  a  useful  in- 
vention within  the  meaning  of  the  patent  law.    Ibid 

By  usefiil  invention,  in  the  patent  act  of  the  United  States,  is  meant 
an  invention  which  may  be  applied  to  a  beneficial  use  in  society,  in 
contradistinction  to  an  invention  injurious  to  the  morals,  health,  or 
good  order  of  society.  Bedford  v.  Hunt,  1  Mason's  C.  C.  B.  802.  It 
is  of  no  consequence,  whether  its  utility  be  general,  or  limited  to  a  few 
cases ;  and  it  is  not  necessary  to  establish  that  the  invention  is  of  such 
general  utility  as  to  supersede  all  other  inventions  now  in  practice  to 
accomplish  the  same  purpose.  Bedford  v.  Bunt,  1  Mason's  C.  0.  B. 
802.  A  mere  difference  in  the  manner  and  form  of  applying  an  in* 
vention,  which  is  the  same  in  principle  with  or^e  previously  used,  will 
not  justify  a  new  patent.    Ddano  v.  Scott,  Gilpin's  D.  C.  R  500.    One 
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who  has  obtained  a  patent  for  a  combination,  cannot  recover  in  an 
action  against  one  for  using  one  of  the  known  machines  of  which  the 
combination  is  formed.  Evans  v.  Eaion^  Peters'  C.  C.  R.  322.  By  the 
provisions  of  the  act  of  Congress  of  I7th  April,  1800,  citizens  and 
aliens,  as  to  patent  rights,  are  placed  substantiallj  upon  the  same 
ground.  In  either  case,  if  the  invention  was  known  or  used  by  the 
public  before  it  was  patented,  the  patent  is  void.  In  both  cases,  the 
right  must  be  tested  by  the  same  rule.  Shaw  v.  Cboper,  7  Peters,  292. 
From  an  examination  of  the  various  provisions  of  the  acts  of  Congress 
relative  to  patents  for  useful  inventions,  it  clearly  appears  that  it  was 
the  intention  of  the  legislature,  by  a  compliance  with  the  requisites  of 
the  law,  to  vest  the  exclusive  right  in  the  inventor  only ;  and  that,  on 
condition  that  his  invention  was  neither  known  or  used  by  the  public, 
before  his  application  for  a  patent.  If  such  use  or  knowledge  diall  be 
proved  to  have  existed  prior  to  the  application  for  a  patent,  the  act  of 
1793  declares  the  patent  void ;  and  the  right  of  an  alien  is  vacated  in 
the  same  manner,  by  proving  a  foreign  use  or  knowledge  of  his  in-, 
vention.  That  knowledge  or  use  which  would  be  fatal  to  the  patent 
right  of  a  citizen,  would  be  equally  so  to  the  right  of  an  alien.  Shxiw 
V.  Cooper,  7  Peters,  292.  It  is  not  necessary  that  the  declaration  should 
particularly  designate  in  what  the  improvement'consists ;  it  is  sufficient 
that  the  breach  stated  be  as  broad  as  the  right  set  forth  in  the  declara- 
tion and  granted  in  the  patent.  Executors  of  FvJJton  v.  Myers,  4  Wash. 
C.  C.  E.  220.  If  it  state  an  exclusive  possession  of  the  invention,  the 
injunction  is  granted ;  though  the  court  may  entertain  doubts  as  to 
the  validity  of  the  patent.     Isaacs  v.  Cooper,  4  Wash.  C.  C.  R  259. 

A  patent  granted  for  a  "  new  and  useful  improvement  in  making 
door  and  other  knobs  of  all  kinds  of  clay  used  in  pottery  and  of  porce- 
lain," by  having  the  "  cavity  in  which  the  screw  or  shank  is  inserted 
by  which  they  are  fastened  largest  at  the  bottom  of  its  depth,  in  form 
of  a  dovetail,  and  a  screw  formed  therein  by  pouring  in  metal  in  a 
fosed  state,"  was  invalid.  The  invention  claimed  in  the  schedule  was 
manufacturing  knobs  as  above  described,  of  potter's  clay,  or  any  kind 
of  clay  used  in  pottery,  and  shaped  and  finished  by  moulding,  turning, 
burning,  and  glazing ;  and  also  of  porcelain.  The  knob  was  not  new, 
nor  the  metallic  shank  and  spindle,  nor  the  dovetail  form  of  the  cavity 
in  the  knob,  nor  the  means  by  which  the  metallic  shank  was  securely 
fastened  therein.  Knobs  had  also  been  used  made  of  clay.  The  only 
thing  new  was  the  substitution  of  a  knob  made  out  of  clay  in  that  pe- 
culiar form  for  a  knob  of  metal  or  wood.  This  might  have  been  a 
better  or  cheaper  article  but  is  not  Ae  subject  of  a  patent  The  test 
was,  that  if  no  more  ingenuity  and  skill  was  necessary  to  construct  the 
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new  knob  than  was  posaesBed  by  an  ordinarj  mechanic  acquainted 
witQ  the  bosinesSy  the  patent  was  yoid;  and  this  was  a  proper 
question  for  the  jury.  Hotcbkias  et  at  y.  Oremrvood  et  aLj  11  Howard's 
Bep.  248. 

Chancellor  Kent  has  truly  said,  (2  Kent's  Com.  S71,)  "  the  law  has 
no  regard  to  the  process  of  mind  by  which  the  invention  was  accom- 
plished,  whether  the  discovery  be  by  accident  or  by  sudden  or  by  long 
and  labonous  thought"  See  also  Earle  v.  Sawyer^  4  Mason,  C.  C.  1, 
6 ;  Crane  v.  Price^  Webster's  Pat.  Cases,  411.  In  this  last  case,  Chief 
Justice  Tindall  goes  quite  as  far  as  Chancellor  Kent,  and  says :  "  In 
point  of  law,  the  labor  of  thought  or  experiment  and  the  expenditure 
of  money  are  not  the  essential  grounds  of  consideration  on  which  the 
question  whether  the  invention  is  or  is  not  the  subject-matter  of  a 
patent  ought  to  depend.  For  if  the  invention  be  new  and  useful  to  the 
public,  it  is  not  material  whether  it  be  the  result  of  long  experiments 
and  profound  research,  or  whether  by  some  sudden  and  lucky  thought 
or  mere  accidental  discovery."  So  in  Earh  v.  Satvyer,  4  Mason,  1,  the 
doctrine  settled  is,  that  "  a  combination,  if  simple  and  obvious,  yet  if 
entirely  new,  is  patentable.  And  it  is  no  objection  to  it,  that  up  to  a 
certain  point  it  makes  use  of  old  machinery."  And  Justice  Story  says, 
in  so  many  words :  "  It  is  of  no  consequence  whether  the  thing  be 
simple  or  complicated,  whether  it  be  by  accident  or  by  long  laborious 
thought,  or  by  an  instantaneous  flash  of  the  mind  that  it  was  first 
done.  The  law  looks  to  the  ftct,  and  not  the  process  by  which  it  is 
accomplished." 

Similar  to  this  was  the  hot  blast,  substituted  for  the  cold  in  making 
iron,  and  a  patent  for  it  upheld.  Neilson^s  case^  Webster,  P.  C.  14. 
The  blast  was  still  air,  but  in  a  different  condition,  leading  to  new  and 
useful  results.  So  the  use  of  the  flame  of  gas  to  finish  doth  rather 
than  the  flame  of  oil.  Webster,  P.  C.  99.  So  steel  plates  used  instead 
of  copper  in  engraving.  Kneass  v.  SchuyVdU  Bank,  4  Wash.  C.  C.  9, 
11.  That  very  closely  resembles  the  present  case.  So  pit-coal,  sub- 
stituted for  charcoal  in  making  iron,  has  been  deemed  patentable 
(Webster,  P.  C.  14) ;  and  anthracite  for  bituminous  coal  (278).  There 
are  also  some  strong  opinions  beside  these  decisions  in  &.yot  of  a 
change  in  metal  for  an  instrument  being  alone  sufficient  for  a  patent^ 
if  more  useful  or  cheaper.  See  Webster  on  Sub.  Matter,  25,  note,  and 
Curtis  on  Patents,  §  8.  Phillips  on  Patents,  134,  if  there  be  any  con- 
trivance connected  with  it.  Indeed,  why  should  it  not  be  sufficient  ? 
A  new  mode  of  operating  or  a  new  composition  to  produce  better  re- 
sults is  the  daily  ground  for  a  patent  All  which  the  act  of  Congress 
itself  requires  is  that  the  invention  be  for  ''  any  new  and  useful  im* 
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provement  on  any  art,  machine,  mann&cture,    or  compoation  of 
matter/'  &c.    5  Stat,  at  Large,  p.  119,  §  6. 

4.  Specification. 

• 

The  sixth  section  of  the  act  of  Congress  of  July  4,  1836,  directs  that 
before  any  inventor  shall  receive  a  patent  for  any  such  new  invention 
or  discovery,  he  shall  deliver  a  written  description  of  his  invention  or 
discovery,  and  of  the  manner  and  process  of  making,  constructing, 
using,  and  compounding  the  same,  in  such  full,  clear,  and  exact  terrnSi 
avoiding  unnecessary  prolixity,  as  to  enable  any  person  skilled  in  the 
art  or  science  to  which  it  appertains,  or  with  which  it  is  most  nearly 
connected,  to  make,  construct,  compound,  and  use  the  same ;  and  in 
case  of  any  machine,  he  shall  fully  explain  the  principle  and  the 
several  modes  in  which  he  has  contemplated  the  application  of  that 
principle  or  character  by  which  it  may  be  distinguished  from  other  in- 
ventions; and  shall  particularly  specify  and  point  out  the  part, 
improvement,  or  combination,  which  he  claims  as  his  own  invention 
or  discovery. 

The  patent  itself  merely  contains  what  is  called  the  title  of  the  in- 
vention ;  but  the  terms  in  which  titles  usually  describe  inventions  in 
patents,  do  not  descend  to  any  particularity,  and  they  never  give  any 
precise  information  respecting  the  nature  of  the  invention,  much  le^ 
as  to  the  manner  in  which  they  are  to  be  carried  into  effect.  The  con- 
dition in  a  patent,  therefore,  requires,  that  the  specification  shall  con- 
tain a  description  of  the  invention,  and  the  description  is  required  to 
be  particular,  so  that  it  may  clearly  ascertain  what  the  invention  is. 
We  have  seen  that  the  subject  of  every  patent,  granting  the  sole  use  of 
an  invention,  is  in  fact  a  sole  privilege  of  using  an  art  for  manu&ctur^ 
ing  vendible  articles.  The  condition  for  specification,  therefore,  re- 
quires that  that  instrument  shall  decide  not  only  the  nature  of  the  art 
or  invention,  but  the  manner  in  which  it  is  to  be  performed. 

"  The  act  of  Congress,"  says  Kent  (2  Kent's  Com.  369  ei  seq.,)  "  has 
described  in  substance  the  requisite  parts  of  a  valid  specification  of  the 
discovery ;  and  yet  the  defects  of  the  specification  is  one  great  source 
of  a  vexatious  and  perplexing  litigation  in  our  own,  as  well  as  in  the 
English  courts.  The  act  of  Congress  requires  drawings  with  written 
references,  to  be  annexed  to  the  specification,  when  the  nature  of  the 
ease  admits  of  them ;  and  when  so  annexed,  they  become  part  of  the 
specification  and  give  certainty  to  the  description,  and  may  help  and 
make  good  a  specification  which  would  otherwise  be  defective.  In  the 
present  improved  state  of  the  arts,  it  is  often  a  question  of  intrinsic 
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difficullj,  especiallj  in  cases  of  the  inyention  of  minute  additbns  to 
complicated  machinery,  to  decide  whether  one  machine  operates  upon 
the  same  principle  as  another,  and  whether  that  which  is  stated  to  be 
an  improvement,  be  really  new  and  useful.  The  material  point  of  in- 
quiry generally  is,  not  whether  the  same  elements  of  motion,  and,  in 
some  particulars,  the  same  manner  of  operation,  and  the  same  compo- 
nent parts  are  used,  but  whether  the  given  effect  be  produced  substan- 
tially by  the  same  mode  of  operation,  and  the  same  oombination  of 
powers,  in  both  machine&  Mere  colorable  differences,  or  slight 
improvemente,  cannot  shake  the  right  of  the  original  inventor.  If  a 
machine  produces  several  different  effects  by  a  particular  construction 
of  machinery,  and  those  effects  are  produced  the  same  way  in  another 
machine,  and  h  new  effect  is  added,  the  inventor  of  the  latter  cannot 
entitle  himself  to  a  patent  for  the  whole  machine.  He  is  entitled  to  a 
patent  for  no  more  than  his  improvement  And  if  the  inventor  of  an 
improvement  obtain  a  patent  for  the  whole  machine,  or  mix  up  the 
new  and  the  old  discoveries  together,  or  incorporate  in  his  specification 
inventions  neither  novel  nor  his  own ;  the  patent  being  broader  and 
more  extensive  than  the  invention,  and  claiming  thereby  things  which 
are  the  property  or  the  invention  of  others,  is  absolutely  and  totally 
void.  The  invention  must  be  substantially  new  in  its  structure  and 
mode  of  operation,  and  the  specification  must  point  out  the  new  im- 
provement of  the  patentee,  so  as  to  show  in  what  the  improvement 
consists.  If  the  patentee  has  made  a  combination  which  is  new  and 
useful,  though  the  parts  of  the  machine,  when  separate,  and  not  in 
combination,  were  in  common  use  before,  he  is  entitled  to  bis  patent 
The  law  has  no  regard  to  the  process  of  mind  by  which  the  invention 
was  accomplished,  whether  the  discovery  be  by  accident,  or  by  sudden, 
or  by  long  and  laborious  thought" 

6.  Enrolling  Specification. 

In  England,  the  specification  is  required  to  be  enrolled  within  four 
months  in  ordinary  cases,  and  in  six  months  if  the  patentee  declares 
that  he  intends  to  apply  for  a  Scotch  patent  This  indulgence  is 
granted  on  the  ground  that  if  the  specification  were  to  be  enrolled 
before  the  date  of  the  Scotch  patent,  the  Scotch  patent  would  be  void. 
The  time  within  which  the  enrolment  is  to  be  made  must  be  com- 
puted exclusive  of  the  day  of  the  date  of  the  patent  The  enrolment 
is  also  required  to  be  in  the  court  of  chancery,  which  is  the  court  in 
which  all  the  most  important  public  records  of  the  country  are  kept, 
to  which  the  public  has  a  right  to  resort  for  information.    There  are 


three  offices  for  enrolments  in  the  court  of  chancery ;  they  are  the 
enrolment  office,  the  rolls  chapel  and  the  petty-bag  office;  and  an 
enrolment  in  any  of  these  offices  is  a  sufficient  compliance  v^ith  the 
proviso.  Since  the  passing  a  recent  act  of  parliament,  there  is  some 
advantage  in  enrolling  a  specification  in  the  office  of  the  rolls  chapel 
for  copies  obtained  in  that  office,  and  stamps  as  the  act  directs,  are 
admissible  in  evidence  without  further  proof. 

In  England,  the  patent  is  issued  before  the  specification  is  filed.  The 
patent  gives  only  a  very  general  description  of  the  subject ;  fi:om 
which  the  public  can  hardly  have  notice  of  the  invention,  and  artists 
are  not  thereby  enabled  to  avail  themselves  of  it  The  enrolment  of 
the  specification  is  there  required  by  the  patent,  to  be  made  within  a 
certain  time,  varying  in  different  patents  from  one  to  six  months,  or 
longer.  The  English  courts  are  very  strict  in  requiring  a  compliance 
with  the  condition  as  to  enrolment,  and  it  has  been  held  that  except 
by  act  of  parliament,  it  cannot  be  dispensed  with. 

The  object  of  the  proviso  or  condition  which  requires  the  enrolment 
of  a  specification  is  two-fold :  first,  that  the  public  may  know  what  it 
is  they  are  prohibited  from  using  during  the  term  granted  by  the 
patent ;  and  secondly,  that  after  the  term  has  expired,  the  public  may 
have  the  full  benefit  of  the  invention  which  forms  the  consideration  for 
the  grant 

In  the  United  States,  it  is  provided  by  act  of  congress  of  July,  1886, 
sec.  5,  that  "  patents  shall  be  recorded  together  with  the  descriptions, 
specifications  and  drawings  in  the  patent  office  in  books  to  be  kept  for 
that  purpose."  This  recording  is  in  effect,  the  publication  of  the  patent, 
including  the  specification. 

6.  JuMsmcnoN  in  Equitt. 

It  is  a  general  rule,  that  a  person  is  entitled  to  maintain  a  suit  in 
equity  only  when  he  can  have  no  adequate  or  sufficient  remedy  in  a 
court  of  law.  The  objects  which  a  patentee  has  in  view  when  he  has 
recourse  to  legal  proceedings  against  any  person  who  infringes  his 
patent,  are :  firsUy^  To  put  a  stop  to  the  further  invasion  of  his  rights ; 
and,  secondly^  To  recover  a  recompense  for  the  injury  which  he  may 
have  sustained  by  the  violation  of  his  patent  privilege. 

In  order  to  restrain  the  further  infi-ingement  of  a  patent,  it  is  abso- 
lutely necessary  to  have  recourse  to  a  suit  in  equity ;  for  a  court  of 
law  has  power  only  to  give  a  patentee  damages  for  any  injury  he  may 
have  sustained  by  the  actual  violation  of  his  right,  after  it  has  been 
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Gommitted ;  and  such  a  court  has  no  means  or  power  to  interfere,  so  as 
to  protect  a  patentee  against  the  future  invasion  of  his  rights. 

But  a  court  of  equity  by  means  of  its  process  of  injunction,  has 
power  to  command  a  person  who  has  once  violated  a  patent  right  to 
refrain  from  committing  any  repetition  of  the  oflFence,  or  again  viohitiug 
the  patent  in  any  manner  whatsoever.  And  if  such  a  person  after- 
wards violate  the  patent,  he  makes  himself  liable  to  be  punished  by 
attachment,  and  imprisonment  for  contempt  at  the  discretion  of  the 
court. 

Nor  has  a  court  of  common  law  the  means  of  enabling  a  patentee  to 
recover  an  adequate  recompense  for  the  violation  of  his  privilege.  The 
infringement  of  a  patent  is  generally  committed  in  secret,  or  at  all 
events  under  such  circumstances  as  to  preclude  the  possibility  of  pro- 
curing sufficient  legal  evidence  of  the  extent  of  the  infringement.  There 
is,  in  consequence,  frequently  very  much  difficulty  in  the  way  of 
procuring  evidence  of  a  violation  of  the  patent  by  a  suspected  person, 
and  it  would  be  almost  impossible  in  any  case  to  show  by  legal 
evidence  in  a  court  of  law  the  full  extent  of  the  injury  which  the 
patentee  has  sustained  by  the  infringement  .of  his  patent.  But  a  court 
of  equity  has  a  power,  not  possessed  by  a  court  of  law,  of  compelling 
a  defendant  to  answer  on  oath  the  complaint  made  against  him  by  the 
plaintiff's  bill,  and  to  make  a  full  discovery  of  everything  which  is 
necessary  to  enable  the  court  to  do  justice  between  the  parties. 

It  is  evident  from  what  has  been  stated,  that  a  patentee  cannot  have 
any  adequate  remedy  in  a  court  of.  law  against  parties  who  may  infringe 
his  patent ;  and  therefore,  it  has  been  held  that  he  is  entitled  to  the 
aid  and  protection  of  a  court  of  equity,  whenever  his  patent  privilege 
has  been  invaded. 

The  jurisdiction  of  courts  of  equity  over  patents  is  in  aid  of  the 
courts  of  common  law.  The  equitable  jurisdiction  is  generally  resorted 
to  for  the  advantage  it  possesses,  and  in  the  facilities  it  affords  to  com- 
plainants in  restraining  aggression  upon  the  rights  of  patentees,  and  in 
being  able  to  give  complainants  an  account  of  the  profits.  It  is  upon 
these  grounds  that  the  court  exercises  jurisdiction.  HtU  v.  Thompson^ 
8  Meriv.  624 ;  Prodgers  v.  Thasier^  1  Vern.  137 ;  Boulton  v.  BuU^  3 
Vesey,  140.  Perhaps  there  is  no  subject  where  the  process  of  injunc- 
tion is  more  efficacious,  and  it  may  be  added,  more  necessary — the 
remedy  by  this  writ  being  for  instant  relief.  Ex  parte  CPReilly,  1  Ves. 
jun.  112.  And  it  is  usual  to  move  for  the  injunction  on  filing  the  bill 
before  the  answer  is  putT  in  on  ex  parte  affidavits  of  the  violation  of 
complainant's  right  to  the  invention  stated.  When  the  answer  comes 
in,  the  complainant  may  move  to  make  the  injunction  perpetual,  and 
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the  defendant  may  move  to  have  it  dissolved.     CHlbs  v.  Obfc,  8  P. 
Wms.  355. 

The  practice  of  granting  injunctions  by  the  equity  courts  of  this 
country,  in  relation  to  patents,  are  entirely  similar  to  that  of  the  court 
of  chancery  of  Great  Britain.  The  governing  principle  in  these  cases 
may  be  said  to  be  the  plaintiff's  exclusive  right  to  the  privilege  secured 
by  the  patent,  and  secondly  his  possession  and  use*  of  it  Justice 
Washington  in  Ogle  v.  Ege^  4  Wash.  C.  C.  Eep.  584,  lays  down  the 
rule  in  the  following  words :  "  I  take  the  rule  to  be,  that  where  the 
bill  states  a  clear  right  to  the  thing  patented,  which,  together  with  the 
alleged  infringement,  is  verified  by  affidavit :  if  he  has  been  in  the 
possession  of  it  by  having  used  or  sold  it  in  part  or  in  the  whole,  the 
court  will  grant  an  injunction  and  continue  it  to  the  hearing,  or  until 
the  further  order  of  the  court,  without  sending  the  plaintiff  to  law  to 
try  his  right.  But  if  there  appears  to  be  a  reasonable  doubt  as  to  the 
plaintiff's  right,  or  to  the  validity  of  the  patent,  the  court  will  require 
the  plaintiff  to  try  his  title  at  law."  And  in  Isaacs  v.  Ooopefj  Cox's 
Dig.  583 ;  4  Wash.  C.  C.  Eep.  259,  the  court  say  **  when  the  patent  is 
recent  and  objections  are  made  to  the  patent  or  specifications,  the  court 
will  not  grant  an  injunction  till  the  right  is  established  at  law."  And 
the  courts  of  this  country  have  adopted  another  rule  which,  however, 
accords  with  the  English  rule  of  practice ;  it  is  this :  the  plaintiff  must 
subjoin  a  special  affidavit  of  the  truth  of  the  following  allegations, 
^'  that  he  was,  to  the  best  of  his  knowledge  and  belief,  the  true  and 
original  inventor  and  discoverer  of  the  improvement,  and  that  the  same 
had  not,  to  the  best  of  his  knowledge  or  belief,  been  in  use  before  his 
invention  or  discovery.  Rogers  v.  Abbott,  4  Wash.  C.  C.  Eep.  514. 
This  further  rule  may  be  stated,  that  these  privileges,  whether  they  be 
derived  from  some  statute  or  be  common  law  rights,  cannot  be  violated, 
and  that  an  injunction  is  the  proper  and  ordinary  remedy  in  the  first 
instance,  unless  the  right  of  the  plaintiff  be  doubtful,  and  then  the  court 
will  refuse  the  injunction,  and  send  him  to  law  to  establish  his  right 
And  if  on  a  trial  law,  he  establishes  his  right,  the  injunction  on  the 
-defendant  is,  on  motion,  made  perpetual ;  if  he  fiiils,  the  injunction 
will,  on  motion  of  the  defendant^  be  dissolved  Livingston  v.  Va7i 
Ingen,  9  John^  Rep.  507 ;  SuUivan  v.  Bedjveld,  1  Paine,  441.  And  so 
it  appears  is  the  practice  in  Great  Britain.  Boidton  v.  Buil,  8  Vesey, 
140 ;  Blanchard  v.  IRll,  2  Atk.  484 ;  GiM>s  v.  Obfc,  8  P.  Wms.  266. 

This  proceeding  is  merely  prospective,  it  does  not  give  the  patentee 
compensation  for  the  damage  previously  occasioned,  nor  does  it  conclu- 
sively try  the  validity  of  the  patent  right  The  proceeding  is  ancillary, 
merely  to  the  action  at  law  for  damages ;  which  may  be  commenced 
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b^re,  or  at  the  same  time  with,  or  after  the  bill  for  an  injunction. 
And  it  is  frequently  made  a  condition  of  the  continuance  of  the  injunc- 
tion, that  the  patentee  shall,  within  a  certain  time,  or  as  soon  as  may 
be,  bring  his  action  at  law  for  the  infringement. 

All  persons  interested  in  the  infringement,  whether  as  patentees, 
assignees,  or  by  license,  should  be  joined  as  plaintiffs  in  such  a  bill. 
Ogle  V.  Ege,  4  Wash.  C.  C.  R  684.  A  bill  for  an  injunction  lies  against 
a  corporation,  but  where  different  persons  have  infringed  the  same 
patent,  independently  of  each  other,  they  cannot  be  joined  in  the  same 
bill.    JDilly  v.  Doig,  2  Ves.  J.  R  487. 

The  granting  of  an  injunction  is,  in  some  degree,  a  matter  of  discre- 
tion with  the  court  in  the  particular  case ;  but  this  discretion  is,  as  in 
other  cases,  governed  by  certain  general  rules.  The  material  con- 
siderations by  which  the  court  is  governed  in  these  cases  are  the  clear- 
ness of  the  plaintiff's  right  to  the  exclusive  privilege,  and  his  possession 
and  use  of  it.  AU  the  cases  on  injunctions  turn  upon  these  considera- 
tions.   Phillips  on  Patents,  p.  451. 


CHAPTEK  Xni. 

* 

Chapter  XTTT.  treats  of  copyright,  and  of  injunctions  to  restrain  its 
infringement 

1.  Foundation  of  Pboperty  of  Axjthob  in  LiTERARy  Compo- 
sition. 

2.  Eight  of  Author  at  Common  Law. 

3.  Early  History  of  the  law  of  Copyright. 

4.  Copyright  how  Obtained. 

5.  Subject  op  Copyright. 

6.  Immoral  Publications. 

7.  Infringement  of  Copyright. 

8.  Jurisdiction  of  Equity. 

1.  Foundation  of  Property  of  Author  in  Literary 

Composition. 

Occupancy  itself  is  supposed  by  Mr.  Locke,  and  many  others,  to  he 
ibunded  on  the  personal  labor  of  the  occupant.  And  this  is  the  right 
which  an  author  may  be  supposed  to  have  in  his  own  original  literary 
composition :  so  that  no  other  person  without  his  leave  may  publish  or 
make  profit  of  the  copies.    When  a  man,  by  the  exertion  of  Ids  rational 
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powers,  has  produced  an  original  work,  he  seems  to  have  clearly  a  right 
dispose  of  that  identical  work  as  he  pleases,  and  any  attempt  to  vary 
the  disposition  he  has  made  of  it,  appears  to  be  an  invasion  of  that 
right.  Now  the  identity  of  a  literary  composition  consists  entirely  in 
the  sentiment  and  tjie  language ;  the  same  conceptions  clothed  in  the 
same  words,  must  necessarily  be  the  same  composition :  and  whatever 
method  be  taken  of  exhibiting  that  composition  to  the  ear  or  the  eye 
of  another,  by  recital,  by  writing  or  by  printing,  in  any  number  of 
copies,  or  at  any  period  of  time,  it  is  always  the  identical  work  of  the 
author  which  is  so  exhibited ;  and  no  other  man  (it  hath  been  thought) 
can  have  a  right  to  exhibit  it,  especially  for  profit,  without  the  author's 
consent.  This  consent  may  perhaps  be  tacitly  given  to  all  mankind, 
when  an  author  suffers  his  work  to  be  published  by  another  hand, 
without  any  claim  or  reserve  of  right,  and  without  stamping  on  it  any 
marks  of  ownersliip ;  it  being  then  a  present  to  the  public,  like  build- 
ing a  church  or  bridge,  or  laying  out  a  new  highway ;  but,  in  case  the 
author  sells  a  single  book,  or  totally  grants  the  copyright,  it  hath  been 
supposed,  in  the  one  case,  that  the  buyer  hath  no  more  right  to  multi- 
ply copies  of  that  book  for  sale  than  he  hath  to  imitate  for  the  like  pur- 
pose the  ticket  which  is  bought  for  admission  to  an  opera  or  a  concert ; 
and  that,  in  the  other,  the  whole  property,  with  all  its  exclusive  rights, 
is  perpetually  transferred  to  the  grantee.  On  the  other  hand,  it  is  urged 
that  though  the  exclusive  property  of  the  manuscript,  and  all  which  it 
contains,  undoubtedly  belongs  to  the  author,  before  it  is  printed  or  pub- 
lished ;  yet,  from  the  instant  of  publication,  the  exclusive  right  of  an 
author  or  his  assigns  to  the  sole  communication  of  his  ideas  immedi- 
ately vanishes  and  evaporates,  as  being  a  right  of  too  subtile  and  unsub- 
stantial a  nature  to  become  the  subject  of  property  at  the  conmion  law, 
and  only  capable  of  being  guarded  by  positive  statutes  and  special  pro- 
visions of  the  magistrate. 

The  Roman  law  adjudged,  that  if  one  man  wrote  anything  on  the 
paper  or  parchment  of  another,  the  writing  should  belong  to  the  owner 
of  the  black  materials :  meaning  thereby  the  mechanical  operation  of 
writing,  for  which  it  directed  the  scribe  to  receive  a  satisfaction,  for  in 
works  of  genius  and  invention,  as  in  painting  on  another  man's  canvas, 
the  same  law  gave  the  canvas  to  the  painter.  As  to  any  other  propety 
in  the  works  of  the  understanding,  the  law  is  silent,  though  the  sale  of 
literary  copies,  for  the  purposes  of  recital  or  multiplication,  is  certainly 
as  ancient  as  the  times  of  Terence,  Martial  and  Statiu&  Neither  witjh 
us  in  England  hath  there  been  (till  very  lately)  any  final  determination 
upon  the  right  of  authors  at  the  common  law. 

"  Public  policy,"  says  Mr.  Curtis,  in  his  Treatise  on  Copyright^  pp. 
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19  and  20,  "  requires  a  carefdl  protection  vf  the  rights  of  authors,  be- 
caiiise  literature  flourishes  most  when  it  reaps  the  rewards  consequent 
upon  such  protection.  There  can  be  no  doubt  that  the  bodj  of  litera- 
ture now  extant  in  the  English  language,  owes  a  vast  deal  to  the  ac^  . 
knowledgment  of  these  rights,  imperfect  as  it  has  sometimes  bq^..;. 
Although  no  legislative  protection  existed  before  the  reign  of  Qu6en 
Anne,  there  was  a  protection  founded  in  an  acknowledged  common 
law  right,  and  the  practice  of  printers  and  booksellers,  which  may  be 
traced  as  far  back  as  the  reign  of  Queen  Elizabeth.  The  existing  lite- 
rature of  England,  of  a  date  subsequent  to  that  time,  and  the  whole  of 
that  of  America,  have  been  produced  imder  the  stimulus  afforded  by  a 
greater  or  less  degree  of  security  to  the  pecuniary  interests  of  authors. 
It  is  not  easy  to  say,  with  certainty,  that  any  portion  of  this  literature 
would  not  have  been  produced,  if  an  author's  exclusive  right  to  the 
proceeds  of  publication  had  never  been  admitted ;  nor  is  it  easy  to  find 
many  works,  now  classical  in  the  language,  or  of  an  important  charac- 
ter, which  we  know  certainly  were  written  without  any  view  to  profit, 
whether  large  or  small.  What  we  know  certainly,  is,  that  from  Shak- 
speare  to  our  own  day,  everything  has  been  written  under  some  state 
of  the  law  admitting  an  author's  right,  and  that  very  few  great  authors 
have  avoided  or  neglected  aU  recompense  for  their  writings,  while  the 
vast  majority  have  written  for  money  as  well  as  fame." 

2.  Right  op  Author  at  Common  Law. 

It  was  formerly  supposed  that  the  author  of  a  book  bad  at  common 
law  an  unrestricted  right  to  dispose,  even  after  publication,  of  such 
productions  in  any  manner  he  pleased ;  and  that  the  statute  8  Ann.  c. 
19,  was  passed  merely  to  protect  that  right,  by  subjecting  those  who 
encroached  upon  such  literary  property  to  severe  penalties. 

This  doctrine  was  questioned,  and  underwent  a  learned  discussion  in 
the  court  of  common  pleas  in  the  case  of  Tonson  v.  GoUins^  1  Bla.  Rep, 
soil  821 ;  but  the  point  was  not  determined.  It  was  afterwards  agi- 
tated in  the  court  of  king's  bench,  (Miller  v.  Taylor^  4  Burr,  2303,  and 
see  1  Bla.  Rep.  675,)  where  three  judges,  among  whom  was  Lord  Mans- 
field, delivered  very  elaborate  opinions  to  prove  the  existence  of  the 
right  But  Mr.  Justice  Yates,  in  a  moat  profound  and  eloquent  opin^ 
ion,  declared  that  an  author  had  not  such  a  common  law  right  The 
same  question  arose  for  consideration  in  the  case  of  Beckett  v.  Donaldson^ 
(2  Bro.  P.  C.  146,  and  4  Burr.  2408,)  when  it  was  decided  without  dis- 
cussion in  favor  of  the  right,  in  order  that  it  might  immediately  be  car- 
ried by  writ  of  error  into  the  house  of  lords ;  where  it  was  settled  that 
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if  the  right  contended  for  did  ever  exist,  it  had  been  abrogated  by  the 
statute  of  8  Anne ;  and  that  all  remedies  for  any  violation  of  it  cease 
at  the  expiration  of  the  terms  therein  mentioned. 

Supposing  then  that  no  right  existed  at  common  law,  by  the  exercise 
of  which  an  author  might  prevent  others  from  multiplying  the  copies 
of  his  work,  after  he  had  published  it ;  it  follows  therefore,  that  when 
a  person  prints  a  literary  composition — when  he  publishes  a  book — ^he 
has  now  no  other  property  in  it  than  that  which  is  recognized  or  vested 
in  him  by  legislative  enactments. 

'*  It  was  for  some  time  the  prevailing  and  better  opinion  in  England," 
says  Kent,  (2  Com.  375,)  "  that  authors  had  the  exclusive  copyright  at 
common  law,  as  permanent  as  the  property  of  an  estate ;  and  that  the 
statute  of  8  Anne,  c.  19,  protecting  by  penalties  that  right  for  fourteen 
years,  was  only  an  additional  sanction,  and  made  in  affirmance  of  the 
common  law.  This  point  came  at  last  to  be  questioned ;  and  it  became 
the  subject  of  a  very  serious  litigation  in  the  court  of  king's  bench.  It 
was  debated  at  the  bar  and  upon  the  bench,  with  great  exertion  of 
talent,  and  a  very  extensive  erudition  and  skill  in  jurisprudence.  It 
was  decided,  that  every  author  had  a  common  law  right  in  perpetuity, 
independent  of  statute,  to  the  exclusive  printing  and  publishing  his 
original  compositions.  Miller  v.  Taylor^  4  Burr.  Eep.  2803.  The  court 
were  not  unanimous ;  and  a  subsequent  decision  of  the  house  of  lords, 
in  Donaldson  v.  Beckett^  in  February,  1774,  settled  this  very  litigated 
question  against  the  opinion  of  the  king's  bench,  by  establishing  that 
the  comijion  law  right  of  action  (if  any  existed)  could  not  be  exercised 
beyond  the  time  limited  by  the  statute  of  Anne."  Donaldson  v.  Beckett^ 
4  Burr.  Rep.  2408.  7  Bro.  P.  C  83,  S.  C.  Bedford  v.  Hood,  7  Term 
Rep.  620. 

On  this  subject,  Mr.  Curtis  (Curtis  on  Copyright,  pp.  26, 27,)  remarks : 
"  The  term  *  copy  of  a  book,'  has  been  used  for  ages  in  England,  to 
signify  the  sole  right  of  printing,  publishing  and  selling  a  written  com- 
position. The  question  whether,  at  the  common  law,  the  author  of 
such  a  composition  formerly  had  a  perpetual  right  of  property  in  his 
work,  has  been  attended  with  some  difficulty ;  but  whoever,  at  the 
present  time,  carefiiUy  considers  the  various  authorities  bearing  upon 
the  question,  and  the  manner  in  which  it  came  finally  to  be  settled 
against  the  perpetual  right  of  property,  can  have  little  doubt  that  such 
a  right  once  existed  in  England.  If  this  be  true,  it  follows  that  subse- 
quent legislation,  so  fer  as  it  abridged  this  right  of  property,  took  away 
what  once  belonged  to  authors  by  the  common  law  of  England." 

"  The  position  cannot  be  maintained,"  says  Mr.  Curtis,  (Curtis  on 
Copyright,  p.  76,)  "  that  there  existed  in  England  no  common  law  right 
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of  authors,  previous  to  the  setUement  of  the  Americaa  colonies.  It  is 
clear,  that  there  was  such  a  thing  as  literary  property  in  England,  be- 
fore the  reign  of  Queen  Anne ;  and  it  is  equally  clear  that  in  the  years 
1769  and  1774,  in  the  cases  of  MiUer  v.  Taylor^  and  DanaicUon  v.  Beckett, 
this  property  was  ascertained  and  declared  to  have  been  a  right  at 
conunon  law,  and  consequently  it  must  have  existed  ever  since  the  in- 
troduction of  printing  into  England.  The  last  of  these  cases,  if  the  an- 
swers of  the  judges  are  the  proper  criteria  of  the  decision,  decides  only 
that  the  common  law  right  had  been  taken  away  by  the  statute  of 
Anne." 

From  the  authorities  cited  in  the  opinion  of  the  court,  and  others 
which  might  be  referred  to,  the  law  appears  to  be  well  settled  in  Eng- 
land, that  since  the  statute  of  8  Anne,  the  literary  property  of  an  author, 
in  his  works,  can  only  be  asserted  under  the  statute ;  and  that,  not- 
withstanding the  opinions  of  a  majority  of  the  judges,  in  the  great  case 
of  Miller  v.  Taylor,  were  in  fevor  of  the  conmion  law  right  before  the 
statute,  it  is  stUl  considered  in  England  as  a  question  by  no  means  fiee 
from  doubt.  Wheatan  and  Donaidson  v.  Peters  and  Chrigg,  8  Peters, 
591.  That  an  author,  at  conunon  law,  has  a  property  in  his  manuscript^ 
and  may  obtain  redress  against  any  one  who  deprives  him  of  it,  or  by 
obtaining  a  copy,  endeavors  to  realize  a  profit  by  its  publication,  cannot 
be  doubted ;  but  this  is  a  very  diiferent  right  &om  that  which  asserts 
a  perpetual  and  exclusive  property  in  the  future  publication  of  a  work, 
after  the  author  shall  have  published  it  to  the  world.  Ih.  The  argu- 
ment that  a  literary  noan  is  as  much  entitled  to  the  product  of  his  labor 
as  any  other  member  of  society,  cannot  be  controverted.  And  the 
answer  is,  that  he  realizes  this  product  in  the  sale  of  his  works,  when 
first  published.  lb.  In  what  respect  does  the  right  of  an  author  differ 
fi*om  that  of  an  individual  who  has  invented  a  most  useful  and  valuable 
machine  ?  In  the  production  of  this,  his  mind  has  been  as  intensely 
engaged,  as  long  and  perhaps  as  usefuUy  to  the  public,  as  any  distin- 
guished author  in  the  composition  of  his  book.  The  result  of  their 
labors  may  be  equally  beneficial  to  society ;  and,  in  their  respective 
spheres,  they  may  be  alike  distinguished  for  mental  vigor.  Does  the 
common  law  give  a  perpetual  right  to  the  author,  and  withhold  it  from 
the  inventor  ?  And  yet  it  has  never  been  pretended  that  the  latter 
could  hold,  by  the  common  law,  any  property  in  his  invention,  after 
he  shall  have  sold  it  publicly.  It  would  seem,  therefore,  that  the  ex- 
istence of  a  principle  which  operates  so  imequally,  may  weU  be  doubted. 
This  is  not  a  characteristic  of  the  common  law.  It  is  said  to  be  founded 
on  principles  of  justice,  and  that  all  its  rules  must  conform  to  sound  rea« 
son.    lb.    That  a  man  is  entitled  to  the  fruits  of  his  own  labors  must 
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register  of  the  statioqers'  company,  and  prohibiting  also  the  printing 
without  consent  of  the  owner,  upon  pain  of  forfeiting  the  book  and  6s. 
8d  for  each  copy,  half  to  the  king,  half  to  the  owner ;  to  be  sued  for 
by  the  owner  in  six  months. 

The  licensing  act  of  Charles  H,  was  continued  by  several  acts  of  par- 
liament, but  expired  on  the  9th  of  May,  1679.  In  1681,  all  legislative 
protection  having  ceased,  the  stationers'  company  adopted  an  ordinance 
or  bye-law,  which  recites  that  several  members  of  the  company  have 
great  part  of  their  estates  in  copies;  that  by  ancient  usage  of  the  com- 
pany, when  any  book  or  copy  is  duly  entered  in  their  register  to  any 
member,  such  person  hath  always  been  reputed  and  taken  to  be  proprie- 
tor of  such  book  or  copy,  and  ought  to  have  the  sole  printing  thereof. 
The  ordinance  then  further  recites  that  this  privilege  and  interest  had 
of  late  been  often  violated  and  abused ;  and  then  it  provides  a  penalty 
against  such  violation  by  any  member  or  members  of  the  company, 
where  the  copy  had  been  duly  entered  in  their  register. 

The  licensing  act  of  Charles  11.  was  revived  in  the  1st  of  James  11. 
c.  7,  and  continued  by  4  W.  &  M.  c.  24,  and  finally  expired  in  1694. 
In  this  last  year,  the  stationers'  company,  apparently  with  the  same 
view  of  supplying,  as  far  as  related  to  themselves,  the  feilure  of  legis- 
lative protection,  passed  a  similar  ordinance,  or  bye-law,  in  a  slightly 
different  and  stronger  phraseology.  The  same  observations  apply  to 
this  ordinance  as  to  that  of  1681. 

The  proprietors  *of  copies  applied  to  parliament  in  1709,  for  an  act 
more  effectually  to  secure  their  property  forever,  by  what  they  thought 
a  more  adequate  remedy  than  any  that  had  then  been  used.  It  seems 
that  no  one  had  then  supposed  that  a  bill  would  lie  for  an  injunction 
and  relief  in  equity.  Miller  v.  Taylor^  4  Buiy.  2317,  2405 ;  Vern.  220, 
275.  But  the  common  law  remedy  of  an  action  was  understood,  though 
it  was  justly  regarded  as  totally  inadequate,  both  because  of  the  diffi- 
culty of  proving  all  the  actual  damages,  and  because  "  the  defendant 
was  always  a  pauper."  The  petitioners,  therefore,  prayed  that  confis- 
cation of  the  counterfeit  copies  might  be  made  one  of  the  penalties. 
This  led  to  the  Statute  8  Anne,  c  19,  passed  in  1709. 

4.  Copyright  how  Obtained. 

The  authors  of  books,  maps,  charts  and  musical  compositions,  and 
the  inventors  and  designers  of  prints,  cuts  and  engravings,  being  citi- 
zens of  the  United  States,  or  residents  therein,  are  entitled  to  the  ex- 
clusive right  of  printing,  reprinting,  publishing  and  vending  them,  for 
the  term  of  twenty-eight  years,  from  the  time  of  recording  the  title 
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thereof;  and  if  the  author,  inventor  or  designer,  or  any  of  them, 
where  the  work  was  originally  composed  and  made  by  more  than  one 
person,  be  living,  and  a  citizen  of  the  United  States,  or  resident  there- 
in, at  the  end  of  the  term,  or  beiog  dead,  shall  have  left  a  widow,  or 
chUd  or  children,  either  or  all  of  them  living,  she  or  they  are  entitled 
to  the  same  exclusive  right  for  the  further  term  of  fourteen  years,  on 
complying  with  the  terms  prescribed  by  the  act  of  congress.  Those 
terms  are,  that  the  author  or  proprietor,  before  pubhcation,  deposit  a 
printed  copy  of  the  title  of  the  book,  map,  chart,  musical  composition, 
print,  cut  or  engraving,  in  the  clerk's  office  of  the  district  wherein  he 
resides,  and  which  copy  is  to  be  recorded ;  and  that  he  cause  to  be 
inserted  on  the  title-page,  or  the  page  next  following,  of  each  and 
every  edition  of  the  book,  and  cause  to  be  impressed  on  the  fiwse  of  the 
map,  chart,  musical  composition,  print,  cut  or  engraving,  or  upon  the 
the  title  or  frontispiece  of  a  volume  of  the  same,  the  following  words : 

"  Entered,  according  to  the  act  of  congress,  in  the  year ,  by  A. 

B.,  in  the  clerk's  office  of  the  district  court  of ,"  (as  the  case 

may  be.)  He  is  then,  within  three  months  after  publishing  the  book, 
or  other  work,  as  aforesaid,  to  cause  to  be  delivered  a  copy  of  the 
same  to  the  clerk  of  the  said  district  court,  who  is  once  in  every  year 
to  transmit  a  certified  list  of  all  such  records  of  copyright,  and  the 
several  books  or  other  works  deposited  as  aforesaid  to  the  secretary  of 
state,  to  be  preserved  in  his  office.  The  violation  of  the  copyright 
thus  duly  secured,  is  guarded  against  by  adequate  penalties  and  for- 
feitures. 

On  the  renewal  of  the  copyright,  the  title  of  the  work  must  be  again 
recorded,  and  a  copy  of  the  work  delivered  to  the  clerk  of  the  dis- 
trict, and  the  entry  of  the  record  noticed  as  aforesaid  at  the  beginning 
of  the  work ;  and  all  these  regulations  must  be  complied  with,  witljin 
six  months  before  the  expiration  of  the  first  term.  And  in  addition 
to  these  regulations,  the  author  or  proprietor  must,  within  two  months 
fix)m  the  date  of  the  renewal,  cause  a  copy  of  the  record  thereof  to  be 
published  in  one  or  more  of  the  public  newspapers  printed  in  the 
United  States  for  the  space  of  four  weeka  (See  2  Kent's  Com.  pp. 
373,  874.) 

The  omission  to  deposit  a  copy  of  the  book  in  the  clerk's  office, 
under  the  act  of  congress  of  1831,  does  not  deprive  the  author  of  his 
vested  copyright,  nor  of  his  remedies  under  the  statute.  That  provi- 
sion is  merely  directory.  It  has  been  decided  in  a  case  of  copyright, 
under  the  act  of  congress  of  1790,  that  after  depositing  the  title  of  the 
book  in  the  clerk's  office,  the  exclusive  right  was  vested,  and  that  the 
publication  of  the  title,  and  the  deposit  of  a  copy  of  the  book  in  the 
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secretary's  office,  were  acts  merely  directory,  and  constituted  no  part 
of  the  essential  requisites  for  securing  the  copyright.  Nichols  v.  Bug- 
gies^ 3  Day's  Conn.  Eep.  145. 

5.  Subjects  of  Copyright. 

Law  Reports, — It  was  never  doubted  in  England,  that  law  reports 
were  the  subject  of  copyright.  The  only  question  was,  whether  the 
prerogative  of  the  crown  did  not  monopolize  all  law  books,  so  as  to 
exclude  an  author's  right.  Cited  in  support  of  this  point.  Roper  v. 
Streater,  (Skin.  Eep.  234 ;  4  Burr.  2316,  2403 ;)  Tonson  v.  ^¥alker,  8 
Swanston,  673 ;  3  Ves.  709  ;  2  Bro.  Pari.  Cases,  100. 

The  prerogative  right,  however,  is  now  abandoned,  and  has  long 

been,  in  England.     Maugham,  101,  says,  "  it  is  now  treated  as  perfectly 

.  ridiculous."    Godson  says  the  same  thing.    (Patents,  322,  323.)    See  4 

Burrows,  2415,  2416,  as  to  the  reason  of  the  prerogative.     It  there 

appears  the  king  introduced  printing  into  England. 

It  is  not  necessary,  however,  to  produce  cases  to  prove  a  right  so 
obvious  until  cases  are  produced  or  principles  established  which  show 
that  it  does  not  exist.  There  are  necessarily  but  few  cases,  because  the 
right  has  not  been  questioned.  One  fact  is  enough,  without  cases.  We 
know  the  great  price  of  law  reports  in  England,  and  we  know,  of 
course,  that  but  one  person  does  publish,  viz.,  the  proprietor :  that 
there  are  never  contemporaneous  editions  of  the  same  reports :  that  a 
single  whole  edition  is  exhausted  before  another  is  published,  and  some- 
timeSj  lasts  half  a  century.  "Why  is  this  ?  Who  prevents  enterprise 
and  cupidity  from  participating  in  this  field  ?  What  can  it  be  except 
the  copyright  ? 

As  to  the  objection  that  the  matter  of  which  the  report  is  composed 
is  not  original,  we  answer  this  is  wholly  unnecessary  in  copyright. 
There  is  no  analogy  in  that  respect  between  copyrights  and  patents. 
A  man  who  makes  an  encyclopoedia  may  have  a  copyright,  although 
he  does  not  write  a  word  of  it.  And  in  Carey  v.  Kearsley^  (4  Esp.  Eep. 
168)  where  it  was  attempted  to  show  that  the  survey  in  which  the 
copyright  was  claimed,  was  made  at  the  expense  of  the  post  office,  and 
that  the  copyright  belonged  to  the  post  office.  Lord  EUenborough  said, 
"  I  do  not  know  that  that  will  protect  the  defendant.  At  law  the  first 
.publisher,  even  though  he  has  abused  his  trust  by  procuring  the  copy, 
has  a  right  to  it ;  and  to  an  action  against  the  person  who  publishes  it 
without  authority  from  him." 

Dramatic  Compositions, — Much  doubt  formerly  existed,  whether  the 
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mere  acting  of  a  plaj,  which  had  been  printed  and  publiahed,  constituted 
a  piracy,  or  an  infiingement  of  the  copyright  In  the  common  law 
courts  it  has  been  decided  that  proof  that  the  defendant  acted  a  piece 
on  the  stage  of  which  the  plaintiff  had  bought  the  copyright  was  not 
evidence  of  a  publication. 

It  was  decided  in  Ooleman  v.  Wathen,  (6  Term  Bep.  245)  that  the 
acting  of  a  dramatic  composition  on  the  stage,  was  not  a  publication 
within  the  statute.  The  plaintiff  had  purchased  from  O'Keefe  the 
copjrright  of  an  entertainment  called  the  Agreeable  Surprise,  and  the 
defendant  represented  this  piece  upon  the  stage.  The  mere  act  of  re- 
peating such  a  performance  from  memory,  was  held  to  be  no  publica- 
tion. On  the  other  hand  to  take  down,  from  the  mouths  of  the  actors, 
the  words  of  a  dramatic  composition,  which  the  author  had  occasionally 
suffered  to  be  acted,  but  never  printed  or  published,  and  to  publish  it 
from  the  notes  so  taken  down,  was  deemed  a  breach  of  right ;  and  the 
publication  of  the  copy  so  taken  down  (being  the  &rce  entitled  Love 
a  h  Mode)  was  restrained  by  injunction.  McuMin  v.  Richardson^  Amb. 
Bep.  694. 

"  Since  the  case  above  mentioned,"  says  Kent,  (2  Com.  378,  879) 
''injunctions  have  been  granted  in  chancery  even  against  the  acting  of 
a  dramatic  work  without  the  consent  of  the  proprietor ;  and  the  nar- 
row and  unreasonable  construction  given  to  the  claim  of  an  author  by 
the  K.  B.J  seems  to  have  been  very  properly  enlarged  by  the  court  of 
chancery.  But  as  the  lord  chancellor,  as  late  as  1822,  took  the  opinion 
of  the  court  of  K.  B.  .whether  an  action  would  lie  for  publicly  acting, 
and  representing  for  projSt,  a  tragedy  altered  for  the  stage,  without  the 
consent  of  the  owner  of  the  copyright ;  and  as  that  opinion  was  against 
the  acting,  it  is  probable  that  the  rule  in  chancery  will  conform  to  that 
at  law.  Murray  v.  JSUistonj  5  Bamw.  &  Aid.  657.  In  England  there 
may  be  relief  granted  against  the  piratical  publication  for  profit,  of 
lectures  delivered  orally,  and  taken  down  in  short  hand  by  the  pupils. 
Abemeihey  v.  Eutchmson,  (reported  in  Maughan  on  Literary  Property, 
147,  154.)  But  relief  for  such  an  injury  does  not  seem  to  come  within 
any  of  the  provisions  of  the  act  of  congress  on  the  subject  of  copy- 
rights ;  and  if  it  can  be  afforded  at  all,  it  must  be  upon  the  principles 
of  the  common  law,  under  the  state  jurisdictions. 

« 

MuLsic, — ^It  is  not  material  whether  the  matter  pirated  be  a  whole 
book  of  music,  or  some  one  tune  of  a  particular  name  in  a  work  bear- 
ing a  different  title.     White  v.  Oeroch,  1  Chit.  Rep.  26. 

The  property  in  a  piece  of  music  is  exactly  the  same  as  that  in  a 
book.    And,  therefore,  upon  a  person  proving  that  he  was  the  com- 

T 


Cxlvi  INTRODUCTION. 

poser  of  a  musical  air,  althongli  the  piracy  was  endeavored  to  be  justi- 
fied, by  showing  that  the  song  was  conoposed  to  be  sung  at  the  Italian 
Opera  HousC;  and  that  all  songs  brought  out  there  belonged  to  the  es- 
tablishment, Lord  Kenyon  held  that  such  defence  could  not  be  sup- 
.ported ;  that  the  statute  vests  the  property  in  the  author ;  and  that  no 
such  private  regulation  could  be  allowed  to  interfere  with  the  public 
right  Storace  v.  Longman,  2  Camp.  N.  P.  C.  27,  n. ;  and  see  WyoMy. 
Barnard,  3  V.  &  B.  77. 

The  assignment  of  the  copyright  of  music  must  be  in  writing.  See 
Potver  V.  Walker,  4  Camp.  N.  P.  C.  8.  Even  where  a  composer  had 
acquiesced  for  six  years  in  the  publication  of  a  piece  of  music,  and  had 
given  a  receipt  for  the  price  of  it,  the  court  did  not  consider  that  he 
had  transferred  his  interest  in  the  copyright  Latour  v.  Bland,  2  Stark. 
N.  P.  C.  882.  But  if  he  has  given  leave  to  several  persons  to  copy 
his  book,  or  has  not  asserted  his  right  against  violations  by  many  per- 
sons for  several  years,  {Phtt  v.  BtUton,  Coop.  808)  the  lord  chancellor 
will  not  grant  an  injunction  to  restrain  any  one  from  pirating  the  work, 
tmtil  the  author's  right  at  common  law  is  first  established. 

On  the  same  principles  by  which  persons  are  not  allowed  to  take 
down  a  play  in  short-hand  at  a  theatre,  and  publish  it,  they  who  can 
write  music  as  they  hear  it  publicly  rehearsed,  may  be  prevented 
by  injunction  firom  violating  the  property  of  the  composer  by  publish- 
ing it 

Price  OurrerU. — ^In  the  case  of  Clayton  v.  Stone,  (cited  2  Kent's  Com. 
879)  which  was  decided  in  the  circuit  court  of  the  United  States,  at  New 
York,  December,  1828,  it  was  held  that  a  price  current  published  in  a  semi- 
weekly  newspaper  was  not  a  book  within  the  act  of  congress,  because 
not  a  work  of  science  or  learning,  but  of  mere  industry.  In  reference  to 
this  extraordinary  decision,  Mr.  Curtis  (Tr.  on  Copyright,  p.  108)  very 
justly  remarks :  "  This  is  inconsistent  with  the  previous  decisions,  and 
the  reason  given  for  it,  is  at  variance  with  all  the  analogous  principles 
on  the  subject.  Works  of  industry  are  as  much  the  subject  of  pro- 
tection as  works  of  genius.  Indeed  there  can  be  no  line  drawn  be- 
tween a  production,  the  fruit  of  learning,  and  one  the  fruit  of  mere 
industry.  All  learning  is  the  accumulation  of  knowledge  gathered  by 
the  exercise  of  industry." 

Unpuilished  Manuscript — "  An  injunction  to  restrain  the  publication 
of  unpublished  manuscripts,"  says  Mr.  Kent,  (2  Com.  879  et  seq.)  "  has 
been  frequently  granted  in  England :  and  on  the  ground  that  the 
author  had  a  property  in  an  unpublished  work  independent  of  the 
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statate.    Literaij  property  is  the  ownership  to  wliich  an  author  is 
entitled  in  the  original  manuscript  of  his  literary  work ;  and  the  iden- 
tity of  the  work  consists  in  the  setiment  and  languages     It  is  clearly 
the  author's  exclusive  right,  inasmuch  as  it  is  created  by  his  own  labor 
and  invention ;  and  the  reason  and  moral  sense  of  mankind  acquiesce 
in  the  validity  of  the  title.    The  act  of  congress  says,  that  no  person 
shall  be  entitled  to  the  benefit  of  the  act,  unless  he  shall,  before  publi* 
cation,  record  the  book  in  the  clerk's  office  of  the  district  court,  by  de- 
positing a  printed  copy  of  the  title  with  the  clerk ;  but  there  is  another 
section  of  the  act  which  declares,  that  if  any  person  should  print  or 
publish  any  manuscript,  without  the  consent  of  the  author  or  proprietor, 
(he  being  a  citizen  or  resident  of  the  United  States)  he  shall  be  respon- 
sible in  damages  by  a  special  action  on  the  case.    The  courts  of  the 
United  States  are  authorized  to  grant  injunctions  to  prevent  the  viola- 
tion of  the  rights  of  authors  and  inventors,  and  to  protect  manuscripts 
from  piratical  publication.    No  length  of  time  will  authorize  the  publi- 
cation of  an  author's  original  manuscript  without  his  consent   In  Eng- 
land, the  publication  of  private  letters,  forming  a  literary  composition, 
has  been  restrained,  on  the  ground  of  a  joint  property  existing  in  the 
writer,  as  well  as  in  the  person  to  whom  the  letters  were  addressed. 
The  letters  of  Pope,  Swift  and  others,  and  the  letters  of  Lord  Chester- 
field, were  prevented  from  a  surreptitious  and  unauthorized  publication 
by  the  process  of  injunction.    Lord  Ch.  Kardwicke  declared  that  the 
receiver  of  a  private  letter  only  acquires  a  qualified  interest  in  it.    The 
paper  on  which  it  is  written  may  belong  to  him,  but  the  composition 
does  not ;  and  he  cannot  publish  it  without  the  consent  of  the  writer. 
In  the  case  of  Perceval  v.  Phyops,  the  vice-chancellor  held,  that  private 
letters,  having  the  character  of  literary  composition,  were  within  the 
spirit  of  the  act  protecting  literary  property  ;  and  that  by  sending  a 
letter  the  writer  did  not  give  the  receiver  the  right  to  publish  it.    But 
the  court  would  not  interfere  to  restrain  the  publication  of  commercial  or 
friendly  letters,  except  under  circumstances.    The  publication  or  pro- 
duction of  business  letters,  might  often  be  necessary  in  one's  own 
defence.    If  the  publication  of  private  letters  would  be  a  breach  of 
trust,  the  publication  has  been,  and  may  be  restrained.    It  is  easy  to 
perceive  the  delicacy  and  importance  of  this  branch  of  equity  jurisdic- 
tion relative  to  the  publication  of  manuscripts  and  private  correspond- 
ence.   The  publication  of  private  letters  ought  to  be  restrained,  when 
it  would  be  a  breach  of  confidence  and  trust,  as  letters  of  courtship ; 
or  when  injurious  to  the  character  and  happiness  of  others.    On  tthe 
other  hand,  the  courts  will  not  lend  thdr  protection  to  works  which 
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are  evidently  injarious  to  the  public  morals  or  peace,  or  are  an  offence 
against  decency,  or  are  libels  upon  individuals. 

Private  Oorrespondence. — ^An  author  of  letters  or  papers  of  whatever 
kiiid,  whether  they  be  letters  of  business,  or  private  letters,  or  literary 
compositions,  has  a  property  and  an  exclusive  copyright  therein,  unless 
he  unequivocally  dedicate  them  to  the  public,  or  to  some  private 
person;  and  no  person  has  any  right  to  publish  them  without  his  con- 
sent, unless  such  publication  be  required  to  establish  a  personal  right 
or  claim,  or  to  vindicate  character.  The  government  has,  perhaps,  a 
right  to  publish  official  letters  addressed  to  it,  or  to  any  of  its  depart- 
ments by  public  officers ;  but  no  private  person  has  such  a  right,  with- 
out the  sanction  of  the  government.  To  constitute  a  piracy  of  an 
original  work,  it  is  not  necessary  that  the  whole  or  the  larger  part  of 
it  should  be  taken ;  but  it  is  only  necessary  that  so  much  should  be 
taken  as  sensibly  to  diminish  the  value  of  the  original  work,  or  sub- 
stantially to  appropriate  the  labors  of  the  author.  Folsom  v.  Marsh  and 
others,  2  Story's  Rep.  100. 

Judge  Story,  in  this  case,  remarked :  "  It  is  objected,  in  the  first 
place,  on  behalf  of  the  defendants,  that  the  letters  of  Washington  are 
not,  in  the  sense  of  the  law,  proper  subjects  of  copyright  for  several 
reasons:  1,  because  they  are  the  manuscripts  of  a  deceased  person  not 
injured  by  the  publication  thereof;  2,  because  they  are  not  literary 
compositions,  and,  therefore,  not  susceptible  of  being  literary  property, 
nor  esteemed  of  value  by  the  author ;  3,  because  they  are,  in  their 
nature  and  character,  either  public  or  official  letters,  or  private  letters 
of  business ;  and,  because  they  were  designed  by  the  author  for  public 
use,  and  not  for  copyright,  or  private  property. 

''Now,  in  relation  to  the  last  objection,  it  is  most  manifest  that 
President  Washington  deemed  them  his  own  private  property,  and 
bequeathed  them  to  his  nephew,  the  late  Mr.  Justice  Washington, 
through  whom  the  late  Mr.  Chief  Justice  Marshall  and  Mr.  Sparks 
acquired  an  interest  therein ;  and,  as  appears  from  the  contract  between 
these  gentlemen  annexed  to  the  report,  the  publication  ol  these  writ- 
ings was  imdertaken  by  Mr.  Sparks,  as  editor,  for  their  joint  benefit ; 
and  the  work  itself  has  been  accomplished  at  great  expense  and  labor, 
and  after  great  intellectual  efforts,  and  very  patient  and  comprehen- 
sive researches,  both  at  home  and  abroad.  The  publication  of  the  de- 
fendants, therefore,  to  some  extent,  must  be  injurious  to  the  rights  of 
property  of  the  representatives  and  assignees  of  President  Washington. 
Indeed,  as  we  shall  presently  see,  congress  have  actually  purchased 
these  very  letters  and  manuscripts,  at  a  great  price,  for  the  benefit  of 
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the  nation,  from  their  owner  and  possessor  under  the  wDl  of  Mr. 
Justice  Washington,  as  private  and  most  valuable  property.  That 
President  Washington,  therefore,  intended  them  exclusively  for  public 
use,  as  a  donation  to  the  public,  or  did  not  esteem  them  of  value  as  his 
own  private  property,  appears  to  me  to  be  a  proposition  completely  dis- 
proved by  the  evidence.  Unless,  indeed,  there  be  a  most  unequivocal 
dedication  of  private  letters  and  papers  by  the  author  either  to  the 
public  or  to  some  private  person,  I  hold  that  the  author  has  a  property 
therein,  and  that  the  copjrright  thereof  exclusively  belongs  to  him. 

''  Then  as  to  the  supposed  distinction  between  letters  of  business,  or 
of  a  mere  private  or  domestic  character,  and  letters  which,  from  their 
character  and  contents,  are  to  be  treated  as  literary  compositions,  I  am 
not  prepared  to  admit  its  soundness  or  propriety.  It  is  extremely 
difficult  to  say  what  letters  are  or  are  not  literary  compositions.  In 
one  sense,  all  letters  are  literary,  for  they  consist  of  the  thoughts  and 
language  of  the  writer  reduced  to  written  characters,  and  show  his  style 
and  his  mode  of  constructing  sentences,  and  his  habits  of  composition. 
Many  letters  of  business  also  embrace  critical  remarks  and  expressions 
of  opinion  on  various  subjects,  moral,  religious,  political  and  literary. 
What  is  to  be  done  in  such  cases  ?  Even  in  compositions  confessedly 
literary,  the  author  may  not  intend,  nay,  often  does  not  intend  them 
for  publication ;  and  yet,  no  one  on  that  account  doubts  his  right  of 
property  therein,  as  a  subject  of  value  to  himself  and  to  his  posterity. 
If  subsequently  published  by  his  representatives,  would  they  not  have 
a  copyright  therein  ?  It  is  highly  probable  that  neither  Lord  Chester- 
field, nor  Lord  Orford,  nor  the  poet  Gray,  nor  Cowper,  nor  Lady  Eus- 
sell,  nor  Lady  Montague,  ever  intended  their  letters  for  publication  as 
literary  compositions,  although  they  abound  with  striking  remarks, 
and  elegant  sketches,  and  sometimes  with  the  most  profound,  as  well 
as  affecting,  exhibitions  of  close  reflection,  and  various  knowledge  and 
experience,  mixed  up  with  matters  of  business,  personal  anecdote  and 
fiunily  gossip. 

"  There  is  no  small  confusion  in  the  books  in  reference  to  the  ques- 
tion of  copyright  in  letters.  Some  of  the  dicta  seem  to  suppose  that  no 
copyright  can  exist,  except  in  letters  which  are  professedly  literary ; 
while  others  again  recognize  a  much  more  enlarged  and  liberal 
doctrine.  Without  attempting  to  reconcile,  or  even  to  comment  upon 
the  language  of  the  authorities  on  this  head,  I  wish  to  state  what  I  con- 
ceive to  be  the  true  doctrine  upon  the  whole  subject.  In  the  first 
place,  I  hold  that  the  author  of  any  letter  or  letters,  (and  his  represent- 
atives) whether  they  are  literary  compositions,  or  familiar  letters,  or 
letters  of  business,  possess  the  sole  and  exclusive  copyright  therein ; 
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and  that  no  persons,  neither  those  to  whom  they  are  addressed,  nor 
other  persons  have  any  right  or  authority  to  publish  the  same  upon 
their  own  account,  or  for  their  own  benefit.  But,  consistently  with 
this  right,  the  persons  to  whom  they  are  addressed,  may  have,  nay, 
must,  by  implication,  possess  the  right  to  publish  any  letter  or  letters 
addressed  to  them  upon  such  occasions  as  require  or  justify  the  publi- 
cation or  public  use  of  them ;  but  this  right  is  strictly  limited  to  such 
occasions.  Thus,  a  person  may  justifiably  use  and  publish  in  a  suit  at 
law  or  in  equity  such  letter  or  letters  as  are  necessary  and  proper  to 
establish  his  right  to  maintain  the  suit  or  defend  the  same.  So,  if  he 
be  aspersed  or  misrepresented  by  the  writer,  or  accused  of  improper 
conduct  in  a  public  manner,  he  may  publish  such  parts  of  such  letter 
or  letters,  but  no  more,  as  may  be  necessary  to  vindicate  his  character 
and  reputation  or  free  him  from  unjust  obloquy  and  reproach.  If  he 
attempt  to  publish  such  letter  or  letters  on  other  occasions  not  justifia- 
ble, a  court  of  eqiuty  will  prevent  the  publication  by  an  injunction,  as 
a  breach  of  private  confidence  or  contract,  or  of  the  rights  of  the  author ; 
and  a  fortiori,  if  he  attempt  to  publish  them  for  profit;  for  then  it  is  not  a 
mere  breach  of  confidence  or  contract,  but  it  is  a  violation  of  the  ex- 
clusive copyright  of  the  writer.  In  short,  the  person  to  whom  letters 
are  addressed  has  but  a  limited  right  or  special  property  (if  I  may  so 
call  it)  in  such  letters  as  a  trustee  or  bailee,  for  particular  purposes, 
either  of  information  or  of  protection,  or  of  support  of  his  own  rights 
and  character.  The  general  property  and  the  general  rights  incident 
to  property  belong  to  the  writer,  whether  the  letters  are  literary  com- 
positions, or  familiar  letters,  or  details  of  facts,  or  letters  of  business. 
The  general  property  in  the  manuscripts  remains  in  the  writer  and  his 
representatives,  as  well  as  the  general  copyright.  A  fortiori,  third 
persons  standing  in  no  privity  with  either  party,  are  not  entitled  to 
publish  them  to  subserve  their  own  private  purposes  of  interest,  or 
curiosity,  or  passion.  If  the  case  of  Perceval  v.  Phipps,  (2  Ves.  and 
Beam,  21,  28,)  before  the  then  vice-chancellor,  (Sir  Thomas  Plumer) 
contains  a  different  doctrine,  all  I  can  say  is,  that  I  do  not  accede  to 
its  authority ;  and  I  fall  back  upon  the  more  intelligible  and  reason- 
able doctrine  of  Lord  Hardwicke  in  Pope  v.  Curl,  (2  Atk.  R  842,)  and 
Lord  Apsley  in  the  case  of  Thompson  v.  Stanhope,  (Amb.  R  737,)  and 
of  Lord  Keeper  Henley  in  the  case  of  The  Ihike  of  Queembury  v.  Sheb- 
beare,  (2  Eden's  R  329 ;  4  Burr.  R  2330,)  which  Lord  Eldon  has  not 
scrupled  to  hold  to  be  binding  authorities  upon  the  point  in  Gfee  v. 
Pritchard,  (2  Swanst.  R  403,  414,  415,  419,  526,  427.)  But  I  do  not 
understand  that  Sir  Thomas  Plumer  did  in  Perceval  v.  Phipps  deny  the 
right  of  property  of  the  writer  in  his  own  letters ;  and  so  he  was 
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understood  by  Lord  Eldon  in  Oee  v.  Pritchard;  who,  however,  said 
that  case  admitted  of  much  remark. 

"Indeed,  if  the  doctrine  were  otherwise,  that  no  person  or  his  repre- 
sentatives  could  have  a  copyright  in  his  own  private  or  familiar  letters 
written  to  friends  upon  interesting,  political  and  other  occasions,  or 
containing  details  of  hc\A  and  occurrences  passing  before  the  writer,  it 
would  operate  as  a  great  discouragement  upon  the  collection  and  pre- 
servation thereof;  and  the  materials  of  history  would  become  fer  more 
scanty  than  they  otherwise  would  be.  What  descendant  or  represent- 
ative of  the  deceased  author  would  undertake  to  publish,  at  his  own 
risk  and  expense,  any  such  papers  ;  and  what  editor  would  be  willing 
to  employ  his  own  learning,  and  judgment,  and  researches,  in  illustrat- 
ing such  works,  if  the  moment  they  were  successful  and  possessed  the 
substantial  patronage  of  the  public,  a  rival  bookseller  might  republish 
them,  either  in  the  same  or  in  a  cheaper  form,  and  thus  either  share 
with  him  or  take  from  him  the  whole  profits  ?  It  is  the  supposed  ex- 
clusive copyright  in  such  writings  which  now  encourages  the  publi- 
cation thereoi^  from  time  to  time,  after  the  author  has  passed  to  the 
grave.  To  this  we  owe,  not  merely  the  publication  of  the  writings  of 
Washington,  but  of  Franklin,  and  Jay,  and  Jefferson,  and  Madison, 
and  other  distinguished  statesmen  of  our  own  country.  It  appears  to 
me  that  the  copyright  act  of  1881,  (ch.  16,  sec.  9,)  fully  recognizes  the 
doctrine  for  which  I  contend.  It  gives  by  implication  to  the  author 
or  legal  proprietor  of  any  manuscript  whatever  the  sole  right  to  print 
and  publish  the  same,  and  expressly  authorizes  the  courts  of  equity  of 
the  United  States  to  grant  injunctions  to  restrain  the  publication  thereof 
by  any  person  or  persons  without  his  consent. 

"  In  respect  to  official  letters  addressed  to  the  government  or  any  of 
its  departments,  by  public  officers,  so  far  as  the  right  of  the  government 
extends  from  principles  of  public  policy  to  withhold  them  from  publi- 
cation, or  to  give  them  publicity,  there  may  be  a  just  ground  of  dis- 
tinction. It  may  be  doubtful  whether  any  public  officer  is  at  liberty 
to  publish  them,  at  least,  in  the  same  age,  when  secrecy  may  be  required 
by  the  public  exigencies,  without  the  sanction  of  the  government.  On 
the  other  hand,  from  the  nature  of  the  public  service,  or  the  character 
of  the  documents  embracing  historical,  military,  or  diplomatic  informa- 
tion, it  may  be  the  right,  and  even  the  duty  of  the  government,  to  give 
them  publicity,  even  against  the  wUl  of  the  writers.  But  this  is  an 
exception  in  favor  of  the  government,  and  stands  upon  the  principles 
allied  to,  or  nearly  similar  to  the  rights  of  private  individuals  to  whom 
letters  are  addressed  by  their  agents  to  use  them,  and  publish  them 
upon  fit  and  justifiable  occasions.    But  assuming  the  right  of  the  go- 
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vemment  to  publish  such  official  letters  and  papers  under  its  own  sanc- 
tion, and  for  public  purposes,  I  am  not  prepared  to  admit  that  any  pri- 
vate persons  have  a  right  to  publish  the  same  letters  and  papers,  with- 
out the  sanction  of  the  government,  for  their  own  private  profit  and 
advantage.  Eecently  the  Duke  of  Wellington's  despatches  have  (I  be- 
lieve) been  published  by  an  able  editor,  with  the  consent  of  the  noble 
duke,  and  under  the  sanction  of  the  government.  It  would  be  a 
strange  thing  to  say  that  a  compilation  involving  so  much  expense 
and  so  much  labor  to  the  editor  in  collecting  and  arranging  the  mate- 
rials, might  be  pirated  and  republished  by  another  bookseller,  perhaps 
to  the  ruin  of  the  original  publisher  and  editor.  Before  my  mind 
arrives  at  such  a  conclusion,  I  must  have  clear  and  positive  lights  to 
guide  my  judgment,  or  to  bind  me  in  point  of  authority." 

Translation. — "  A  copyright,"  says  Mr.  Kent,  "  may  exist  in  a  trans- 
lation, as  much  as  in  an  original  composition,  and  whether  it  be  pro- 
duced by  personal  application  and  expense,  or  by  gift.  2  Kent's  Com. 
881,  citing  Wyatt  v.  Barnard,  3  Ves,  &  Bea.  77. 

On  this  subject,  Mr.  Curtis  (Tr.  on  Patents,  p.  186,  et  seq)  remarks: 
"  It  is  undoubtedly  true,  that  the  translation  of  a  work  irom  a  foreign 
tongue  incorporates  with  the  original  so  much  new  labor,  that  it  may 
with  propriety  be  treated,  for  some  purposes,  as  a  new  work.  It  is  the 
policy  of  the  laws  which  protect  copyright  to  encourage  this  and  every 
other  species  of  literary  labor,  as  fer  as  may  consist  with  the  vested 
rights  of  authors.  But  it  may  perhaps  admit  of  question,  whether  it  is 
not  necessary,  in  order  that  a  translator  should  acquire  a  new  title  and 
a  valid  copyright  in  literary  matter,  originally  composed  by  another, 
that  the  original  should  have  been  first  published  in  a  foreign  country. 
If  a  British  or  American  author  should  see  fit  to  publish  in  his  own 
country  an  original  work  in  a  foreign  or  dead  language,  and  should 
secure  the  copyright  thereof  in  the  manner  required  by  law,  can  any 
person  translate  it,  and  by  such  translation  acquire  the  right  to  publi^ 
it  in  the  vernacular  tongue  ?  The  answer  to  this  question  must  de- 
pend in  a  good  degree  upon  the  eflEect  to  be  given  to  the  act  of  transla- 
tion, as  a  new  labor,  taken  in  connection  with  the  &ct  that  the  original 
author  has  an  undoubted  copyright  in  the  matter  of  the  work,  as  he 
put  it  forth.  Translation  of  a  work  published  in  a  foreign  country  is 
the  adoption  of  matter  in  which  no  one  has  an  exclusive  right  in  the 
country  where  the  translation  is  made,  since  it  is  there  pvblici  juris  ; 
and  the  translator  impresses  upon  that  matter  so  much  of  a  new  charac- 
ter by  his  own  labor,  that  the  law  treats  his  translation  as  a  new  pro- 
duct, and  holds  him  entitled  to  a  copyright,  to  protect  this  new  product 
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as  such.    At  the  same  time  any  one  else  may  make  a  new  translation. 

But,  where  the  matter  of  the  work  is  not  publici  juris^  is  the  new  form 
given  to  it  by  translation  suf&cient  to  override  die  exclusive  right  of 
tiie  original  author  in  this  matter  ilself  ?  Notwithstanding  the  general 
principle  of  the  English  law  in  relation  to  translations,  this  question,  I 
apprehend,  would  be  not  easy  of  solution  in  the  case  of  a  scientific  work 
written,  for  instance,  in  Latin,  intended  for  the  learned  and  intended  to 
convey  a  new  discovery,  or  other  information  peculiarly  original.  It 
would  be  urged,  in  such  a  case,  that  the  translation  had  given  the  work 
a  new  dress,  in  which  the  matter  of  it  would  be  brought  within  the 
reach  of  a  far  greater  number  of  persons ;  and  this,  it  would  be  con* 
tended,  was  not  only  meritorious,  but  was  a  result  of  new  labor  of  a 
purely  intellectual  kind.  Still  the  principle  which  allows  the  character 
of  originality  to  the  product  of  new  labor  upon  old  materials,  would, 
in  such  a  case,  encounter  the  exclusive  right  of  the  original  author  in 
the  matter  of  the  work  itself  In  other  analogous  cases,  this  principle 
is  not  always  of  sufficient  force  to  give  to  the  mere  labor  of  preparing 
a  new  dress  or  a  new  form,  the  right  to  appropriate  to  itself  the  original 
matter  of  another  author.  Where  the  adoption  and  use  of  the  matter 
of  an  original  author,  whose  work  is  under  the  protection  of  copyright, 
is  direct  and  palpable,  and  nothing  new  is  added  but  form  or  dress,  or 
an  immaterial  change  of  arrangement,  the  law  will  treat  the  alteration 
as  merely  colorable,  and  will  stamp  it  with  the  character  of  piracy. 
Whether  the  change  of  form  or  dress,  produced  by  a  close  translation, 
in  cases  where  the  original  work  is  under  the  protection  of  copyright, 
can  have  any  greater  effect  than  belongs  to  a  change  of  form  or  dress, 
in  other  cases,  is  an  interesting  question,  not  determined,  as  it  seems  to 
me,  by  the  general  principle  of  the  law  of  England,  which  treats  trans- 
lations as  original  works." 

"  It  still  remains  a  question,"  continues  the  same  writer,  (p.  29i,  et 
seq^  "  admitting  of  much  doubt,  whether  a  work,  under  the  protection 
of  the  statute,  if  printed  in  a  foreign  or  a  dead  language,  can  be  thus 
taken  as  the  subject  of  a  translator's  labor,  so  that  by  merely  incorpo- 
rating with  the  matter  of  the  book  the  firuit  of  his  own  industry,  he  can 
entirely  absorb  the  rights  of  the  original  author. 

"  Upon  principle,  I  can  have  no  doubt  that  this  cannot  be  done.  The 
arguments  derived  from  the  fact  that  a  translation  brings  the  work 
within  the  reach  of  a  greater  number  of  readers,  and  from  the  incorpo- 
ration of  new  labor  with  old  material,  or  the  clothing  of  the  old  senti- 
ments and  ideas  in  a  new  dress,  are  the  principal  suggestions  that  can 
be  made  in  favor  of  such  a  license.  Both  of  them,  however,  imply  that 
the  party  is  dealing  with  a  book  that  has  become  publici  juris,  or,  as  the 
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French  jurists  express  it,  has  entered  into  the  public  domain.  If  the 
book  be  under  the  private  dominion  of  the  author,  or  his  assigns,  the 
fiict  that  a  re-publication  brings  it  within  the  reach  of  a  greater  number 
of  readers^  does  not  palliate  an  infringement  of  the  copyright.  If  a  re- 
publication could  have  this  effect  in  any  case,  the  argument  would  be 
as  good,  in  the  case  of  every  piratical  and  literal  republication  on  a 
cheaper  paper  than  that  of  the  original,  as  it  is  in  the  case  of  a  repro- 
duction under  the  new  dress  of  a  vernacular  tongue.  The  law  does  not 
look  to  see  what  class  of  readers,  or  what  number  of  readers  are  ad- 
dressed by  a  piratical  publication.  It  inquires  whether  the  complain- 
ing author  was  exclusively  entitled  to  take  the  profits  of  the  book 
which  he  has  published,  and  if  it  finds  that  such  a  right  was  well  vested 
in  him,  it  protects  him  under  every  form  in  which  that  literary  compo- 
sition can  be  reprodiiced. 

"  Does  then  the  mere  act  of  giving  to  a  literary  composition  the  new 
dress  of  another  language,  add  to  the  case  an  element^  which  ought 
to  take  it  out  of  the  rule  by  which  reproduction  in  other  forms  is  pro- 
hibited? The  property  of  the  original  author  embraces  something 
more  than  the  words  in  which  his'sentiments  are  conveyed.  It  includes 
the  ideas  and  sentiments  themselves,  the  plan  of  the  work  and  the  mode 
of  treating  and  exhibiting  the  subject.  In  such  cases  his  right  may  be 
invaded  in  whatever  form  his  own  property  may  be  reproduced.  The 
new  language  in  which  his  composition  is  clothed  by  translation  affords 
only  a  different  medium  of  communicating  that  in  which  he  has  an  ex- 
clusive property ;  and  to  attribute  to  such  a  new  medium  the  effect  of 
entire  originality,  is  to  declare  that  a  change  of  dress  alone  annihilates 
the  most  important  subject  of  his  right  of  property.  It  reduces  his 
right  to  the  narrow  limits  of  an  exclusive  privilege  of  publishing  in  that 
idiom  alone  in  which  he  first  publishea  But  we  do  not  find  that  his 
privilege  is  thus  circumscribed,  because  a  mere  change  of  phraseology 
is  not  held  to  justify  the  adoption  of  matter  which  is  under  the  protec- 
tion of  the  law. 

"  That  every  person  who  employs  his  time  and  abUities  in  making 
translations  from  the  ancient  classic  authors,  justly  acquires  a  copyright 
in  the  productions,  was  never  doubted. 

"  A  translation  of  a  book  written  in  the  Latin  language  by  a  British 
subject,  it  has  been  held,  is  also  a  work  to  be  protected.  It  was  ob- 
served by  the  court,  that  publishing  a  translation  was  not  similar  to 
re-printing  the  original,  because  the  translator  had  bestowed  his  care 
and  pains  upon  it. 

**^This  doctrine  came  under  the  consideration  of  the  court  of  Shanceiy 
in  a  late  case,  when  it  was  contended  that  there  could  not  be  an  exclu- 


INTBODUOnON.  clv 

riye  property  in  papers  translated  from  the  French  and  German  lan- 
guages, and  published  in  a  periodical  work,  because  all  the  booksellers 
had  long  considered  such  articles  to  be  public  property,  and  had  been 
accustomed  almost  immemorially  to  copy  them  from  the  publications 
of  each  other. 

"  The  lord  chancellor,  however,  granted  an  injunction,  observing  that 
translations,  if  original,  whether  "VKritten  by  the  plaintiff  made  at  his 
expense,  or  given  to  him,  could  not  be  distinguished  from  other  works, 
and  were  protected  by  the  statute  of  8  Anne,  c  19," 

(hmpHations, — ^In  the  case  of  Gray  v.  RusseU,  (1  Story's  Rep.  11) 
Judge  Story  says :  "  If  no  work  could  be  considered  by  our  law  as  en- 
titled to  the  privilege  of  copyright,  which  is  composed  of  materials 
drawn  from  many  different  sources,  but  for  the  first  time  brought 
together  in  the  same  plan  and  arrangement  and  combination,  simply 
because  those  materials  might  be  found  scattered  up  and  down  in  a 
great  variety  of  volumes,  perhaps  in  hundreds,  or  even  thousands  of 
volumes,  and  might,  therefore,  have  been  brought  together  in  the  same 
way  and  by  the  same  researches  of  another  mind,  equally  skilful  and 
equally  diligent, — ^then,  indeed,  it  would  be  difficult  to  say,  that  there 
could  be  any  copyright  in  most  of  the  scientific  and  professional  trea- 
tises of  the  present  day.  What  would  become  of  the  elaborate  com- 
mentaries of  modern  scholars  upon  the  classics  which,  for  the  most  part, 
consist  of  selections  from  the  works  and  criticisms  of  various  former 
authors,  arranged  in  a  new  form,  and  combined  together  by  new  illus- 
trations, intermixed  with  them  ?  What  would  become  of  the  modern 
treatises  upon  astronomy,  mathematics,  natural  philosophy  and  chemis- 
try? What  would  become  of  the  treatises  in  our  own  profession,  the 
materials  of  which,  if  the  works  be  of  any  real  value,  must  essentially 
depend  upon  faithful  abstracts  from  the  reports,  and  from  juridicial  trea- 
tises, with  illustrations  of  their  bearing.  Blackstone's  Commentaries 
are  but  a  compilation  of  the  laws  of  England,  drawn  from  authentic 
sources,  open  to  the  whole  profession ;  and  yet  it  was  never  dreamed 
that  it  was  not  a  work  which,  in  the  highest  sense,  might  be  deemed 
an  original  work ;  since  never  before  were  the  same  materials  so  ad- 
mirably combined  and  exquisitely  wrought  out,  with  a  judgment,  skill 
and  taste  absolutely  unrivalled.  Take  the  case  of  the  work  on  insu- 
rance, written  by  one  of  the  learned  counsel  in  this  cause,  and  to  which 
the  whole  profession  are  so  much  indebted ;  it  is  but  a  compilation,  with 
occasional  comments  upon  all  the  leading  doctrines  of  that  branch  of 
the  law,  drawn  from  reported  cases,  or  from  former  authors,  but  com- 
bined together  in  a  new  form,  and  in  a  new  plan  and  arrangement,  yet^  I 


clvi  INTEODUOTIOir. 

presume,  none  of  ns  ever  doubted  that  lie  was  fully  entitled  to  a  copy- 
right in  the  work,  as  being  truly,  in  a  just  sense,  lis  own. 

There  is  no  foundation  in  law  for  the  argument,  that  because  the 
same  sources  of  information  are  open  to  all  persons,  and  by  the  exer- 
cise of  their  own  industry  and  talents  and  skill,  they  could,  from  all 
these  sources,  have  produced  a  similar  work,  one  party  may  at  second 
iiand,  without  any  exercise  of  industry,  talents  or  skill,  borrow  from 
another  all  the  materials  which  have  been  accimiulated  or  combined 
together  by  him.  Take  the  case  of  a  map  of  a  county,  or  of  a  state  or 
An  empire ;  it  is  plain,  that  in  proportion  of  the  accuracy  of  every  such 
map,  must  be  its  similarity  to,  or  even  its  identity  with  every  other, 
l^ow,  suppose  a  person  has  bestowed  his  time  and  skill  and  attention, 
and  made  a  large  series  of  topographical  surveys  in  order  to  perfect 
such  a  map,  and  has  thereby  produced  one  far  excelling  every  existing 
map  of  the  same  sort.  It  is  clear  that  notwithstanding  this  production, 
he  cannot  supersede  the  right  of  any  other  person  to  use  the  same 
means  by  similar  surveys  and  labors  to  accomplish  the  same  end. 
But  it  is  just  as  dear,  that  he  has  no  right,  without  any  such  surveys 
And  labors,  to  sit  down  and  copy  the  .whole  of  the  map  already  pro- 
duced by  the  skill  and  labors  of  the  first  party,  and  thus  to  rob  >n'Tn  of 
all  the  fruit  of  his  industry,  skill  and  expenditures.  See  WiOcins  v. 
AiJcm,  17  Ves.  424,  425  ;  2  Story  on  Equity  Jurispr.  s.  939  to  s.  942. 
It  would  be  a  downright  piracy. 

Neither  is  it  of  any  consequence  in  what  form  the  works  of  another 
author  are  used ;  whether  it  be  by  a  simple  reprint  or  by  incorporating 
the  whole  or  a  large  portion  thereof  in  some  larger  work.  Thus,  for 
example,  if  in  one  of  the  large  encyclopoedias  of  the  present  day,  the 
whole  or  a  large  portion  of  a  scientific  treatise  of  another  author,  as, 
for  example,  one  of  Dr.  Lardner's,  or  Sir  John  Herschell's,  or  Mrs. 
Somerville's  treatises,  should  be  incorporated,  it  would  be  just  as 
I  much  a  piracy  upon  the  copyright,  as  if  it  were  published  in  a  single 

volimie. 

In  some  cases,  indeed,  it  may  be  a  very  nice  question,  what  amounts 
to  a  piracy  of  a  work  or  not  Thus,  if  large  extracts  are  made  there- 
from in  a  review,  it  might  be  a  question,  whether  those  extracts  were 
designed  hcma  jidt  for  the  mere  purpose  of  criticism,  or  were  designed 
to  supersede  the  original  work  under  the  pretence  of  a  review,  by 
giving  its  substance  in  a  frigitive  form. 

In  the  case  of  Emerson  v.  Davies^  8  Story's  Rep.  768,  Judge  Story- 
says  :  *'The  question  is  not,  whether  the  materials  which  are  used  are 
entirely  new,  and  have  never  been  used  before ;  or  even  that  they 
have  never  been  used  before  for  the  same  purpose.    The  true  question 
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is,  whether  the  same  plan,  arraDgement,  and  combination  of  matenals 
have  been  nsed  before  for  the  same  purpose,  or  for  any  other  purpose. 
If  they  have  not,  then  the  plaintiff  is  entitled  to  a  copyright,  although 
he  may  have  gathered  hints  for  his  plan  and  arrangement,  or  parts 
of  his  plan  and  arrangement,  from  existing  and  known  sources.  He 
may  have  borrowed  much  of  his  materials  from  others,  but  if  they 
are  combined  in  a  different  manner  from  what  was  in  use  before, 
and  a  fortiori,  if  his  plan  and  arrangement  are  real  improvements 
upon  the  existing  modes,  he  is  entitled  to  a  copyright  in  the  book 
embodying  such  improvement.  See  Lewis  v.  FuUerUm,  2  Beav.  R.  6. 
It  is  true,  that  he  does  not  thereby  acquire  the  right  to  appropriate 
to  himself  the  materials  which  were  conmion  to  all  persons  before, 
so  as  to  exclude  those  persons  from  a  future  use  of  such  materials ; 
but  then  they  have  no  right  to  use  such  materials  with  his  im- 
provements superadded,  whether  they  consist  in  plan,  arrangement, 
or  illustrations,  or  combinations ;  for  these  are  strictly  his  own.  A 
man  who  constructs  a  new  machine,  is  entitled  to  a  patent  therefor,  if 
the  combination  and  arrangements  thereof  are  new  and  his  own  in- 
vention, although  he  uses  old  materials  and  old  mechanical  apparatus 
and  powers  in  constructing  such  machine.  He  may  use  wheels,  or 
levers,  or  screws,  or  toggle-joints,  or  cranks,  or  any  other  known  mode 
of  accomplishing  given  mechanical  ends,  if  he  combines  them  in  a  new 
manner,  and  thus  produces  a  beneficial  result  The  steam-engine,  the 
steam-boat,  the  cut-nail  machine,  the  card  machine,  the  grooving 
machine,  are  all  new  combinations  of  old  materials,  old  processes,  and 
old  mechanical  powers  and  apparatus. 

"  In  truth,  in  literature,  in  science,  and  in  art,  there  are,  and  can  be, 
few,  if  any,  things,  which,  in  an  abstract  sense,  are  strictly  new  and 
original  throughout  Every  book  in  literature,  science  and  art,  bor- 
rows, and  must  necessarily  borrow,  and  use  much  which  was  well 
known  and  used  before.  No  man  creates  a  new  language  for  himself, 
at  least  if  he  be  a  wise  man,  in  writing  a  book.  He  contents  himself 
with  the  use  of  language  already  known  and  used  and  understood  by 
others.  No  man  writes  exclusively  from  his  own  thoughts,  unaided 
and  uninstructed  by  the  thoughts  of  others.  The  thoughts  of  every 
man  are,  more  or  less,  a  combination  of  what  other  men  have  thought 
and  expressed,  although  they  may  be  modified,  exalted,  or  improved 
by  his  own  genius  and  reflection.  K  no  book  could  be  the  subject  of 
copyright  which  was  not  new  and  original  in  the  elements  of  which  it 
is  composed,  there  could  be  no  ground  for  any  copyright  in  modern 
times,  and  we  should  be  obliged  to  ascend  very  high,  even  in  antiquity, 
to  find  a  work  entitled'to  such  eminence.  Virgil  borrowed  much  from 
Homer ;  Bacon  drew  from  earlier  as  well  as  contemporary  minds ; 
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Coke  exhausted  all  the  known  learning  of  his  profession ;  and  even 
Skakspeare  and  Milton,  so  justly  and  proudly  our  boast  as  the  brightest 
originals,  would  be  found  to  have'  gathered  much  from  the  abundant 
stores  of  current  knowledge  and  classical  studies  in  their  days.  What 
is  L&  Place's  great  work,  but  the  combination  of  the  processes  and  dis- 
coveries of  the  great  mathematicians  before  his  day,  with  his  own 
extraordinary  genius?  What  are  all  modern  law  books,  but  new 
combinations  and  arrangements  of  old  materials,  in  which  the  skill  and 
judgment  of  the  author  in  the  selection  and  exposition  and  accurate 
use  of  those  materials,  constitute  the  basis  of  his  reputation,  as  well  sb 
of  his  copyright  ?  Blackstone's  Commentaries  and  Kent's  Commen- 
taries are  but  splendid  examples  of  the  merit  and  value  of  such 
achievements. 

"In  truth,  every  author  of  a  book  has  a  copyright  in  the  plan, 
arrangement,  and  combination  of  his  materials,  and  in  his  mode  of 
illustrating  his  subject,  if  it  be  new  and  original  in  its  substance.  Sir 
John  Leach,  in  Barfield  v.  Nicholson,  (2  Sim.  and  Stu.  1,  6,)  recognized 
this  doctrine,  in  its  fullest  extent ;  and  there  stated,  that  a  copyright 
might  well  be  taken  where  the  composition  is  either  new,  or  there  is  a 
new  arrangement  thereof.  Nay,  the  right  to  a  copyright  goes  much 
farther.  A  man  has  a  right  to  a  copyright  in  a  translation,  upon  which 
he  has  bestowed  his  time  and  labor.  To  be  sure,  another  man  has  an 
equal  right  to  translate  the  original  work,  and  to  publish  his  transla- 
tion ;  but  then  it  must  be  his  own  translation  by  hjs  own  skill  and 
labor ;  and  not  the  mere  use  and  publication  of  the  translation  already 
made  by  another.  Wyatt  v.  Barnard,  3  Vcs.  &  Beam.  77.  A  man  has 
a  right  to  the  copyright  of  a  map  of  a  state  or  country,  which  he  has 
surveyed  or  caused  to  be  compiled  firom  existing  materials,  at  his  own 
expense,  or  skill,  or  labor,  or  money.  Another  man  may  publish 
another  map  of  the  same  state  or  country,  by  using  the  like  means  or 
materials,  and  the  like  skill,  labor,  and  expense.  But  then  he  has  no 
right  to  publish  a  map  taken  substantially  and  designedly  from  the 
map  of  the  other  person,  without  any  such  exercise  of  skill,  labor,  or 
expense.  If  he  copies  substantially  from  the  map  of  the  other,  it  is 
downright  piracy  ;  although  it  is  plain  that  both  maps  must,  the  more 
accurate  they  are,  approach  nearer  the  design  and  execution  to  each 
other.  Matthewson  v.  Stockdale,  12  Ves.  270 ;  WiVcins  v.  Aiken.  17 
Ves.  422.  He,  in  short,  who  by  his  own  skill,  judgment  and  labor, 
writes  a  new  work,  and  does  not  merely  copy  that  of  another,  is 
entitled  to  a  copyright  therein;  if  the  variations  are  not  merely  formal 
and  shadowy,  from  existing  works.  He  who  constructs  by  a  new 
plan  and  arrangement,  and  combination  of  old  materials,  in  a  book 
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designed  for  inatraction,  either  of  the  young  or  the  old,  has  a  title  to  a 
copyright  which  cannot  be  displaced  by  showing  that  some  part  of  his 
plan,  or  arrangement,  or  combination,  has  been  used  before. 

'*  The  case  of  Oray  v.  Russell  (1  Story's  R.  11,)  affords  a  strong  illus- 
tration of  the  doctrine,  as  that  was  a  case  confessedly  of  a  mere 
improvement  of  an  old  work,  (Adams'  Latin  Qrammar,)  a  subject  that 
had  been  discussed  and  treated  in  many  hundred  works,  and  in  which 
little  more  could  be  done  than  to  arrange  the  materials  upon  a  new 
plan,  or  in  a  new  combination,  with  additional  illustrations  and  initial 
remarks.  Yet  the  court  held  it  clearly  to  be  the  subject  of  a  copyright ; 
and  from  the  doctrine  therein  stated  I  feel  not  the  slightest  inclination 
to  depart.  It  was  upon  the  like  ground  that  an  action  has  been  held 
to  lie  for  the  recovery  of  damages  for  pirating  the  new  corrections  and 
additions  to  an  old  work,  (the  Itinerancy  of  England.)  Upon  that 
occasion  Lord  Kenyon  said :  *  The  courts  of  justice  have  been  long 
laboring  under  an  error,  if  an  author  have  no  copyright  in  any  part  of 
a  book,  unless  he  have  an  exclusive  right  to  the  whole  book.'  See 
also  Trusler  v.  Murray^  and  Tonson  v.  Walker,  cited  in  1  East,  360, 
861,  and  notes. 

'*  Another  illustration  may  be  found  in  the  cases  of  histories  and 
dictionaries,  as  stated  by  Lord  Mansfield  in  Sayre  v.  Moore,  1  East's  R. 
861,  note.  ^  In  the  first,  a  man  may  give  a  relation  of  the  same  facts, 
and  in  the  same  order  of  time ;  in  the  latter,  an  interpretation  is  given 
of  the  identical  same  words.  But  he  must  not  servilely  copy  the 
words  of  another  on  either  subject.  An  author  has  as  much  right  in 
his  plan,  and  in  his  arrangements,  and  in  the  combination  of  his  mate- 
rials, as  he  has  in  his  thoughts,  sentiment£f,  opinions,  and  in  his  mode 
of  expressing  them.  The  former  as  well  as  the  latter  may  be  more 
useful  or  less  useful  than  those  of  another  author ;  but  that,  although 
it  may  diminish  or  increase  the  relative  values  of  their  works  in  the 
market,  is  no  ground  to  entitle  either  to  appropriate  to  himself  the 
labor  or  skill  of  the  other,  as  embodied  in  his  own  work.' 

"  It  is  a  great  mistake  to  suppose,  because  all  the  materials  of  a 
work  or  some  parts  of  its  plan  and  arrangement  and  modes  of  illustra- 
tion, may  be  found  separately,  or  in  a  different  form,  or  in  a  different 
arrangement,  in  other  distinct  works,  that  therefore  if  the  plan  or 
arrangement  or  combination  of  these  materials  in  another  work  is  new, 
or  for  the  first  time  made,  the  author,  or  compiler,  or  firamer  of  it,  (call 
him  which  you  please)  is  not  entitled  to  a  copyright.  The  reverse  is 
the  truth  in  law,  and,  as  I  think,  in  common  sense  also.  It  is  not,  for 
example,  in  the  present  case,  of  any  importance  that  the  illustrating  of 
lessons  in  arithmetic  by  attaching  unit  marks  representing  the  num- 
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bers,  embraced  in  the  example,  may  be  formed  by  dots  in  WaUis'B 
Opera  Mathematica  (p.  28,)  or  in  Colbnm's  Arithmetic,  in  the  fonn  of 
upright  linear  marks,  in  a  pamphlet  detached  from  the  main  work." 

6.  Immoral  Publications. 

"  No  copyright,"  says  Mr.  Story,  (Eq.  Juris,  vol.  2,  sees.  986,  9S7, 
938,)  "can  exist  consistently  with  principles  of  public  policy  in  any 
work  of  a  clearly  irreligious,  immoral,  libellous  or  obscene  description. 
In  the  case  of  aij  asserted  piracy  of  any  such  work,  if  it  be  not  a 
matter  of  any  real  doubt,  whether  it  falls  within  such  a  predicament 
or  not,  courts  of  equity  will  not  interfere  by  injunction  to  prevent 
or  to  restrain  the  piracy ;  but  will  leave  the  party  to  his  remedy  at 
law. 

*•  It  is  true  that 'an  objection  has  been  taken  to  this  course  of  pro- 
ceeding that,  by  refusing  to  interfere  in  such  cases  to  suppress  the 
publication,  a  court  of  equity  virtually  promotes  the  circulation  of 
offensive  and  mischievous  books.  But  the  objection  vanishes  when 
it  is  considered  that  the  court  does  not  aflfect  to  act  as  a  cervsor  morum^ 
or  to  punish  or  restrain  injuries  to  society  generally.  It  simply  with- 
holds its  aid  from  those  who,  upon  their  own  showing,  have  no  title  to 
protection,  or  to  assert  a  property  in  things  which  the  law  will  not, 
upon  motives  of  the  highest  concern,  permit  to  be  deemed  capable  of 
founding  a  just  title  or  property.  Jeremy  on  Eq.  Jurisd.  b.  3,  ch.  2, 
sec.  1,  p.  321,  322 ;  Cooper's  Eq.  PI.  157 ;  Walcot  v.  WaVcer,  7  Ves.  1 ; 
Southey  v.  Shertoood,  2  Meriv.  E.  435  ;  Lawrence  v.  Smith,  Jacobs'  R. 
471 ;  lb.  474,  note ;  6  Petersd.  Abridg.  Copyright,  p.  557,  560. 

'*  The  soundness  of  this  general  principle  can  hardly  admit  of  ques- 
tion. The  chief  embarrassment  and  diflSiculty  lie  in  the  application  of 
it  to  particular  cases.  If  a  court  of  equity,  under  color  of  its  general 
authority,  is  to  enter  upon  all  the  moral,  theological,  metaphysical  and 
political  inquiries  which,  in  the  past  times,  have  given  rise  to  so  many 
<5ontroversies,  and  in  the  future  may  well  be  supposed  to  provoke  many 
heated  discussions,  and  if  it  is  to  decide  dogmatically  upon  the  character 
and  bearing  of  such  discussions,  and  the  rights  of  authors  growing  out 
of  them ;  it  is  obvious  that  an  absolute  power  is  conferred  over  the 
subject  of  literary  property,  which  may  sap  the  very  foundations  on 
which  it  rests,  and  retard,  if  not  entirely  suppress,  the  means  of  arriving 
at  physical  as  well  as  at  metaphysical  truths.  Thus,  for  example,  a 
judge  who  should  happen  to  beheve  that  the  inmiateriality  of  the  soul, 
as  well  as  its  immortality,  was  a  doctrine  clearly  revealed  in  the  scrip- 
tures, (a  point  upon  which  very  learned  and  pious  minds  have  been 
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greatly  divided)  woiQd  deem  any  woik  anti-dirifltian  which  shotdd 
profess  to  deny  that  point,  and  would  refiise  an  injunction  to  protect 
it  So,  a  judge  who  should  be  a  Trinitarian,  might  most  conscientiously 
decide  against  granting  an  injunction  in  &vor  of  an  author  enforcing 
Unitarian  views ;  when  another  judge,  of  opposite  opinions,  might  not 
hesitate  to  grant  it"  .....•• 

"  Upon  the  point  of  tide,"  says  Mr.  Jef©^  (Eq.  Juris,  p.  821, 822,) 
"  it  is  to  be  observed  that  if  the  original  production  be  of  such  an 
irreligious,  seditious,  libellous  or  immoral  description,  that  a  reasonable 
doubt  may  be  raised  whether  the  author  woxQd  be  able  in  an  action  at 
law  to  obtain  relief  by  way  of  damages  upon  a  piracy  thereof,  this 
court  wiQ  not  interfere  to  protect  him  by  injunction  until  he  has  by 
such  a  mode  of  proceeding  actually  established  his  l^al  right  And 
here  it  may  be  observed,  in  .answer  to  the  common  remark,  that  this 
court,  by  its  refusal  to  interfere  in  cases  where  the  work  is  of  an  evil 
tendency,  in  some  instances  virtually  promotes  the  multiplication  of 
mischievous  productions ;  that  it  professes  to  decide  only  upon  ques- 
tions of  property,  cgnceming  itself  merely  with  the  civil  interests  of  the 
parties,  and  disclaiming  interference  to  prevent  or  to  punish  injuries  of 
a  criminal  nature ;  and  that  it  therefore  leaves  the  offending  person  to 
be  dealt  with  at  law.  And  in  adopting  such  a  course,  it  is  not  merely 
acting  in  conformity  with  its  dwn  general  principles,  but  also  with  the 
constitution  of  the  country ;  for  if  it  were  to  assist  a  person  who  has 
exerted  himself  to  the  prejudice  of  the  national  or  of  individual 
welfare,  by  deciding  upon  questions  of  a  criminal  character,  it  would 
assume  a  power  of  adjudication  in  instances  which,  according  to  our 
notions  of  political  freedom,  ought  not  to  be  determined  without  the 
intervention  of  a  jury.  And  it  is  also  observable,  that  although  its 
interposition  is  reftised  in  cases  of  this  kind,  except  upon  the  plaintiff's 
right  receiving  the  sanction  of  a  court  of  law,  it  does  not  thereby 
bereave  the  party  applying  of  any  redress  which  he  naight  otherwise 
obtain,  or  of  any  of  the  means  of  seeking  it^  but  merely  withholds  that 
extraordinary  relief  which  is  adapted  to  other  cades." 

7.  Infringbmekt  of  Copyright. 

Quotation.— ^^'A  person,"  says  Mr.  Kent,  (2  Com.  882, 883,)  "cannot, 
under  the  pretence  of  quotation,  publish  either  the  whole,  or  any 
material  part  of  another's  work ;  but  he  may  use  what  is  in  all  cases 
very  difficult  to  define,  fidr  quotation.  A  man  may  adopt  part  of  the 
work  of  another.  The  quo  cmimo  is  the  inquiry  in  these  cases.  The 
question  is  whether  it  be  a  legitimate  use  of  another's  publication,  in 
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the  exercise  of  a  mental  operation,  d^erying  the  character  of  an  original 
work.  WiOcins  v.  Aikin^  17  Ves.  422.  If  an  encyclopoedia  or  review 
should  copy  so  much  of  a  book  as  to  serve  as  a  substitute  for  it,  it 
becomes  an  actionable  violation  of  literary  property,  even  without  the 
animus  furavdi.  If  so  much  be  extracted  as  to  communicate  the  same 
knowledge  as  the  original  work,  it  is  a  violation  of  copyright.  It  must 
not  be  in  substance  a  copy.  An  encydopcedia  must  not  be  allowed 
by  its  transcripts  to  sweep  up  all  modem  works.  It  would  be  a  recipe 
for  completely  breaking  down  literary  property." 

"  The  first  circumstance  to  which  we  have  to  attend,"  says  Mr.  Curtis, 
(Tr.  on  Copyright,  p.  248,  244,)  in  this  inquiry  is,  whether  the  use  of 
matter  by  quotation,  in  a  given  case,  tends  to,  or  does,  in  fact,  injure 
the  sale  of  the  book  from  which  the  extract  is  taken.  The  original 
author  of  the,  extract  has  the  exclusive  right  to  publish  and  sell  it;  and 
it  is  therefore  a  very  material  inquiry  to  ascertain  how  &r  he  is  injured, 
or  is  likely  to  be  injured  by  its  publication  by  another  person. 

"It  will  be  apparent,  on  reflection,  that  the  quantity  of  matter  taken 
cannot  be  decisive  of  this  question.  The  most  material  and  valuable 
part  of  a  book,  or  other  publication,  may  be  embraced  in  a  few  para- 
graphs or  evensentenceS;  which  contain  all  that  is  in  £BU3t  original  with 
the  author.  ,  If  a  person,  who  had  made  a  discovery  in  science,  should 
choose  to  enunciate  it  in  a  work,  of  whibh,  by  securing  the  copyright, 
he  intended  to  reap  the  profits,  and  should  introduce  the  statement  of 
his  discovery  into  a  general  treatise  on  the  branch  of  .science  to  which 
it  belonged,  the  matter  of  his  treatise  at  large  might  be  far  from  being 
original,  while  the  portion  of  the  work,  containing  the  description  of 
his  discovery,  would  be  purely  and  eminently  novel.  The  republica- 
tion of  this  part  of  the  book  would  be  a  taking  of  that  which  constituted 
its  chief  value,  and  yet  the  proportion  which  it  bore  to  the  rest  of  the 
work  might,  in  respect  to  quantity,  be  very  inconsiderable." 

AhridgTnents, — ^A  mere  colorable  abridgment  of  a  book  is  an  evasion 
of  the  statute,  and  will  be  restrained ;  but,  as  Lord  Hardwicke  observed, 
this  will  not  apply  to  a  real  and  fiEdr  abridgment ;  for  an  abridgment 
may,  with  great  propriety,  be  called  a  new  book.  It  is  often  very 
extremely  useful,  and  displays  equally  the  invention,  learning  and 
judgment  of  the  author.  A  hcma  fiok  abridgment  of  'Hawkesworth's 
Voyages  has  been  held  no  violation  of  the  original  copyright.  So,  an 
abridgment  of  Johnson's  Basselas,  given  as  an  abstract  in  the  Annual 
Begister,  was  held  not  to  be  a  piratical  invasion  of  the  copyright,  but 
innocent,  and  not  injurious  to  the  original  work.  2  Kent's  Com.  p. 
882. 
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In  the  case  of  Oray  et  al,  y.  Jlusael  et  al,  1  Story's  Bep.  19,  et  aeq.^ 
Judge  Story  remarks :  "  The  question,  in  such  a  case,  must  be  com- 
pounded of  various  considerations ;  whether  it  be  a  bona  fde  abridg- 
ment, or  only  an  evasion  by  the  omission  of  some  unimportant  parts ; 
whether  it  will,  in  its  present  form,  prejudice  or  supersede  the  original 
work ;  whether  it  will  be  adapted  to  the  same  class  of  readers ;  and 
many  other  considerations  of  the  same  sort,  which  may  enter  as 
elements,  in  ascertaining  whether  there  has  been  a  piracy  or  not 
Although  the  doctrine  is  often  laid  down  in  the  books,  that  an 
abridgment  is  not  a  piracy  of  the  original  copyright;  yet  this  pro- 
position must  be  received  with  many  qualifications.  In  many  cases, 
the  question  may  naturally  turn  upon  the  point,  not  so  much  of  the 
quantity  as  of  the  value  of  the  selected  materials.  As  was  significantly 
said  on  another  occasion, — nan  numerantur  ponderantur.  The  quintes- 
sence of  a  work  may  be  piratically  extracted,  so  as  to  leave  a  mere 
capui  mortuurrij  by  a  selection  of  all.  the  important  passages  in  a  com- 
paratively moderate  space.  In  the  recent  case  of  Bramtvell  v.  Halcomb, 
(8  Mylne  &  Craig,  737,)  it  was  held,  that  the  question,  whether  one 
author  has  made  a  piratical  use  of  another's  work,  does  not  necessarily 
depend  upon  the  quantity  of  that  work  which  he  has  quoted  or  intro- 
duced into  his  own  book.  On  that  occasion,  Lord  Cottenham  said : 
*  when  it  comes  to  a  question  of  quantity,  it  must  be  very  vague.  One 
writer  might  take  all  the  vital  part  of  another's  book,  though  it  might 
be  but  a  small  proportion  of  the  book  in  quantity.  It  is  not  only 
quantity,  but  value,  which  is  looked  to.  It  is  useless  to  look  to  any 
particular  cases  about  quantity.'  The  same  subject  was  a  good  deal 
considered  by  the  same  learned  judge  in  Saunders  v.-  Smithy  (3  Mylne 
&  Craig  B.  711,  728,  -729,)  with  reference  to  copyright  in  reports ;  and 
how  far  another  person  was  at  liberty  to  extract  the  substance  of  such 
reports,  or  to  publish  select  cases  therefrom,  even  with  notes  appended. 
In  the  case  of  W?ieaton  v.  Peters,  (8  Peters'  R.  591,)  the  same  subject 
was  considered  very  much  at  large.  It  was  not  doubted  by  the  court 
that  Mr.  Peters'  Condensed  Reports  would  have  been  an  infringement 
of  Mr.  Wheaton's  copyright,  (supposing  that  copyright  properly  secured 
under  the  act)  if  the  opinions  of 'the  court  had  been,  or  could  be,  the 
proper  subject  of  the  private  copyright  by  Mr.  Wheaton." 

"  Another  source  of  uncertainty  on  the  question  of  piracy,"  (says 
Jeremy's  Eq.  Juris.,  p.  323,)  "  arises  from  a  liberty  which  any  one  is 
allowed  to  take  with  the  literary  work  of  another,  for  his  own  benefit, 
which  consists  in  the  permission  to  make  and  publish  extracts  there- 
from, (17  Ves.  424 ;  Whittingham  v.  Woohr,  2  Swanst  428,)  or  a  fair 
abridgment  thereof,  (1  Bro.  0.  C.  451 ;  Oyhs  v.  Davis,  8  Swanst.  678; 
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ib.  681 ;)  for  invention,  learning,  and  judgment  may  be  shown  thereby, 
and  the  aame  may  in  many  cases  be  extremely  useful,  (2  Atk.  148 :) 
but  a  mere  colorable  curtailment  of  an  original  work  is  an  evasion  of 
the  statutory  law,  and  is  treated  as  a  piracy.  Giles  v.  WUcox^  2  Atk. 
141,  Buttenoorth  v.  Bobinaon^  5  Ves.  709.  Tonson  v.  Walker,  8  Swanst. 
672.  Where  the  second  work  is  professedly  for  a  different  purpose, 
the  criterion  seems  to  lie  in  the  determination  of  the  question,  whether 
it  is  a  legitimate  use  of  the  plaintiff's  publication,  in  the  &ir  exercise  of 
a  mental  operation  deserving  the  character  of  an  original  work.  17 
Vea  426.  Barjidd  v.  Nicholson,  2  Sim,  &  Stu.  1.  If  there  were  a 
publication  professing  to  be  an  account  of  the  improvement  of  maps  of 
the  county  of  Middlesex,  containing  the  history  of  aU  the  maps  ever 
published,  pointing  out  the  peculiarities  belonging  to  them,  and  giving 
copies  of  them  all,  as  well  those,  the  copyright  of  which  has  expired, 
as  those  of  which  it  is  subsisting,  it  is  not  easy  to  say  what  would  be 
the  decision  on  such  a  case.  If  it  were  a  fair  history  of  the  maps  of 
the  county  which  had  been  published,  and  the  introduction  of  the  in- 
dividual map  were  merely  an  illustration  thereof,  that  would  be  one 
way  of  stating  it ;  but  if  the  object  could  be  perceived  to  be  the  profit 
to  be  derived  from  publishing  the  map  of  another  man,  it  would 
require  a  different  consideration.  See  Wilkins  v.  AUoen,  17  Ves.  422 ; 
ib.  425. 

At  times  there  is  considerable  dif&culty  in  determining  whether  a 
work  is  pirated  or  not ;  for  instance,  it  is  allowable  to  make  a  bona  fide 
extract,  or  a  bona  fide  quotation,  or  a  bona  fide  abridgment,  or  a  bona 
fide  use  of  common  materials  in  the  composition  of  another  book  {BeU 
V.  Walker,  1  Bro.  C.  C.  451 ;  Oyks  v.  Wilcox,  2  Atk.  143) ;  for  a  man 
may  fedrly  adopt  part  of  another's  labors  in  making  an  extract  or 
quotation,  but  he  must  not  do  it  un&irly,  or,  as  Lord  Ellenborough 
termed  it,  with  an  animus  furandi;  and  so  he  may  abridge,  if  the  in- 
vention, learning,  or  judgment  bestowed  in  making  that  abridgment 
will  really  constitute  a  new  work ;  but  he  must  not  do  either  in  a 
colorable  manner,  to  gain  an  advantage  to  himself  by  a  fraudulent 
evasion  of  the  statute.  BuUerworth  v.  Bobinson,  5  Yes.  709 ;  Longman 
V.  Winchester,  16  Vea  269;  MaUhtwson  v.  Stockdale,  12  Ves.  270; 
Whiitingham  v.  Wooler,  2  Swanst.  428 ;  Wiikins  v.  AOm,  17  Ves,  422. 
So,  in  the  case  of  a  map  or  a  road-book,  if  the  same  skill,  intelligence, 
and  diligence  are  applied  in  the  second  instance  as  there  were  in  the 
first,  the  public  would  receive  nearly  the  same  information  fix>m  both 
works ;  but  there  is  no  doubt  the  court  would  interfere  to  prevent  a 
mere  republication  of  a  work  which  the  labor  and  skill  of  another  per- 
son had  supplied  to  the  world.    The  piracy,  on  such  occasions,  is 
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frequently  detected  by  the  identity  of  the  inaccuracies  an<J  errors  {Cory 
V.  Fadm^  5  Ves.  24,  and  see  Longman  v.  Winchester^  16  Ves.  269) ;  and 
it  may  be  observed  that  the  question,  whether  one  author  has  made  a 
piratical  use  of  another's  work,  does  not  necessarily  depend  upon  the 
quantity  of  that  work  which  he  has  quoted  or  introduced  into  his  own 
book.    BramweU  v.  Halcomb^  3  M.  &  C.  736. 

In  some  cases  of  this  nature  the  court  will  take  upon  itself  the  task 
of  inspection,  and  compare  the  work  of  the  original  author  with  the 
work  allege^  to  be  pirated  (vide  Whittingharn  v.  Wooler^  2  Swanst 
428) ;  but  the  usual  practice  is  to  refer  the  subject  to  the  master,  who 
reports  whether  the  books  differ,  and  in  what  respect,  and  then  the  in- 
junction is  issued  to  restrain  the  publication  of  those  parts  which  the 
master  reports  to  have  been  pirated.     Oaman  v.  Bowles^  2  Br.  C.  C. 

80 ;  V.  LeadbeU^,  4  Ves.  681 ;  Jeffery  v.  Bowks,  1  Dick.  429 ; 

Mawman  v.  Tegg,  2  Buss.  385. 

In  a  recent  case,  however,  in  which  the  court,  availing  itself  of  the 
evidence  read  pending  the  motion,  was  led  to  conclude  that  if  the  parts 
affected  with  the  character  of  piracy  were  taken  away,  there  would  be 
left  an  imperfect  work  which  could  not  to  any  useful  extent  serve  the 
purpose  intended  by  the  publication,  the  injunction,  to  restrain  the 
publication  of  any  ports  pirated  from  the  plaintiff's  work,  was  granted 
without  waiting  till  all  the  parts  pirated  could  be  distinctly  marked. 
Lewis  V.  FuUerton,  2  Beav.  6. 

And,  in  general,  if  the  parts  pirated  are  so  mingled  with  the  original 
portions  of  a  work,  that  they  cannot  be  separated,  the  court  will  enjoin 
the  publication  of  the  whole,  although  a  very  large  proportion  of  the 
work  may  be  unquestionably  original.  Upon  this  subject,  Lord  Eldon 
observed,  that  "He  who  has  made  an  improper  use  of  that  which  does 
not  belong  to  him,  must  suffer  the  consequences  of  so  doing.  If  a 
man  mixes  what  belongs  to  him  with  what  belongs  to  me,  and  the 
mixture  be  forbidden  by  the  law,  he  must  again  separate  them,  and  he 
must  bear  all  the  mischief  and  loss  which  the  separation  may  occasion : 
if  an  individual  chooses,  in  any  work,  to  mix  my  literary  matter  with 
his  own,  he  must  be  restrained  from  publishing  the  literary  matter 
which  belongs  to  me ;  and  if  the  parts  of  the  work  cannot  be  separated, 
and  if  by  that  means  the  injunction  which  restrained  the  publication  of 
my  Kterary  matter  prevents  also  the  publication  of  his  own  literary 
matter,  he  has  only  himself  to  blame."  Saunders  v.  Smith,  8  M.  & 
C.  711. 

Lofft  Kep.  775.  Injunction  was  prayed  against  an  edition  by  Mr. 
Newberry,  of  an  abridgment  of  Dr.  Hawkesworth's  Voyages.  Apsley, 
C.  was  of  opinion  that  to  constitute  a  true  and  proper  abridgment  of  a 
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work,  the  whole  must  be  preserved  in  its  sense ;  and  then  the  act  of 
abridgment  is  an  act  of  the  understanding  employed  in  carrying  a 
large  work  into  a  smaller  compass,  and  rendering  it  less  expensive, 
and  more  convenient,  both  to  the  time  and  use  of  the  reader,  which 
makes  an  abridgment  in  the  nature  of  a  new  and  meritorious  work. 
That  this  had  been  done  by  Mr.  Newberry,  whose  edition  might  be 
read  in  the  fourth  part  of  the  time,  and  all  the  substance  preserved, 
and  conveyed  in  language  as  good  or  better  than  the  original,  and  in  a 
more  agreeable  and  useful  manner.  That  he  had  consulted  Mr.  Justice 
Blackstone,  whose  knowledge  and  skill  in  his  profession  was  univer- 
sally known ;  and  who,  as  an  author  himself,  had  done  honor  to  his 
country.  That  they  had  spent  some  hours  together';  and  were  agreed 
that  an  abridgment,  where  the  undertaking  was  employed  in  retrench- 
ing unnecessary  and  uninteresting  circumstances,  which  rather  deaden 
the  narrative,  is  not  an  act  of  plagiarism  upon  the  original  work,  nor 
against  any  property  of  the  author,  but  an  allowable  and  meritorious 
work.  And  that  this  abridgment  of  Mr.  Newberry's  fidls  within  these 
reasons  and  descriptions.    Bill  dismissed. 

Reviews. — Eeviews,  magazines,  literary  journals,  and  works  of  a 
similar  description,  consist  of  essays  and  criticisms.  The  essays,  or 
original  pieces,  are  to  be  viewed  in  the  same  light  as  though  they  had 
been  published  by  themselves — ^whether  they  are  the  composition  of 
the  proprietor  himself,  or  are  procured  for  him.  Wyatt  v.  Barnard,  8 
Ves.  &  Beam.  77.  Bogg  v.  Ktrby,  8  Ves.  215.  The  parts  which  con- 
tain the  criticisms  distinguish  these  productions  from  books  in  general. 
These  articles  are  compounded  of  matter  taken  from  the  works  of  other 
persons,  and  the  observations  of  the  reviewer.  The  law  is  therefore 
two-fold,  as  it  regards  the  extracts  and  the  observations.  The  extracts 
must  not  be  made  too  freely :  sufficient  may  be  taken  to  form  a  correct 
idea  of  the  whole ;  but  no  one  is  allowed,  under  the  pretence  of  quot- 
ing, to  publish  the  whole  or  principal  part  of  another  man's  composition, 
{Boworih  v.  WiUces,  1  Camp.  97 ;  and  see  4  Esp.  N.  P.  C.  170 ;  and 
Wilkins  V.  Aiken,  17  Ves.  422) ;  and  therefore  a  review  must  not  serve 
as  a  substitute  for  the  book  reviewed.  If  so  much  is  extracted  that  it 
communicates  the  same  knowledge  with  the  original,  it  is  an  actionable 
violation  of  literary  property.  The  intention  to  pirate  is  not  (as  has 
been  shown)  always  necessary  to  be  proved  in  an  action  for  violating 
this  species  of  copyright ;  but  is  generally  to  be  inferred  from  the 
quantity  of  matter  copied. 

The  remarks  made  by  the  critic  must  not  be  personal ;  they  must 
not  impugn  the  moral  character  of  the  author.    It  seems  that  when 
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they  are  made  upon  the  merits  of  the  work,  without  any  reference  to 
the  individual  who  composed  it,  they  may  be  justified,  however  ridicu- 
lous he  may  be  rendered,  or  how  much  soever  the  book  may  be 
depreciated  in  value.  The  abridgments  and  translations  sometimes 
published  in  this  description  of  literary  works,  are  judged  of  in  the 
same  manner  as  abridgments  and  translations  in  general. 

8.  Jurisdiction  of  Equity. 

The  jurisdiction  of  the  courts  of  eqxiity  over  literary  property  is 
similar  to  that  exercised  over  patents  for  inventions ;  and  arises  from 
an  anxiety  to  give  effect  to  the  legal  right,  and  to  restrain,  by  means 
of  the  short  process  of  an  injunction,  any  violation  which  might  be- 
come an  injury  irremediable  by  the  slow  proceedings  of  the  common 
law. 

It  should  be  noticed,  that  although  the  more  apparent  ground  for 
this  court's  interference  is  the  prevention  of  that  wrong  which,  when 
committed;  may  be  the  subject  of  damages  at  law,  but  the  commission 
of  which  it  is  important  to  prohibit,  it  might  also  be  referred  to  the 
irreparable  damage  which  may  be  occasioned  by  the  invasion  of  the 
right,  and  which  seems  to  extend  beyond  the  sale  of  the  individual 
machine,  or  literary  work  in  a  particular  case.  8  Ves.  225.  But  it 
must  be  observed,  that  in  these  instances,  more  especially,  the  process 
of  injunction  is  peculiarly  effective  in  preventing  the  necessity  of  re- 
peated litigation,  (1  Jac.  R.  314,  472,)  for  in  them  a  renewal  of  the 
infringement  of  right  would  be  more  likely  to  occur  than  in  the  in- 
stance hitherto  mentioned  of  nuisance  and  trespass,  and  in  that  to 
which  we  are  about  to  advert  of  waste ;  inasmuch  as  the  expense 
attending  reparation  for  the  infringement,  when  occurred,  disposes 
the  party  who  has  made  it  to  redeem  the  loss  which  he  must  other- 
wise sustain  by  a  repetition  of  the  illicit  sale,  and  as  it  is  generally 
impossible  for  the  plaintiff  to  lay  before  a  jury  evidence  to  the  ftill 
extent  of  the  injury  which  he  may,  from  time  to  time,  sustain  from 
the  invasion  of  his  right  (17  Ves.  424,)  and  as  the  expense  and  trouble 
of  repeatedly  seeking  compensation  upon  successive  infringements 
thereof  are  likely  to  exceed  the  advantages  to  be  derived  from  such 
relief.    1  Jac.  R  814,  472. 

"  It  is  qute  plain,"  says  Mr.  Story  (2  Eq.  Juris,  sees.  981,  982,  983,) 
"  that  if  no  other  remedy  could  be  given  in  cases  of  patents  and  copy- 
rights, than  an  action  at  law  for  damages,  the  inventor  or  author  might 
be  ruined  by  the  necessity  of  perpetual  litigation,  without  ever  being 
able  to  have  a  final  establishment  of  his  rights. 

"  Indeed,  in  cases  of  this  nature,  it  is  almost  impossible  to  know  the 
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extent  of  the  injury  done  to  the  party,  without  a  discovery  fix>m  the 
party  guilty  of  the  infringement  of  the  patent  or  copyright;  and  if  it 
were  otherwise,  mere  damages  would  give  no  adequate  relie£  For 
cDcample,  in  the  case  of  a  copyright,  the  sale  of  copies  by  the  defendant 
.  is  not  only,  in  each  instance,  taking  from  the  author  the  profit  upon 
•'J***  the  individual  book,  which  he  might  otherwise  have  sold ;  but  it  may 
also  be  injuring  him,- to  an  incalculable  extent,  in  -regard  to  the  value 
and  disposition  of  his  copyright,  which  no  inquiry  for  the  purpose  of 
damages  could  fully  ascertain. 

"  In  addition  to  this  consideration,  the  plaintiff  could  at  law  have 
no  preventive  remedy  which  should  restrain  the  future  use  of  his  in- 
vention, or  the  fiiture  publication  of  his  work,  injuriously  to  his  title 
and  interests.  And  it  is  this  preventive  remedy  which  constitutes  the 
peculiar  feature  of  equity  jurisprudence,  and  enables  it  to  accomplish 
the  great  purpose  of  justice.  Besides,  in  most  cases  of  this  sort,  the 
bill  usually  seeks  an  account,  in  one  case  of  the  books  printed,  and,  in 
the  other,  of  the  profits  which  have  arisen  from  the  use  of  the  inven- 
tion, from  the  persons  who  have  pirated  the  same.  And  on  this  account 
will,  in  all  cases  where  the  right  has  been  already  established,  or  is 
established  under  the  direction  of  the  court,  be  decreed  as  inddental, 
in  addition  to  the  other  relief  by  a  perpetual  injunction." 

At  first  the  court  of  chancery  would  not  give  assistance,  unless  the 
complainant  had  a  clear  legal  right ;  Lord  Northington  refused  to  inter- 
pose between  two  contending  patents ;  {Basket  v.  Ounningham,  2  Eden, 
187)  Lord  Hardwicke  acted  in  the  same  manner,  where  the  question 
was  doubtful,  and  the  party  applying  had  never  had  possession,  {Basket 
V.  The  University  of  Cam.,  cited  6  Ves.  710)  and  several  of  the  judges 
in  the  great  case  of  MiUer  v.  Tayhr,  (4  Burr.  2325,  2328,  2400,)  laid  it 
down  as  a  clear  universal  rule,  that  the  court  could  not  grant  or  sus- 
tain an  injunction  unless  the  title  was  made  dear  at  law ;  but  Lord 
Eldon  has  denied  the  universality  which  was  said  to  belong  to  the 
equitable  rule,  qualifying  it  to  the  extent  that  an  undoubted  possession 
under  color  of  title,  is  ground  enough  to  enjoin  and  to  continue  the 
injunction  until  it  is  reversed  at  law.  The  Universities  of  Oxford  and 
CaTTibridge  v.  Richardson,  6  Ves.  689.  Lord  Byron  v.  Johnston,  2  Mer. 
29.  In  short,  it  amounts  to  this,  that  the  court  will  lend  its  aid  when 
the  title  is  either  directly  established  by  decision,  or  where  it  is  appa- 
rently established  by  uninterrupted*usage  and  possession.  There  are 
many  circumstances,  however,  which  may  induce  the  court  to  refrain 
from  interfering  before  the  right  is  ascertained  and  determined,  for  the 
equitable  title  flows  from  the  fegal  title ;  and,  therefore,  where  the  one 
is  doubtful  the  other  will  not  necessarily  foUow.    An  injunction  has,  ac- 
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cordingly,  been  refused  where  the  question  ^  depended  upon  the 
effect  of  an  agreement,  for  the  facts  may  alter  The  effect  of  an  agree- 
ment at  law,  and  that  must  be  looked  to  as  the  right  in  equity.  Walcot 
V.  Walker,  7  Ves.  1.  An  injunction  has  also  been  refused  where  the 
color  of  the  title,  by  the  imprudence  of  the  real  proprietor,  may  equally 
rest  with  the  other  pefrsons,  as  where  several  individuals  have  been  per- 
mitted to  publish  and  sell  the  subject  of  the  copyright,  without  any 
interposition  on  the  part  of  the  proprietor,  for  fourteen  or  fifteen  years ; 
for  a  court  of  equity  frequently  refuses  an  injunction  where  it  acknow- 
ledges a  right,  when  the  conduct  of  the  party  complaining  has  led  to 
the  state  of  things  which  occasions  the  application,  {Piatt  v.  Button,  19 
Ves.  447 ;  Coop.  303,  S.  C.  Rundell  v.  Murray,  Jac.  811)  and  an  in- 
junction has- also  been  refused  where  the  matter  which  was  the  subject 
of  the  alleged  piracy  formed  but  a  very  inconsiderable  part  of  the  de- 
fendant's work,  so  that  the  damage  done  to  the  plaintiff  might  be  cal- 
culated in  a  few  hours,  {Bailey  v.  Taylor,  1  B.  &  M.  73.  Whittingliam 
V.  Waaler,  2  Swanst.  428 ;)  or  where  the  conduct  of  the  plaintiff  has 
been  such,  as  in  the  opinion  of  the  court  woidd  induce  the  defendant 
to  beUeve  that  the  course  taken  by  him  would  not  be  objected  to. 
Saunders  v.  Smith,  8  M.  &  C.  711. 


CHAPTER  XIV. 

Chapter  XIV.  contains  the  various  cases  in  which  relief  has  been 
administered,  by  means  either  of  special  injunctions  upon  writ,  or  of 
interlocutory  orders  in  the  nature  of  injunctions. 

1.  Sale  of  Estate. 

2.  Purchaser  paying  Purchase-money. 

3.  Negotiation  of  Bills  of  Exchange. 

4.  Transfer  of  Stock. 

5.  Husband  assigning  Wife's  Equitable  Property. 

6.  Intercourse  with  Ward  of  Court. 

7.  Father  interfering  with  Child's  Education. 

8.  Removal  of  Timber  wrongfully  Cut. 

9.  Interposition  of  Equity  in  Partnership  Concerns. 

10.  Contracts  in  Restraint  of  Trade. 

11.  Attorney  acting  Contrary  to  Duty. 

12.  Enjoyment  of  a  Specific  Chattel. 

w 
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^  1.  SaLe  of  Estate. 

A  court  of  equity  will,  if  necessary,  restrain  the  sale  of  an  estate. 

There  are,  for  instance,  many  cases,  in  which  courts  of  equity  will 
interfere  by  injunction,  to  prevent  the  sale  of  real  estates ;  as  to  restrain 
the  vendor  from  selling  to  the  prejudice  of  the  vendee,  pending  a  bill 
for  the  specific  performance  of  a  contract  respecting  an  estate ;  for  it 
might  put  the  latter  to  the  expense  of  making  the  purchaser  a  party, 
in  order  to  give  perfect  security  to  his  title.  EchliffY,  Baldwin^  16 
Ves.  267 ;  Curtis  v.  Marquis  of  Buddngham,  3  Ves.  &  B.  168 ;  Daly  v. 
Kelly,  4:  Dow.  KUO. 

In  like  manner,  sales  may  be  restrained  in  all  cases,  where  they  are 
inequitable,  or  may  operate  as  a  fraud  upon  the  rights  or  interests  of 
third  persons ;  as  in  cases  of  trusts,  and  special  authorities,  where  the 
party  is  abusing  his  trust  or  authority.  Arum.  6  Madd.  B.  10.  And, 
where  sales  have  been  made  to  satisfy  certain  trusts  and  purposes,  and 
there  is  danger  of  a  misapplication  of  the  proceeds,  courts  of  equity 
will  also  restrain  the  purchaser  from  paying  over  the  purchase-money. 
Oreen  v.  Lowes,  8  Bro.  Ch.  E.  217 ;  Matthews  v.  Jones,  2  Anst  R  606 ; 
Hawkshaw  v.  Parkins,  2  Swanst.  459 ;  Hine  v.  Handy,  1  John.  Ch. 
XV.  6. 

2.  PUBCHASEK  PAYING  PUBCHASE-MONEY. 

Where  a  trust  is  raised  by  deed  or  will  for  sale  of  an  estate,  a  clause 
that  the  receipts  of  the  trustees  shall  be  sufficient  discharges  for  the 
purchafie-money,  is  generally  inserted  and  rarely  ought  to  be  omitted ; 
because,  notwithstanding  that  a  purchaser  would,  at  law,  be  safe  in 
paying  the  money  to  vendors,  although  trustees,  yet  equity  will,  in  some 
cases  bind  purchasers  to  see  the  money  applied  according  to  the  trust, 
if  they  be  not  expressly  relieved  from  that  obligation  by  the  author  of 
the  trust.    Sug.  on  Vend.  vol.  8,  p.  96. 

Mr.  Butler  in  his  note  to  Coke  on  Litt.  290,  b.  note  1,  sec.  18,  thinks 
it  questionable  whether  the  admission  of  the  doctrine  of  making  per- 
sons paying  money  to  the  trustee,  with  notice  of  the  trust,  answerable 
in  some  cases  for  the  proper  application  of  it  to  the  purposes  of  the 
trust,  is  not,  in  general,  productive  of  more  inconvenience  than  real 
good ;  for,  although,  in  many  instances,  it  is  of  great  service  to  the 
cestui  que  trust,  as  it  preserves  his  property  from  peculation  and  other 
disasters,  to  which  if  it  were  left  to  the  mere  discretion  of  the  trustee, 
it  would  necessarily  be  subject ;  yet  on  the  other  hand  it  creates  great 
embarrassments  to  purchasers  in  many  cases ;  and  especially  where,  as 
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in  cases  of  in&ncy,  the  parties  in  interest  are  incapable  of  giving  a 
valid  assent  to  the  receipt  and  application  of  the  purchase-money  by 
the  trustee.  Where  there  is  a  devise  of  real  estate  for  the  payment  of 
debts  generally,  or  the  testator  charges  his  debts  generally  upon  his 
real  estate,  and  the  money  is  raised  by  the  trustee,  by  sale  or  mortgage, 
the  same  rule  applies  as  in  cases  of  personalty,  that  the  purchaser  or 
mortgagee  is  not  bound  to  look  to  the  application  of  the  purchase- 
money  ;  by  reason  of  the  general  nature  of  the  trust,  and  the  difficulty 
of  seeing  to  the  application  of  the  purchase  or  mortgage-money,  with- 
out an  account  of  all  the  debts  and  assets. 

In  the  case  of  sales  of  real  estate  for  the  payment  of  debts  generally, 
the  purchaser  is  not  only  not  bound  to  look  to  the  application  of  the  pur- 
chase-money, but  if  more  of  the  estate  is  sold  than  is  sufficient  for  the 
purposes  of  the  trust,  it  will  not  be  to  his  prejudice.  And  it  will  not 
make  any  difference  whether  the  testator  charges  both  his  personal  and 
real  estate  with  payment  of  his  debts,  or  the  real.  Nor  will  it  make 
any  difference  wheUier  the  devise  directs  a  sale  of  the  real  estate  for 
the  payment  of  debts,  or  only  charges  the  real  estate  therewith ;  nor 
that  the  trust  ia  only  to  sell,  or  is  a  charge  for  so  much  as  the  personal 
estate  is  deficient  to  pay  the  debts ;  nor  that  a  specific  part  of  the  real 
estate  is  devised  for  a  particular  purpose  or  trust,  if  the  whole  real 
estate  is  charged  with  the  payment  of  debts  generally  by  the  will. 

The  rule  as  above  that  the  purchaser  or  mortgagee  is  not  bound  to 
look  to  the  application  of  the  purchase-money,  is  subject  to  the  excep- 
tion that  if  the  purchaser  or  mortgagee  is  knowingly  a  party  to  any 
branch  of  the  sale  or  mortgage,  it  shall  afford  him  no  protection. 

8.  Negotiation  of  Bills  of  Exchange. 

Where  a  negotiable  security  has  been  given  for  an  illegal  considera- 
tion, or  where,  for  any  other  reason,  the  holder  is  not  entitled  to  nego- 
tiate it,  the  court  will  grant  an  injunction  to  restrain  its  indorsement 
or  negotiation. 

The  enquiring  student,  upon  a  first  examination,  will  be  apt  to  be 
surprised  at  the  interference  of  a  court  of  equity,  in  relation  to  bills  of 
exchange  and  promissory  notes.  For  he  will  at  once  see  that  the 
remedy  at  law  appears  to  be  complete.  If  the  bill  or  note  be  obtained 
by  fraud,  an  effective  defence  may  be  made  at  law.  Stockky  v.  Clem- 
ents^ 4  Bing.  162.  So  also  a  want  of  consideration  \a  a  good  defence  at 
law.  Cocksholt  v.  Bennett^  2  T.  Eep.  673.  And  so  also  may  any  other 
illegality  be  shown  at  law,  either  by  plea  or  under  the  general  issue. 
Euam  V.  Bymer^  1  B.  i  AdoL  528 ;  Chitty  on  Bills,  p.  118.     And  it 
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has  been  fully  established  that  an  action  of  detinue  or  trover  will  lie  to 
recover  back  the  bill  or  note  improperly  detained.  Yet,  notwithstand- 
ing the  powers  of  a  court  of  law  appeaj:  to  be  so  extended  and  ample 
to  give  relief  in  all  cases  of  imposition  upon  another,  in  relation  to  bills 
and  notes,  appeals  are  generally  made  to  a  court  of  equity,  and  the  sur- 
prise of  the  student  will  be  much  diminished  when  he  reflects,  that  by 
the  mode  of  proceeding,  and  the  salutary  and  eflBlcient  course  of  a  court 
of  equity,  a  much  more  efficacious  means  of  relief  is  afforded.  A  bill 
of  discovery  addresses  itself  to  the  conscience  of  the  party.  And  when 
it  is  considered  that  the  fraudulent  conduct  of  individuals,  ever  avoids 
publicity  and  seeks  privacy,  and  is  generally  known  to  the  perpetrator 
only  and  the  person  injured,  it  will  be  seen  at  once,  that  the  searching 
process  of  a  bill  of  discovery  can  only  reach  the  evil  and  uncover  the 
fraud.  And  a  court  of  equity  has  another  most  efficient  instrument 
for  eliciting  truth  and  the  detection,  or  at  least  the  prevention  of  fraud; 
it  is  the  writ  of  injunction.  By  this  process  they  can  restrain  any 
fraudulent  attempt  by  the  party.  When  a  bill  is  about  to  be  negotia- 
ted fraudulentiy,  and  without  consideration,  the  court  will  compel  the 
holder  to  deliver  it  up  to  be  cancelled.  Bishop  of  Winchester  v.  Four- 
nier^  2  Ves.  jun.  446.  And  they  will  enjoin  proceediags  on  a  bill  ac- 
cepted by  one  partner  in  fraud  of  the  others.  Hood  v.  Ashton^  1  Buss. 
412.  Aad  where  a  bill  was  obtained  for  a  fictitious  consideration. 
Dyer  v,  TymetoeUj  2  Vem.  122.  And  they  will  enjoin  the  winner  of  a 
note  at*  gaming,  from  parting  with  it.  Lloyd  v.  Ourdon^  2  Swanst.  180. 
And  they  will  decree  that  it  be  delivered  up  to  be  cancelled.  Wyne 
V.  Oallender,  1  Russ.  293.  And  the  court  will  interfere  where  the  con- 
sideration has  failed.  Patfnck  v.  Harrison,  8  Bro.  C.  C.  476.  And 
where  a  promissory  note  had  been  given  under  suspicious  circumstan- 
ces, it  was  decreed  that  it  should  be  deposited  with  the  register  of  the 
court,  leaving  the  holder  to  proceed  at  law,  and  if  he  did  not  in  reason- 
able time,  then  that  the  note  should  be  delivered  up.  Bishop  of  Win- 
chester V.  Foumier,  2  Ves.  jun.  445.  A  court  of  equity  will  interpose, 
by  injunction,  to  prevent  the  transfer  of  a  specific  thing,  which,  if  trans- 
ferred, will  be  irretrievably  lost  to  the  owner,  such  as  negotiable  secu- 
rities and  stocks.     Osbom  v.  U.  S,  Bank,  9  Wheat.  Rep.  738. 

4.  Transfer  of  Stock. 

Equity  interferes  also  by  injunction  under  circumstances  to  restrain 
improper  transfers  of  stock ;  the  relief  in  this  class  does  not  seem  to  de- 
pend so  much  on  any  special  jurisdiction,  as  on  the  general  jurisdiction 
of  the  court  to  restrain  acts  against  good  conscience  and  injurious  to 
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property.  Thus  in  a  late  case,  the  wife  of  a  bankrupt  having  an  abso- 
lute power  of  appointment  over  stock  standing  in  the  names  of  trustees 
in  this  country,  died  in  France,  having  disposed  by  will  of  these  trust 
funds  in  her  sister,  who  resided  in  France,  and  became  her  administra* 
trix.  The  bankrupt,  before  being  made  so,  had  renutted  the  proceeds 
of  the  sale  of  his  furniture  and  other  moneys  to  France,  and  procured 
them  to  be  invested  there  in  his  wife's  name :  all  of  which  had  come  to 
the  hands  of  the  administratrix,  who  continued  to  reside  in  France,  so 
that  the  property  of  the  bankrupt,  come  into  her  possession  in  France, 
could  not  be  recovered.  Under  these  circumstances  the  assignees  of 
the  bankrupt  obtained  an  injunction  to  restrain  the  transfer  to  her  of 
the  stock  in  the  English  Funds,  on  the  ground  that  as  that  stock  (under 
the  terms  upon  which  she  took  it)  was  her  property,  and  subject  to  the 
payment  of  all  debts  to  which  she  was  liable ;  and  as  the  court,  for  the 
purpose  of  the  motion,  thought  the  French  stock  vf2&  prima  foude  to  be 
considered  as  the  bankrupt's  property,  the  assignees  were  entitled  to 
prevent  the  removal  out  of  the  jurisdiction  of  the  property  out  of  which 
the  administratrix  would  be  liable  to  pay  the  debts  of  her  testatrix. 
Stead  V.  CZay,  4  Buss.  650. 

6.  Husband  AssiONiNa  Wife's  Equitable  Property. 

It  seems  to  be  settled  that  courts  of  equity  will  not  interpose  in  pre- 
judice of  the  legal  right  of  a  husband  over  the  wife's  property,  if  such 
property  can  be  made  available  without  resorting  to  a  court  of  equity. 
But  injunctions  have  been  granted  to  restrain  the  husband  from  assign- 
ing or  transferring  her  equitable  property,  imtil  a  proper  settlement  has 
been  made  under  the  superintendence  of  the  court. 

The  rights  of  married  women  are  considered  as  peculiarly  within  the 
administrative  action  of  a  court  of  equity.  A  wife's  inequitable  right 
was  protected  against  her  husband  in  Fairfield  v.  Davenport^  (Tothill's 
Eep.  114;  EUis  v.  Ellis,  1  Viner's  Sup.  476 ;  Roberts  v.  Boberts,  2  Cox's 
Eep.  422.)  It  was  recognized  in  Micoe  v.  Powell^  (1  Vem.  40,)  by  Lord 
King,  chancellor.  And  the  wife's  equity  was  recognized  in  Adams 
V.  Pearce^  (3  P.  Wms.  11.)  And  in  Brovm  and  wife  v.  EUon^  (3  P. 
Wms.  202,)  the  court  decreed  a  provision  to  the  wife  out  of  a  legacy 
bequeathed  to  her  and  decreed  the  husband  should  make  a  settlement 
upon  her  before  the  legacy  should  be  paid  to  him.  The  rule  of  law 
now  fully  established  and  acted  upon  in  courts  of  equity  is,  that  the 
equitable  and  legal  estate  of  the  wife  will  be  protected,  and  the  attempts 
of  the  husband  to  obtain  possession  of  them  will  be  restrained  until  he 
makes  a  suitable  provision  for  her. 


clxxiv  introduction: 

It  was  at  one  time  very  much,  doubted  whetiier  a  court  of  cquily 
could  prevent  the  husband  firom  obtaining  possession  of  the  wife's  per- 
sonal estate,  the  court  said  that  it  would  break  in  upon  that  legal  title 
which  the  husband  had  on  the  marriage,  to  the  personal  estate  of  his 
wife ;  b,ut  the  defenceless  condition  of  married  women,  and  the  strong 
claims  they  have  to  the  protection  of  a  court  of  justice,  has  of  late  ad- 
dressed itself  more  successfully  to  the  conscience  of  our  equitable  tribu- 
nals, and  the  law,  as  it  now  stands,  is  this,  that  not  only  will  the  equi- 
table estate  of  the  wife  be  protected  from  her  husband,  but  they  will 
restrain  him  from  recovering  his  wife's  bond  at  law  until  a  provision  is 
made  for  her.  Mason  v.  Masters,  1  Eden's  Oases,  506,  (cited.)  As  for 
instance,  where  there  is  a  bond  debt  due  to  a  wife  dum  sola,  and  the 
husband  recovers  it  at  law,  if  a  bill  be  brought  for  an  injunction  to  stay 
execution  upon  the  judgment  at  law,  the  court  would  grant  it.  Jewson 
V.  Motdson,  2  Atk.  420.  Thus  it  appears,  that  whatever  former  opin- 
ions may  have  prevailed  against  restraining  the  husband  from  obtain- 
ing the  legal  estate  of  his  wife  as  interfering  with  what  was  supposed 
a  legal  right  vested  in  him  by  the  marriage,  a  more  liberal,  and  it  may 
be  added  a  more  enlightened  principle  now  prevails  of  protecting  the 
weak  against  the  strong,  and  throwing  around  the  defenceless  the  shield 
of  equitable  justice.  He  can  neither  obtain  her  equitable  estate,  nor 
can  he  possess  himself  of  her  personal  property  without  making  a  suit- 
able  provision  for  her, 

•  6.  Intercourse  with  Ward  of  Court. 

"Where  it  appears  by  affidavit  that  an  infant  ward  is  about  to  make 
a  marriage  without  the  consent  of  the  court,  an  injunction  will  be 
granted  not  only  to  restrain  the  marriage,  but  also  all  communication 
with  the  infant,  and  all  intercourse,  either  personal  or  by  letter ;  and 
if  the  guardian  is  suspected  of  countenancing  the  intended  marriage, 
he  will  be  restrained  from  giving  his  consent  without  the  leave  of  the 
court. 

"  The  origin  of  this  jurisdiction  in  chancery,"  remarks  Mr.  Story, 
(Eq.  Juris.  1828,  et  seq.)  "  is  very  obscure,  and  has  been  a  matter  of 
much  juridicial  discussion.  The  common  manner  of  accounting  for  it 
has  been  thought  by  a  learned  writer  to  be  quite  unsatisfactory. 
Hargrave's  note  (70)  to  Co.  Litt.  89,  a,  sea  16.  It  is,  that  the  king  is 
bound  by  the  law  of  common  right  to  defend  his  subjects,  their  goods, 
chattels,  lands  and  tenements ;  and  therefore,  in  the  law,  every  royal 
subject  is  taken  under  the  king's  protection.  For  which  reason  an 
idiot  or  lunatic,  who  cannot  defend  or  govern  himself,  or  order  his 
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lands,  tenements,  goods  or  chattels,  the  king  of  right,  as  parens  pairuB^ 
ought  to  have  in  his  cnstodj,  and  rule  him  and  them.  Fitz.  N.  B. 
282 ;  Byre  v.  dmntess  of  Shaftabwry,  2  P.  Will.  118 ;  Beverley's  case^ 
4  Co.  B.  128,  124.  And,  for  the  same  reason,  the  king,  as  parens 
patrtoe,  ought  to  have  the  care  of  the  persons  and  property  of  infants, 
where  they  have  no  other  guardian  of  either.  Hyre  y.  Cbuniess  of 
Shafisbary,  2  P.Will.  118,  119;  8  Black.  Com..  427;  Oxry  y.  Bertie, 
2  Vern,  888,  842. 

"  The  objection  urged  against  this  reasoning  is,  that  it  does  not  suffi- 
ciently account  for  the  existing  state  of  the  jurisdiction ;  for  there  is  a 
marked  distinction  between  the  jurisdiction  in  cases  of  infSuicy,  and 
that  in  cases  of  lunacy  and  idiocy.  The  former  is  exercised  by  the 
chancellor  in  the  court  of  chancery,  as  a  part  of  the  general  delegation 
of  the  authority  of  the  crown,  virhUe  officii,  without  any  special 
warrant ;  whereas  the  latter  is  exercised  by  him  by  a  separate  com- 
mission under  the  sign  manual  of  the  king,  and  not  otherwise.  Co. 
litt  89,  a,  Hargrave's  note  (70,)  sec.  16 ;  2  Fonbl.  Eq.  b.  2,  pt  2,  ch. 
2,  sec.  1,  note  a ;  Shddan  v.  Fariescue,  Aland.  8  P.  Will.  104,  107,  and 
Mr.  Cox's  note  a;  Sherwood  v.  Sandersonj  19  Ves.  286.  It  is  not 
safe  or  correct,  therefore,  to  reason  fix>m'  one  to  the  other,  either  as  to 
the  nature  of  the  jurisdiction,  or  as  to  the  practice  under  it.  Hx  parte 
Whitfield,  2  Atk.  815 ;  Ex  parte  PhiUips,  19  Ves.  122. 

"  An  attempt  has  also  been  made  to  assign  a- different  origin  to  the 
jurisdiction,  and  to  sustain  it,  by  considering  guardianship,  as  in  the 
nature  of  a  trust ;  and  that,  therefore,  the  jurisdiction  has  a  broad  and 
general  foundation,  since  trusts  are  the  peculiar  objects  of  equity 
jurisdiction.  See  Ihtke  of  Beaufort  v.  Berty,  1  P.  Will.  706 ;  Story's 
Eq.  Juris.  1848-6.  But  this  has  been  thought  to  be  an  overstrained 
refinement ;  for  although  guardianship  may  properly  be  denominated 
a  trust  in  the  common  acceptation  of  the  term,  yet  it  is  not  so  in  the 
technical  sense  in  which  the  term  is  used  by  lawyers,  or  in  the  court 
of  chancery.  In  the  latter,  trusts  are  invariably  applied  to  property 
(and  especially  to  real  property)  and  not  to  persons.  Co.  Litt.  89,  a, 
Hargrave's  note  (70,)  sec.  16.  It  may  be  added,  that  guardianship, 
considered  as  a  trust,  would  equally  be  within  the  jurisdiction  of  all 
the  courts  of  equity ;  whereas  in  England  it  is  limited  to  the  chancellor 
sitting  in  chancery.    2  Fonbl.  Eq.  b.  2,  pt.  2,  ch.  2,  sec.  1,  note  a. 

"  An  attempt  has  also  been  made  to  derive  the  jurisdiction  from  the 
writ  of  Ravishment  of  Ward,  and  the  writ  Be  Recto  De  Oustodia  at  the 
common  law,  but  with  as  little  success.  For,  independently  of  the 
consideration  that  these  writs  were  returnable  into  a  court  of  common 
law,  it  is  not  easy  to  see  how  a  jurisdiction,  to  decide  between  contend- 
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ing  competitors  for  the  right  of  guardianship,  can  establish  a  general 
authority  in  the  court  of  chancery,  to  appoint  a  guardian  in  all  cases 
where  one  happens  to  be  wanting.  Co.  litt.  89,  a,  Hargrave's  note 
(70,)  sec- 16 ;  2  Fonb.  Eq.  b.  2,  pt  2,  ch.  2,  sec.  1,  note  a. 

"  It  has  been  further  suggested  that  the  appointment  of  guardians  in 
cases  where  the  infants  had  none,  belonged  to  the  chancellor  in  the 
court  of  chancery  before  the  erection  of  the  court  of  wards ;  and  that, 
upon  the  abolition  of  that  court,  it  reverted  to  the  king  in  his  court  of 
chancery,  as  the  general  protector  of  all  the  infants  in  the  kingdom. 
But  this  (it  has  been  objected)  is  rather  an  assertion  than  a  proof  of 
the  jurisdiction ;  for  it  is  difficult  to  trace  it  back  to  any  such  ancient 
period.  The  earliest  instance  which  has  been  found  of  the  actual 
exercise  of  the  jurisdiction  by  the  chancellor  to  appoint  a  guardian 
upon  petition  without  bill,  is  said  to  be  that  of  Hampden,  in  the  year 
1696.  Since  that  period,  indeed,  it  has  been  constantly  exercised 
without  its  once  being  called  in  question.  Mr.  Hargrave  has  not 
hesitated  to  say,  that,  although  the  jurisdiction  is  now  unquestionable, 
yet  it  seems  to  have  been  an  usurpation,  for  which  the  best  excuse 
was,  that  the  case  was  not  otherwise  sufficiently  provided  for.  He  has 
added,  that,  although  the  care  of  infants,  as  weU  as  of  idiots  and  luna- 
tics, should  be  admitted  to  belong  to  the  crown ;  yet  that  something 
farther  is  necessary  to  prove  that  the  chancellor  is  the  person  consti- 
tutionally delegated  to  act  for  the  king. 

'*  Notwithstanding  the  objections  thus  urged  against  the  legitimacy 
of  the  origin  of  the  jurisdiction,  it  is  highly  probable  that  it  has  a  just 
and  rightful  foundation  in  the  prerogative  of  the  crown  flowing  fix>m 
its  general  power  and  duty,  as  parens  patrice,  to  protect  those  who  have 
no  other  lawful  protector.  It  has  been  well  said  that  it  will  scarcely 
be  controverted  that,  in  every  civilized  state,  such  a  superintendence 
and  protective  power  does  somewhere  exist.  If  it  is  not  found  to  exist 
elsewhere,  it  seems  to  be  a  just  inference  from  the  known  prerogatives 
of  the  crown,  as  parens  patrice,  in  analogous  cases,  to  presume  that  it 
vests  in  the  crown.  See  Beverley^ s  case^  4  Co.  R.  123,  124 ;  Bract 
Lib.  3,  cap.  9 ;  JSyre  v.  Countess  ofShaft^ury^  2  P.  Will.  118,  128  ;  see 
also  1  Madd.  Ch.  Pr.  262,  263.  It  is  no  slight  confirmation  of  this 
inference,  that  it  has  been  constantly  referred  to  such  an  origin  in  all 
the  judicial  investigations  of  the  matter,  {Eyre  v.  Countess  of  Shajisbury^ 
2  P.  Will.  118,  123 ;  Butler  v.  Freeman,  Ambler's  R.  302 ;  Hughes  v. 
Science,  2  Eq.  Abridg.  756 ;  Be  MdnneuUle  v.  Be  MannemUe,  10  Ves.  63, 
64;  Morgan  v.  BUhn,  9  Mod.  139,  140 ;  1  Madd.  Ch.  Pr.  262,)  as  weU 
as  in  the  discussion  of  very  learned  elementary  writers. 

"Assuming,  then,  that  the  general  care  and  superintendence  of 
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infitnts  did  originallj  vest  in  the  crown,  when  they  had  no  other 
guardian,  the  question,  by  whom,  and  in  what  manner  the  prerogatire 
should  be  exercised,  would  not  seem  open  to  much  controversy. 
Partaking,  as  it  does,  more  of  the  nature  of  a  judicial  administration 
of  rights  and  duties  in  fato  conscientias^  than  of  a  strict  executive 
authority,  it  would  naturally  follow  ea  ratione,  that  it  should  be 
exercised  in  the  court  of  chancery  as  a  branch  of  the  general  jurisdic* 
tion  originally  confided  to  it  Accordingly,  the  doctrine  now  com- 
monly maintained  is,  that  the  general  superintendence  and  protective 
jurisdiction  of  the  court  of  chancery  over  the  persons  and  property  of 
in&nts  is  a  delegation  of  the  rights  and  duty  of  the  crown ;  that  it 
belonged  to  that  court,  and  was  exercised  by  it  from  its  first  establish* 
ment ;  and  that  this  general  jurisdiction  was  not  even  suspended  by 
the  statute  of  Henry  VIIL,  erecting  the  court  of  wards  and  liveries." 

7.  Father  Interfering  with  Child's  Education. 

The  court  has  also,  in  a  remarkable  manner,  exercised  its  jurisdiction 
in  regard  to  in&nts,  by  depriving  the  &ther,  in  many  cases  of  immo- 
rality, ill  treatment,  or  even  insolvency,  of  his  legal  right  to  the  custody 
of  his  child,  and  accordingly,  in  several  instances,  fathers  have  been 
restrained  from  taking  their  children  abroad,  or  interfering  in  any 
manner  with  their  education. 

Where  the  wife  is  not  living  in  a  state  of  separation  from  her  hus- 
band, which  can  be  considered  as  illegal  and  immoral,  the  custody  of 
ah  infant  of  tender  age  will  be  given  to  the  mother,  wherever  it 
appears  that  the  interest  of  the  in&nt  demands  it ;  so  held  in  the  case 
of  an  infant  who  was  but  twenty-one  months  old.  The  People  v. 
Mercein^  8  Paige,  47.  Where  no  sufficient  reasons  exist  for  depriving 
the  mother  of  the  care  and  nurture  of  her  infant  child  of  very  tender 
years,  it  would  not  be  a  proper  exercise  of  judicial  discretion  to  take 
the  child  firom  the  custody  of  the  mother  for  the  purpose  of  delivering 
it  to  the  father,  lb.  The  father,  as  the  guardian  by  nature,  is  entitled 
to  the  direction  and  control  of  the  person  and  property  of  his  child, 
until  it  attains  the  age  of  twenty-one  years,  subject  to  the  right  of 
chancery  under  some  circumstances,  to  place  the  child  under  the 
pupilage  of  another.     Wood  v.  Wood^  S  Ala.  Rep,  756. 

8.  Removal  or  Timber  Wrongfully  Cut. 

An  injunction  was  granted  by  Lord  Thurlow,  without  any  difficulty, 
to  restrain  the  removal  of  timber  wrongfully  cut    An  order  to  this 
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purpose  is  frequently  inserted  in  the  ordinary  injunction  to  stay 
waste,  where  the  defendant  appears  to  have  already  committed  waste. 

Chancery  will  not,  unless  under  very  spedal  circumstances,  grant 
an  injunction,  where  waste  has  been  committed  by  a  tenant,  to  prevent 
timber  which  had  been  cut  from  being  removed.  In  ordinary  cases, 
the  court  interferes  only  to  prevent  or  stay  future  waste.  Watson  v. 
Hunter^  5  John.  Ch.  Bep.  169. 

After  timber  ia  cut,  it  ceases  to  be  part  of  the  realty,  aud  is  converted 
into  personal  property,  and  trover  will  lie  for  it.  The  question  is, 
whether  this  court  ought  to  interfere  in  the  first  instance,  to  control 
the  disposition  of  that  personal  property ;  and  that,  too,  without*  any 
special  or  extraordinary  necessity  stated  for  such  interference. 

The  practice  of  granting  injunctions  in  cases  of  waste  is  to  prevent 
or  stay  the  future  commission  of  waste ;  and  the  remedy  for  waste 
already  committed  is  merely  incidental  to  the  jurisdiction  in  the  other 
case  assumed  to  prevent  multiplicity  of  suits,  and  to  save  the  party  the 
necessity  of  resorting  to  trover  at  law.  Thus,  in  the  case  of  Jesxvs 
CoUsge  v.  Bhom^  (8  Atk.  262 ;  Ambl.  64,)  a  bill  was  filed  for  an 
account  and  satis&ction  for  waste  in  cutting  down  trees,  and  no 
injunction  was  prayed  for,  and  the  tenant's  estates  had  been  assigned 
and  determined.  Lord  Hardwicke  held  that  the  bill  was  improper, 
and  would  not  lie  merely  for  satisfaction  for  timber  cut  down,  and  that  an 
action  of  trover  was  the  remedy.  Where  the  bill  was  for  an  injunction 
to  prevent  waste,  and  for  waste  already  committed,  the  court,  to  prevent 
a  double  suit,  would  award  an  injunction  to  prevent  future  waste,  and 
decree  an  account  and  satisfaction  for  what  was  past.  The  ground  for 
coming  into  chancery  was  to  stay  waste,  and  not  for  satisfaction  for  the 
damages,  as  the  commission  of  waste  was  a  tort,  and  the  remedy  lay  at 
law.  But  to  prevent  multiplicity  of  suits,  the  court,  on  bills  for 
injunctions  to  stay  waste,  and  where  waste  had  already  been  cooomit- 
ted,  would  make  a  complete  decree,  and  give  the  injured  party  a 
satisfaction  for  what  had  been  done,  and  not  put  him  to  another  action 
at  law.  The  bill,  in  that  case,  was  consequently  dismissed.  In  the 
subsequent  case  of  Smith  v.  OboAe,  (8  Atk.  381,)  Lord  Hardwicke 
observed,  that  if  the  estate  of  the  lessee  was  determined,  and  he  had 
quit,  a  party  could  not  come  into  equity  merely  for  an  account  of 
timber  cut  wrongfully ;  but  where  he  continued  in  possession,  and  in 
a  condition  to  commit  more  waste,  the  party  might  come  into  equity 
to  stay  fiiture  waste,  and  also  be  entitled  to  an  account  for  the  waste 
committed.  So  again  in  the  case  of  Lee  v.  Alston^  (1  Vesey,  jun.  78,) 
the  same  doctrine  was  declared  by  Lord  Thurlow,  A  bill  was  filed 
by  a  remainderman  in  fee  against  a  tenant  for  life,  for  an  account  of 
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timber  cut,  and  for  an  injunction.  The  answer  admitted  the  cutting 
of  the  timber  wrongfully,  as  charged,  and  an  account  was  decreed.  It 
was  observed,  that  the  plaintiff,  on  the  discovery  by  the  answer,  might 
have  resorted  to  trover  at  law,  but  he  was  not  obliged  to  do  so,  and 
might  have  an  account  under  the  admission  in  the  answer.  The 
chancellor  referred  to  the  case  of  Whitfield  v.  JBewit,  (2  P.  Wms.  240,) 
which  was  a  bill  for  an  injunction  to  stay  waste,  and  for  an  account  of 
timber  cut,  and  in  which  it  seemed  to  be  held  that  the  right  to  the 
timber  cut  might  be  pursued  in  ch^incery,  as  well  as  by  trover  at 
law. 

The  same  doctrine  was  declared  by  Lord  Hardwicke  in  Oartfi  v. 
Chiton,  (1  Vesey,  528,)  and  that  the  decree  for  an  account  of  the  waste 
already  committed  was  "  an  incident"  to  the  injunction  to  stay  waste. 
It  would  seem,  then,  to  be  a  stretch  of  jurisdiction  to  apply  the  injunc- 
tion to  this  incidental  remedy,  and  to  stay  the  use  or  disposition  of  the 
chattel.  This  would  be  enlarging  the  substituted  remedy  in  this  court 
much  beyond  the  remedy  at  law ;  and  if  it  had  been  the  established 
English  practice,  we  should  not  have  been  without  the  most  clear  and 
explicit  cases  in  proof  of  it.  The  recovery  in  this  court  is  not  the 
timber  itself  in  specie,  but  damages  for  the  value  of  it;  and  why  should 
the  personal  chattel  be  bound  by  injunction  in  this  case  more  than  in 
any  other  case  where  the  remedy  is  for  a  tort  sounding  in  damages  ? 
This  court  will  stay  the  commission  of  waste,  or  the  transfer  of  nego- 
tiable paper  in  certain  cases,  in  order  to  prevent  irreparable  mischief; 
but  the  only  mischief  that  can  arise  in  the  present  case,  as  to  the 
timber  already  cut  and  drawn  to  the  mills  of  the  defendant,  is  the 
possible  inability  of  the  party  to  respond  in  damages.  That  is  a 
danger  equally  applicable  to  all  other  ordinary  demands,  and  it  is  not 
an  impending  and  special  mischief,  which  will  justify  this  extraordinary 
preventive  remedy  by  injunction.  If  the  injunction  could  be  ordinarily 
applied  to  waste  already  committed,  I  apprehend  we  should  very  rarely 
hear  of  a  special  action  on  the  case  in  the  nature  of  waste  in  the  courts 
of  common  law. 

In  the  case  of  the  Bishop  of  London  v.  Webb,  (1  P.  Wms.  527,)  an 
injunction  was  called  for  against  a  lessee  for  years,  to  prevent  digging 
the  ground  for  brick,  as  it  was  destroying  the  field  and  carrying  away 
ihe  soil.  The  lord  chancellor  said,  "  Let  the  defendant  carry  off  the 
brick  he  has  dug,  but  be  enjoined  from  further  digging."  In  Packing- 
ton^s  case,  (3  Atk.  218,)  the  bill  stated  that  the  defendant  had  cut  down 
a  great  number  of  trees,  and  had  threatened  to  cut  down  and  destroy 
them  all,  but  the  injunction  only  went  to  restrain  him  "  from  cutting 
down  timber  trees  growing," 
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The  only  case  I  have  met  with  applicable  to  the  very  point,  is  a  very 
loose  note  of  an  anonymous  case  of  1  Vesey,  jun.  93,  in  which  the  so- 
licitor-general moved  for  an  order  to  prevent  the  removal  of  timber 
wrongfiUly  cut  down.  In  what  stage  of  the  cause,  or  upon  what  stage . 
of  pleadings  and  proo&,  this  motion  was  made,  does  not  appear.  Lord 
Thurlow  is  said  to  have  observed  '*  I  have  no  doubt  about  the  inter- 
ference of  this  court  to  prevent  waste.  The  only  difficulty  I  have  is, 
as  to  what  shall  be  done  with  the  timber  cut.  Trover  might  be  brought 
for  it ;  but  as  the  register  says  many  orders  of  this  kind  have  been 
made,  take  the  order." 

Such  a  case  is  not  sufficient  authority  to  extend  the  injunction  to  the 
timber  already  cut.  A  lease,  for  instance  may  have  been  fraudulently 
procured  by  an  insolvent  person,  for  the  very  purpose  of  plundering 
the  timber  under  the  shelter  of  it.  Perhaps,  in  that  and  like  cases, 
where  the  mischief  would  be  irreparable,  it  might  be  necessary  to  in- 
terfere in  this  extraordinary  way,  and  prevent  the  removal  of  the 
timber. 

9.  Intebposition  of  Equity  in  Pabtnership  Concerns. 

In  the  case  of  Marshall  v.  Oohnarij  (2  Jac.  &  Walk.  266,)  the  court 
said ;  "  There  is  only  this  point  in  the  case  now  before  me,  which  I 
wish  seriously  to  consider,  namely,  that  although  this  court  wUl  inter- 
fere, where  there  is  a  breach  of  the  covenants  in  articles  of  partnership, 
so  important  in  its  consequences  as  to  authorize  the  party  complaining 
to  call  for  a  dissolution  of  the  partnership,  whether,  and  it  is  a  matter 
that  will  deserve  a  great  deal  of  consideration,  before  it  goes  so  far  it 
will  entertain  the  jurisdiction  of  pronouncing  a  decree  for  this  is  what 
is  to  be  done  in  the  cause,  in  which  this  motion  is  now  made  for  a  per- 
petual injunction,  as  to  a  particular  covenant,  the  partnership  not  being 
dissolved  by  the  court  There  is  one  case  which  is  constantly  occurring^ 
that  of  a  partner  raising  money  for  his  private  use  on  the  credit  of  the 
partnership  firm;  and  the  court  interferes  then,  because  there  is  a 
ground  for  dissolving  the  partnership.  But  then  the  danger  must  be 
such,  there  must  be  that  abuse  of  good  faith  between  the  members  of 
the  partnership,  that  the  court  will  try  the  question,  whether  the  part- 
nership should  not  be  dissolved  in  consequence.  But  it  is  quite  a 
different  thing,  and  it  would  be  quite  a  new  head  of  equity  for  the 
court  to  interfere,  where  one  party  violates  a  particular  covenant^  and 
the  other  party  does  not  choose  to  put  an  end  to  the  partnership ;  in 
that  way  there  may  be  a  separate  suit  and  a  perpetual  injunction  in 
respect  of  each  covenant;  that  is,  a  jurisdiction,  which  we  have  never 
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decidedly  entertained.    All  this  bill  seeks  is  a  perpetual  injunction 
agaiil^  using  any  other  than  this  particular  firm  and  name ;  and  the 
question  would  be,  if  very  serious  mischief  were  to  arise  from  not  using 
it,  whether  the  party  would  not  be  obliged  to  firame  his  bill  differently. 
I  have  no  difficulty  in  saying,  that  where  the  members  of  a  partnership 
contract  by  covenant,  that  the  firm  shall  be  A.  B,  C.  and  D.,  that  it  is 
a  breach  of  that  covenant  for  A.  to  sign  those  instruments  to  which  the 
covenant  refers,  in  the  name  of  A.  and  company,  but  it  is  no  less  a 
breach  of  that  covenant  for  D.  to  sign  his  own  name  adding  *  for  self 
and  partners,'  because  by  these  words  it  can  no  more  be  known,  who 
are  his  partners  than  by  the  word  Co.     When  partners  enter  into  such 
contracts,  the  meaning  and  intent  is,  that,  in  the  first  place,  it  may  be 
known  to  the  world  for  the  benefit  of  each  partner  that  he  is  a  partner 
in  that  concern,  and  also  that,  as  between  each  partner  and  the  world, 
it  should  not  be  lefl  to  them  to  speculate  who  are  really  partners  or 
who  are  dormant  partners,  and  so  on.     It  is  intended  that  each  indi- 
vidual may  have  the  credit,  which  belongs  to  his  name,  and  may  not 
be  exposed  to  consequences  which  might  arise  from  his  name  not  being 
used.    But  it  must  be  made  out  to  be  a  case,  which  goes  further  than 
this  does,  to  entitle  the  court  to  grant  an  injunction  against  the  breach 
of  such  a  contract ;  it  must  be  a  studied,  intentional,  prolonged  and 
continued  inattention  to  the  application  of  one  party  calling  upon  the 
other  to  observe  that  contract.    Looking  at  the  circumstances  of  this 
case  altogether,  recollecting  that  the  application  was  onlj'^  made  by  the 
plaintiff  in  April  last,  and  even  admitting,  that  some  of  the  letters,  as 
has  been  insisted,  may  amount  to  contracts  binding  on  the  plaintiflT,  the 
question  is,  whether  it  was  not  known  who  were  really  partners  ?    I 
do  not  mean  to  say,  that  there  has  been  such  an  exact  performance  of 
the  contract  as  there  ought  to  be ;  and  these  gentlemen  will  do  well  if 
they  mean  to  protect  themselves  from  the  interference  of  this  court  to 
use  all  the  names  in  the  concern, — they  must  do  that,  or  the  court  will 
be  under  the  necessity  of  awarding  an  injunction,  or  dissolving  the 
partnership."    The  motion  was  refused  without  costs.    As  to  whether 
the  right  to  use  the  partnership  firm,  afler  the  death  of  one  partner, 
belongs  to  the  survivor,  or  is  a  part  of  the  good- will  of  the  partnership, 
see  Leivis  v.  Langdon,  7  Sim.  E.  127.     See  also   Webster  v.   Webster,  3 
Swanst.  R  490,  n.    In  Miles  v.  Thomas,  (9  Sim.  R.  607,)  Sir  Lancelot 
Shadwell  (the  vice-chancellor)  thought,  that  an  injunction  might  be 
granted,  whenever  the  act  complained  of  is  one  that  leads  to  the  de- 
struction of  the  partnership  property,  notwithstanding  a  dissolution 
thereof  may  not  be  prayed. 

Mr.  Grow  (Gow  on  Part.  p.  Ill,  112)  remarks:  "  Courts  of  equity 
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will  likewise  interfere,  where  a  breach  of  any  of  the  covenants  con- 
tained in  the  articles  of  partnership  has  been  committed,  if  the  bteach 
be  so  important  in  its  consequences  as  to  authorize  the  party  complain- 
ing to  call  for  a  dissolution  of  the  partnership.  One  case  of  constant 
occurrence,  falling  under  this  head  of  equitable  relief,  is  that  of  a 
partner  raising  money  for  his  private  use  on  the  credit  of  the  partner- 
ship firm.  In  a  case  so  circumstanced,  the  court  interposes,  because 
there  is  a  ground  for  dissolving  the  partnership.  But  then  the  impend- 
ing danger  must  be  such,  there  must  be  that  abuse  of  good  faith  between 
the  members  of  the  partnership,  that  the  court  will  try  the  question, 
whether  the  partnership  should  not  be  dissolved  in  consequence.  Thus, 
where  it  has  been  covenanted,  that  all  contracts  entered  into  by  any  of 
the  firm,  and  all  checks,  bills,  and  receipts  for  money,  should  be  signed 
in  the  joint  names  of  all  the  partners,  a  court  of  equity  will  restrain 
one  partner  from  entering  into  any  engagement  in  the  name  of  '  himself 
and  partners,'  or  will  dissolve  the  partnership.  Were  the  court  not  to 
lay  down  this  rule  for  its  guidance,  separate  suits  might  be  successively 
instituted,  praying  for  perpetual  injunctions  in  respect  of  the  breach  of 
each  particular  covenant,  which  is  a  species  of  jurisdiction  the  court 
has  never  decidedly  entertained.  So,  if  one  partner  exclude  another 
from  the  benefits  of  the  concern,  the  court  will  interfere  and  dissolve 
the  partnership  ;  and  it  assumes  a  jurisdiction  on  this  ground,  tliat  if 
the  partners  will  not  allow  the  partnership  to  be  carried  on  in  the 
manner  in  which  it  ought  to  be,  it  is  a  reason  for  putting  an  end  to  it 
altogether.  Neither  will  a  court  of  equity  assist  in  the  management  of 
the  affairs  of  a  company  during  its  existence ;  but  if  a  sufficient  case  is 
made  out  to  justify  its  interposition,  it  will  appoint  a  manager  in  the 
interim,  for  the  purpose  of  winding  up  and  putting  an  end  to  the  con- 
cern. But  although  the  general  principle  of  the  court  is  not  to  interfere, 
in  a  partnership  concern,  unless  the  bill  prays  a  dissolution  ;  yet  there 
are  cases  of  partnership  for  a  term  of  years,  in  which  it  has  been  said 
the  court  will  interpose  during  the  term  notwithstanding  a  dissolution 
be  not  prayed.  Thus,  where  some  of  the  members  of  a  partnership  or 
company  seek  to  embark  one  of  their  body  in  a  business,  which  was 
not  originally  part  of  the  partnership  concern,  and  they  are  unable  to 
show  that  such  partner  either  expressly  or  tacitly  acquiesced  in  the 
proposed  extension  of  the  concern,  a  court  of  equity  would,  it  is  ap- 
prehended, restrain  them  from  proceeding  in  the  execution  of  their 
intention,  without  dissolving  the  partnership  or  company.  So,  where 
a  member  of  a  firm  neglected  to  enter  the  receipt  of  partnership  money 
in  the  books,  and  did  not  leave  the  books  open  for  the  inspection  of 
the  other  partners,  equity  interfered  without  dissolving  the  partnership. 
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So,  where  there  has  been  a  studied,  intentional,  prolonged  and  con- 
tinued inattention  to  the  application  of  one  partner  calling  upon  the 
other  to  observe  the  contract  of  partnership,  the  court  will  grant  an 
injunction  against  the  breach  of  it.  And,  in  general,  circumstances  of 
the  latter  description  must  be  disclosed  to  induce  a  judicial  interference 
on  a  breach  of  the  articles  of  partnership,  unless  a  dissolution  be 
prayed."  Mr.  Collyer  (CoUyer  on  Part.  B.  2,  ch.  3,  §  6,  p.  236)  says : 
"  It  seems  clear  that  a  court  of  equity  will  sometimes  award  an  injunc- 
tion against  one  partner,  without  dissolving  the  partnership ;  perhaps 
even  where  the  delinquency  of  that  partner  is  not  sufficient  to  warrant 
a  dissolution  .At  any  rate,  it  certainly  seems  to  have  been  held,  that  a 
court  of  equity  will  restrain  the  gross  personal  misconduct  of  a  partner 
without  compelling  a  dissolution  of  the  partnership  before  the  expira* 
tion  of  the  term.  In  CharlUm  v.  Poulter^  (19  Ves.  148,  n.)  a  bill  was 
filed  by  Bichard  Charlton,  senior,  and  junior,  partners  in  a  brewery, 
charging  great  misconduct  by  the  defendant,  the  third  partner,  in  dis- 
obliging and  turning  away  the  customers,  prevailing  on  the  servants  to 
leave  the  brewhouse,  assaulting  and  obstructing  them,  causing  them  to 
quit  their  service,  locking  up  the  books,  retaining  as  servants  (without 
the  plaintiffs'  consent)  bruisers  and  boxers,  who  obstructed  the  trade, 
threatening  to  ruin  the  trade,  and  refusing  to  accoimt.  The  bill  prayed 
that,  at  the  end  of  the  partnership,  the  stock  and  utensils  might  be 
valued,  and  that  the  defendant  might  be  compelled  to  receive  one-third 
part  of  the  value,  and  for  an  injunction  restraining  the  defendant  from 
any  act  to  the  obstruction  or  damage  of  the  trade.  On  motion,  after 
answer,  for  an  injunction,  it  was  ordered,  that  the  defendant  be  re- 
strained from  using  force,  either  by  himself  or  any  other  person  or 
persons,  to  the  obstruction  or  interruption  of  the  brewing  trade  in 
question,  or  from  removing  or  displacing  any  of  the  servants  hired  or 
employed  by  the  partners,  or  the  major  part  of  them,  in  carrying  on 
the  trade,  without  leave  of  the  court ;  and  from  carrying  away  or  re- 
moving out  of  the  counting-house  belonging  to  the  partnership  any 
partnership  books  or  papers  relating  to  the  said  trade ;  and  upon  the 
plaintiff'  submission,  it  was  further  ordered^  that  the  plaintiffs  be  re- 
strained in  like  manner.  The  opinion  that  a  partner's  misconduct  may 
be  restrained  by  injunction,  without  the  necessity  of  a  dissolution,  is 
sanctioned  by  Lord  Eldon  in  the  case  of  Ooodman  v.  Whiicomb^  (1  Jac. 
&  Walk.  672.)  The  parties  in  that  case  being  partners  in  the  busijiess 
of  carpet  manufacturers,  the  bill  was  filed  for  a  dissolution  of  the  part- 
nership, and  the  usual  accounts.  One  of  the  grievances  stated  in  the 
bill  was,  that  the  defendant  had  sold  goods  at  an  under  price,  and  ex- 
changed others  for  household  furniture,  which  he  had  appropriated  to 
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his  own  use.  Lord  Eldon  said,  that  trifling  cixcumstanoes  of  oonduct 
were  not  sufficient  to  authorize  the  court  to  awar(].  a  dissolution.  It 
was  stated,  that  the  defendant  had  changed  carpets  for  household  fur- 
niture ;  that,  perhaps,  might  be  an  improper  act ;  but  still,  there  might 
be  a  thousand  reasons  why  the  court  should  not  do  more  than  restrain 
him  in  future  for  so  doing ;  more  particularly,  as  it  was  stated  by  the 
answer,  that  he  did  it  because  he  thought  it  the  best  thing  that  could 
be  done.  A  court  of  equity,  however,  will  be  reluctant  to  award  an 
injunction  against  a  partner,  unless  there  be  grounds  for  a  dissolution ; 
and  in  many  cases  such  a  course  would  be  attended  with  obvious  in- 
convenience to  the  parties.  Marshall  v.  Chlman,  2  Jac.  &  Walk.  266. 
And  cases  may  arise,  where  an  injunction  cannot  with  propriety  be 
granted,  whether  the  parties  do,  or  do  not,  contemplate  a  dissolution  of 
the  partnership,  and  even  though  the  party,  against  whom  the  injunc- 
tion is  sought,  may  have  acted  contrary  to  the  spirit  of  the  partnership 
arrangements.  Thus,  two  persons  agreed  to  work  a  coach  from  Bristol 
to  London,  one  providing  horses  for  a  part  of  the  road,  and  the  other 
for  the  remainder.  In  consequence  of  the  horses  of  one  having  been 
taken  in  execution,  the  other  provided  horses  for  that  part  which  had 
been  undertaken  by  the  first.  He  afterwards  persisted  in  providing 
horses  for  the  whole  journey,  and  claimed  the  whole  profits.  Upon  a 
motion  for  an  injunction  to  restrain  him  from  so  working  the  coaches, 
Lord  Eldon  refused  the  injunction.  *  It  is  difficult,'  said  his  lordship, 
*  to  understand  how  such  a  case  can  be  the  proper  subject  of  the  juris* 
diction  of  this  court  by  injunction.  If  I  enjoin  the  defendant  from 
bringing  horses  to  convey  the  coaches  between  the  limits  in  question, 
I  must  enjoin  the  plaintiflF  from  not  bringing  horses  there.  I  cannot 
restrain  the  defendant,  unless  I  have  the  means  of  assuring  l^im  that 
he  shall  find  the  plaintiff's  horses  ready.  I  should  otherwise  enjoin 
him  from  doing  that,  which  if  he  omits  to  do,  he  will  be  liable  to  ac« 
tions  by  every  person  whom  he  has  undertaken  to  convey  from  Bristol 
to  London.'  iSmith  v.  Fromont^  2  Swanst  380.  In  this  case  Lord 
Eldon  said,  that  a  question  might  arise,  whether  the  plaintiflF,  showing 
that  his  horses  were  always  ready,  would  not  be  entitled  to  the  same 
profit  as  if  they  were  used."  See  also  Wilson  v.  Cheentvood,  (1  Swanst. 
R  481,)  where  Lord  Eldon  said,  that  in  the  ordinary  course  of  trade, 
if  any  one  partner  seeks  to  exclude  another  from  taking  that  part  in 
the  concern  which  he  is  entitled  to  take,  the  court  will  grant  a  receiver. 
Mr.  CoUyer  understands  this  declaration  as  applicable  to  cases  w^here  a 
dissolution  is  not  sought.  CoUyer  on  Partn.  B.  2  ch.  3,  §  6,  p.  240, 
241 ,  2d  edit  In  the  case  of  Loscombe  v.  Russell  (4  Sim.  B.  8,)  the  vice 
chancellor  (Sir  L.  Shadwell)  said :  *'  I  take  this  to  be  a  bill  which  pur* 
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posely  avoids  the  prayer  for  a  dissolution ;  and  that  it  was  not  in  the 
contemplation  of  the  plaintiff,  that  the  partnership  should  be  put  an 
end  to.  It  would,  therefore,  be  a  surprise  upon  the  parties  to  this 
record,  if  I  were  to  deal  with  it  as  if  a  dissolution  were  sought  Here 
the  partnership  is  still  subsisting ;  and  the  bill  is  filed  for  an  account 
merely  of  the  dealings  and  transactions  of  the  partnership.  With 
respect  to  the  law  of  this  court' upon  this  subject,  there  is  no  instance 
of  an  account  being  decreed  of  the  profits  of  a  partnership,  on  a  bill, 
which  does  not  pray  a  dissolution,  but  contemplates  the  subsistence  of 
the  partnership.  The  opinion  of  Lord  Eldon  upon  this  subject  has 
been  from  time  to  time  expressed  both  before  and  since  the  decision  of 
Harrison  y.  Armitage,  Suppose  that  the  court  would  entertain  a  bill 
like  the  present,  and  direct  an  account  to  be  taken  of  the  dealings  of  a 
partnership,  and  that  it  appeared,  by  the  master's  report,  that  a  balance 
was  due  from  the  defendant  to  the  plaintiff;  then,  upon  further  direc- 
tions, the  plaintiff  would  ask  for  an  order,  that  the  balance  might  be 
paid  to  him ;  it  would,  however,  be  competent  to  the  defendant  to  file 
a  supplemental  bill,  in  order  to  show,  that,  since  the  account  was 
taken,  a  balance  had  become  due  to  him  from  the  plaintiff,  after  giving 
the  plaintiff  credit  for  the  amount  found  due  to  him  by  the  master ; 
and  thus  the  matter  might  be  pursued  with  endless  changes,  and  sup* 
plemental  bills  might  be  filed  every  year  that  the  partnership  con- 
tinued, and  a  balance  would  never  be  ascertained  till  the  partnership 
expired,  or  the  court  put  an  end  to  it.  This  court  will  not  always 
interfere  to  enforce  the  contracts  of  parties ;  but  will,  in  some  instances, 
leave  them  to  their  remedy  at  law ;  as  in  the  cases  of  agreements  for 
the  purchase  of  stock,  or  for  the  building  of  houses.  With  respect  to 
occasional  breaches  of  agreements  between  partners,  when  they  are  not 
of  so  grievous  a  nature  as  to  make  it  impossible  that  the  partnership 
should  continue,  the  court  stands  neuter.  But,  when  it  finds  that  the 
acts  complained  of  are  of  such  a  character  as  to  show  that  the  parties 
cannot  continue  partners,  and  that  relief  cannot  be  given  but  by  a  dis- 
solution, the  court  will  decree  it,  although  it  is  not  specifically  asked. 
Here  a  dissolution  is  not  prayed  for ;  and,  if  the  court  were  to  do  what 
it  asked,  it  would  not  be  final.  Having  regard  then  to  the  opinion 
expressed  by  Lord  Eldon,  both  before  and  after  the  decision  in  ffarri- 
son  V.  Armitage^  my  settled  opinion  is,  that  this  bill  cannot  be  main- 
tained ;  and,  therefore,  the  demurrer  must  be  allowed."  In  the  recent 
case  of  MUes  v.  Thjomas  (9  Sim.  B.  606,  609)  the  same  learned  judge 
said:  ''I  am*  of  opinion  that  the  court  ought  to  interfere  between 
copartners,  where  the  act  complained  of  is  one  that  tends  to  the. 
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destruction  of  the  partnership  property,  notwithstanding  a  dissolution 
of  the  partnership  may  not  be  prayed." 

Mr.  Gow  (Tr.  on  Partn.  p.  114)  remarks :  "  Independently  of  the  ad- 
ministration of  relief  by  a  court  of  equity  in  the  cases  to  which  we 
have  alluded,  it  will,  it  seems,  in  some  instances,  interpose ;  and,  during 
the  continuance  of  a  partnership,  appoint  a  receiver  of  the  joint  effects." 

But  to  authorize  a  party  to  call  for  the  appointment  of  a  receiver  of 
the  stock  of  a  subsisting  partnership,  he  must  be  prepared  to  show  a 
case  of  the  grossest  abuse,  and  of  the  strongest  misconduct  on  the  part 
of  the  managing  partner ;  for,  except  under  such  circumstances,  the 
court  will  not  interfere,  inasmuch  as  the  probable  result  of  its  interpo- 
sition is  the  destruction  of  the  trade.  Oliver  v.  Hamilton^  2  Anstr.  453  ; 
MUbank  v.  Revette^  2  Meriv.  405.  In  a  note  to  the  case  of  Olasstngton 
v.  Thwaites,  (1  Sim.  &  Stu.  130)  it  is  questioned  by  the  learned  report- 
ers, whether  the  court  will  ever  interfere  on  an  interlocutory  applica* 
tion  for  a  receiver  or  injunction,  in  the  case  of  a  partnership,  occasioned 
by  the  acts  of  the  parties,  unless  on  circumstances,  clearly  established, 
of  fraud,  entire  exclusion,  or  gross  misconduct.  Nor  will  a  receiver 
be  appointed  upon  a  summary  application,  where  there  is  a  covenant 
to  refer,  and  no  attempt  has  been  made  to  submit  the  matter  in  dispute 
to  arbitration.  Waters  v.  Taylor,  15  Ves.  10.  But  if,  in  the  ordinary 
course  of  trade,  any  of  the  partners  seek  to  exclude  another  from 
taking  that  part  in  the  concern  which  he  is  entitled  to  take,  the  court 
will  grant  a  receiver,  because  such  conduct  warrants  a  dissolution. 
Wilson  V.  Greenwood,  1  Swanst.  481 ;  S.  C.  1  J.  Wilson,  223.  See 
also  Read  v.  Bowers,  4  Bro.  C.  C.  441 ;  Charlixm  v.  Poidler,  19  Ves,  148, 
n.  c.  The  principle,  indeed,  upon  which  the  court  of  chancery  inter- 
feres between  partners,  by  appointing  a  receiver,  is  merely  with  a  view 
to  the  relief,  by  winding  up  and  disposing  of  the  concern,  and  dividing 
the  produce,  but  not  for  the  purpose  of  carrying  on  the  partnership. 
Waters  v.  Taylor,  15  Ves.  10.  Therefore  a  receiver  of  a  partnership 
will  not  be  appointed  upon  motion,  unless  it  appear  thaf  the  plaintiff 
will  be  entitled  to  a  dissolution  at  the  hearing ;  for  otherwise  the  court 
might  make  itself  the  manager  of  every  trade  in  the  kingdom.  Oood- 
man  v.  Whitcornb,  1  Jac.  &  Walk.  589  ;  Chapman  v.  Beacfi,  ibid,  694 ; 
Harrison  v.  Armitage,  4  Madd,  143.  And  where  it  seems  absolutely 
necessary  that  a  receiver  should  be  appointed  of  partnership  property, 
the  court  will  always  pause  before  it  takes  a  step  likely  to  be  so  ruin- 
ous to  the  parties.  Waters  v.  Taylor,  15  Ves.  10 ;  Peacock  v.  Peadock, 
16  Ves.  57.  A  court  of  equity,  on  an  application  properly  substan- 
tiated, will  appoint  a  receiver  of  a  mine  or  colliery,  as  well  as  of  an 
ordinary  partnership  in  trade ;  because  where  persons  have  different 
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interestB  in  such  a  subject,  and  mano&cture  and  bring  to  market  the 
produce  of  the  land  as  one  common  fund,  to  be  sold  for  their  common 
benefit,  it  is  to  be  regarded  rather  as  a  species  of  trade  or  partnership, 
than  as  a  mere  tenancy  in  common  in  the  land.  Jeffreys  v.  SmiOi^  1 
Jac.*  k  Walk.  298 ;  Story  v.  Lard  Windsor,  2  Atk.  630 ;  Orawshay  v. 
Mavle,  1  Swanst.  518 ;  S.  C.  1  J.  Wills.  181 ;  Williams  v.  AUenborough, 
1  Turner,  73 ;  Feredy  v.  Wightwickj  1  Tamlyn,  250.  But  if  the  claim- 
ant to  an  equitable  interest,  in  such  a  concern,  knowingly  suffers  great 
expense  and  risk  to  be  incurred  before  he  asserts  his  equitable  rights 
and,  keeping  aloof  while  the  undertaking  is  hazardous,  seeks  the  inter- 
position of  Uie  court  only  when  it  is  attended  with  a  profitable  result, 
the  court  will  not  interfere  by  appointing  a  receiver  on  motion,  and  it 
is  doubtful  whether  it  would  interpose  in  such  a  case,  even  by  decree. 
Norway  v.  Howe,  19  Ves.  144 ;  Senhouse  v.  Christian,  cited  ib.  167.  In 
particular  cases,  equity  will  restrain  the  improper  conduct  of  a  partner 
without  appointing  ^a  receiver.  Seely  v.  Boehm,  2  Madd.  176 ;  but  see 
Smith  V.  Fromont,  3  Swanst.  830,  and  Olassington  v.  Thtvaites,  1  Sim. 
k  Stu,  124.  Where,  by  the  partnership  agreement,  the  concern  was 
to  be  mjinaged  by  a  committee,  the  share  of  each  proprietor  dying  or 
retiring  to  be  %:^t  offered  to  the  committee,  to  be  purchased  for  the 
general  body,  it  was  held,  that  the  whole  concern  could  not  be  sold 
but  with  the  consent  of  all ;  and  that,  where  all  but  two  out  of  thirty- 
one  had  agreed,  and  sold  the  concern,  such  sale  did  not  pass  the  share 
of  such  two ;  but  in  such  a  case  there  need  be  no  previous  offer  to  the 
committee. 

10.  Contracts  in  Bestraint  of  Trade. 

"  The  known  and  established  distinction,"  remarks  Mr.  Story,  (1 
Story's  Equity  Jurisprudence,  sec.  292)  "  is  between  such  bargains 
and  contracts  as  are  in  general  restraint  of  trade,  and  such  as  are  in 
restraint  of  it>  only  as  to  particular  places  or  persons.  The  latter,  if 
founded  upon  a  good  and  valuable  consideration,  are  valid.  The 
former  are  universally  prohibited.  The  reason  of  this  difference  is, 
that  all  general  restraints  upon  trade  have  a  tendency  to  promote  mo- 
nopolies, and  to  discourage  industry,  enterprise  and  just  competition ; 
and  thus  to  do  mischief  to  the  party,  by  the  loss  of  his  livelihood  and 
the  subsistence  of  his  family,  and  mischief  to  the  public,  by  depriving 
it  of  the  services  and  labors  of  a  useful  member.  But  the  same  rea- 
soning does  not  apply  to  a  special  restraint,  nor  to  carry  on  trade  in  a 
particular  place,  or  with  particular  persons,  or  for  a  limited  reasonable 
time ;  for  this  restraint  leaves  all  other  places  and  persons  and  times 
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firee  to  the  party,  to  pursue  his  trade  and  employment  And  it  may 
even  be  beneficial  to  the  country,  that  a  particular  place  should  not  be 
overstocked  with  artisans  or  other  persons,  engaged  in  a  particular 
trade  or  business ;  or  a  particular  trade  may  be  promoted  by  being  for 
a  short  period  limited  to  a  few  persons ;  especially  if  it  be  of  a  foreign 
trade  recently  discovered,  and  it  can  be  beneficial  but  to  a  small  num- 
ber of  adventurers.  And,  for  a  like  reason,  a  person  may  lawfully 
sell  a  secret  in  his  trade  or  business,  and  restrain  himself  from  using 
that  secret. 

» 

11.  Attorney  actinq  Contrary  to  Duty. 

An  injunction  will  be  awarded  against  agents  and  attorneys,  &c.,  for 
acting  contrary  to  their  duty.  As,  for  instance,  misapplying  bills  or 
notes,  or  evidences  of  debts.  Solly  v.  Moore,  8  Price,  631.  So  an 
agent  or  attorney  may  be  restrained  by  injunction  from  disclosing 
secrets  communicated  to  him  in  the  course  of  any  confidential  employ- 
ment. Hvit  V.  Price,  1  Sim.  438  ;  Touatt  v.  Winyard,  1  Jac.  &  W.  394 ; 
Cromach  v.  Heathcote,  2  Brod.  &  Bing.  4.  ^• 

On  the  ground  of  the  party  filling  a  character  in  it^plf  fiduciary  or 
confidential,  or  being  de  facto  the  depositary  of  confidence,  the  court 
interferes  in  many  cases  to  restrain  a  solicitor  who  has  been  employed 
by  one  party  from  acting  for  another  against  his  former  client  Thus 
in  Cholmondely  v.  Clinton,  (19  Ves.  261)  Lord  Eldon  decided  in  con- 
formity with  the  opinions  of  all  the  judges  and  the  barons  of  the  ex- 
chequer, as  well  as  of  the  master  of  the  rolls  and  vice-chancellor,  that 
a  solicitor  employed  for  A.,  in  a  cause  between  A.  &  B.,  cannot  be  per- 
mitted voluntarily  to  quit  the  service  of  A.,  and  act  as  the  solicitor  of 
B.  in  the  same  cause.  In  Bricheno  v.  Thorpe,  (Jac.  300)  an  endeavor 
was  made  to  extend  the  principle  of  this  case  so  far  as  to  prevent  a 
person  who  had  been  clerk  to  the  solicitor  of  the  plaintiff  during  the 
progress  of  a  suit,  and  who  had  since  been  admitted  a  solicitor  and 
commenced  practice,  from  acting  as  the  solicitor  of  the  defendant ;  but 
Lord  Eldon  refused  to  act  upon  so  wide  a  principle,  and  said,  "  the 
argument  goes  to  this  extent,  that  if  a  gentleman  has  been  five  years  a 
clerk,  and  in  that  period  happens  to  have  to  deal  with  the  causes  in  which 
his  master  is  employed,  that  he  cannot  afterwards  become  a  solicitor  for 
any  of  the  parties  against  whom  his  master  was  employed."  His  lord- 
ship said  he  thought  that  would  be  going  very  far ;  and  that  before 
thus  shutting  up  the  means  of  employment,  it  was  incumbent  on  the 
court  to  see  that  there  was  something  more  than  hypothetical  mischief 
to  be  guarded  against,  and  he  refused  to  make  the  order  in  the  absence 
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ment  of  the  party  objected  to.  Bat,  though  it  seems  that  the  court 
will  not  restnun  a  solicitor  any  more  than  counsel  from  acting  against 
his  former  client,  simply  on  account  of  the  relation  which  has  subsisted 
between  them,  (Jac  804)  yet  where  a  solicitor  has  been  engaged  for 
his  client  in  carrying  through  an  agreement,  in  the  progress  of  which 
he  has  acquired  as  solicitor  a  knowledge  of  matters  concerning  the  va- 
lidity of  the  agreement,  he  will  not  be  permitted  afterwards  to  act  as 
solicitor  for  the  plaintiff  in  a  suit  instituted  by  them  for  the  purpose 
of  setting  aside  that  very  agreement ;  nor  to  communicate  to  such 
plaintifib  any  information  relating  to  the  agreement  which  came  to  his 
knowledge  confidentially  as  the  solicitor  of  his  former  client ;  and  if 
he  have  a  partner,  such  partner  will  also  be  restrained  from  acting  as 
solicitor  in  the  suit,  although  he  may  not  have  joined  the  partnership 
till  after  the  transaction  relating  to  the  agreement  took  place.  DavU 
V.  Chugh^  8  Sim.  262.  An  injunction  will  not,  however,  be  granted 
to  restrain  a  solicitor  from  disclosing  matters  come  to  his  knowledge 
respecting  the  rights  of  patties  by  whom  he  has  been  employed,  by 
giving  evidence  in  judicial  proceedings  or  otherwise ;  for  that  would 
amount  in  effect  to  saying  that  the  court  of  chancery  will  not  trust 
other  courts  with  the  consideration  of  whether  he  ought  or  ought  not 
to  answer  a  question  put  to  him,  as  to  which  the  court  of  equity  knows 
nothing.  Leer  v.  Ward^  Jac.  77.  But  if  a  solicitor,  having  been  dis- 
charged by  his  client,  becomes  the  solicitor  of  that  client's  opponent  in 
a  suit)  he  ought  not  to  give  up  papers  of  his  former  clients  placed  in 
his  hands  by  them  to  any  one  but  such  clients ;  and  on  a  motion  pro- 
perly made,  he  might,  perhaps,  be  ordered  to  give  them  up  again. 
Jac  82.  So  an  accountant  employed  by  solicitors  will  be  restrained 
from  disclosing  or  making  use  of  information  obtained  by  him  in  the 
course  of  his  confidential  employment  by  them.  Evit  v.  Price^  1  Sim. 
488. 

12.  Enjoyment  op  a  Specific  Chattel. 

Upon  the  well-known  jurisdiction  of  a  court  of  equity  to  protect  the 
enjoyment  of  specific  chattels,  which  cannot  be  the  subject  of  compen- 
sation in  damages,  an  injunction  has  been  granted  to  restrain  the  dispo- 
sition of  them  when  taken  in  execution.  A  court  of  equity  exercises 
a  very  extensive  influence  in  giving  relief  in  the  case  of  chattels.  It  is 
said  Uiat  this  influence  is  justified,  and  was  probably  mainly  caused  by 
the  insufficient  and  imperfect  relief  obtained  in  a  court  of  law,  where 
damages  only  could  be  obtained  for  the  wrongful  taking  and  detention 
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of  chattels.  9  Ves.  88.  The  action  of  replevin,  it  is  true,  compels  a 
restitution  of  the  identical  thing  in  controvers j,  but  it  is  known  to  have 
a  very  limited  application,  and  hence  the  frequent  appeals  to  courts  of 
equity  for  relief 

The  court  will  enforce  the  restitution  and  delivery  of  a  specific  chat- 
tel, {Fdh  V.  Bead,  3  Ves.  70 ;  Lowther  v.  Lord  Lowther,  13  Ves.  96 ; 
Pusey  V.  Pusey,  1  Vern.  273,)  and  the  court  will  not  only  order  a  res- 
titution of  the  specific  chattel,  but  will,  in  the  meantime,  protect  it  from 
being  defaced,  injured  or  destroyed.  Duke  of  Somerset  v.  Oookaon^  3  P. 
Wms.  890 ;  Lhyd  v.  Loaring^  6  Ves,  773. 

As  equity  inteferes  to  protect  parties  in  the  enjoyment  of  a  specific 
chattel  when  the  right  is  clear,  {FelU  v.  Bead,  3  Ves.  70,)  so  it  will  in- 
terfere by  injunction  to  restrain  the  disposition  of  specific  chattels,  where 
the  right  is  in  dispute.  As  where  a  wife  having  separate  estate  pur« 
chased  out  of  it  of  her  husband,  certain  specific  chattels,  such  as  books, 
paintings,  statues,  &c.,  in  the  names  of  trustees  to  her  separate  use; 
and  a  question  arising  between  the  creditors  of  the  husband  and  the 
wife,  and  a  verdict  having  been  obtained  by  the  former,  the  sheriff  seized 
the  specific  chattels;  Lord  Eldon,  pending  further  proceedings  at  law 
to  try  the  validity  of  the  deed  of  sale,  sustained,  on  terms,  an  injunc* 
tion  against  the  sheriff  ^s  selling  the  specific  chattels.  Lady  ArundeU  v. 
Phippa,  10  Ves.  189. 


CHAPTEE  XV. 

Chapter  XV.  treats  of  the  practice  of  courts  of  equity  in  granting, 
continuing  and  dissolving  special  injunctions. 

1.  Obtaining  Special  Injunction. 

2.  Service  of  Subpcbna. 

3.  Notice  of  Motion. 

4.  Reading  Affidavits  in  Contradiction  to  Answer. 

5.  Continuing  or  Dissolving  Injunction. 

1.  Obtaining  Special  Injunction, 

A  special  injunction  is  usually  obtained  upon  motion  on  certificate 
of  bill  filed,  and  affidavit  verifying  the  material  circumstances. 

An  affidavit  in  support  of  an  application  for  a  special  injunction  be- 
fore, answer,  is  usually  sworn  to  by  the  plaintiffia,  or  some  of  them,  but 
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may  be  sworn  to  by  any  person  acquainted  with  the  fects.  1  Smith, 
595;  OampbeU  v.  Morrison,  7  Paige,  157  ;  Bank  of  Orleans  v.  Skinner,  9 
Paige,  306 ;  K  Y.  Code  of  1851,  sec.  220.^  The  affidavit  must  also  be 
sworn  to,  ajier  the  bill  is  filed,  otherwise  it  cannot  be  read,  not  having 
been  made  in  a  cause. 

2.  Service  of  Subp(ena. 

Mr.  Eden  (p.  379)  says :  "  At  present,  if  an  injunction  were  to  be  ob- 
tained without  service  of  the  subpoena,  it  would  be  dissolved."  In  the 
case  of  Corey  v.  VoorhieSj  (1  Green's  Ch.  Eep.  5,)  it  was  heldjx)  be  np 
ground  for  dissolving  an  injunction  that  the  subpoena  could  not  be 
served,  nor  that  the  injunction  itself  was  served  illegally,  or  without 
the  jurisdiction  of  the  court 

It  is  no  ground  for  (lissolving  an  injunction,  that  the  subpoena  could 
not  be  served,  nor  that  the  injunction  itself  was  served  illegally,  or 
without  the  jurisdiction  of  the  court.  Oorey  v.  Voorhies,  1  Green's  Ch 
5 ;  see  West  v.  Smiffi,  ib.  309.  But  an  injunction  was  dissolved  on  the 
appearance  and  motion  of  the  defendant,  because  it  did  not  appear  that 
plaintiff  had  endeavored  to  leave  the  process  served.  Eightxmr  v.  Rush, 
2  Hayw.  861 ;  see  West  v.  Smith,  1  Green's  Ch.  309 ;  Payne  v.  Cowan, 
1  Smedes  k  Marsh.  Bq.  27.  Where  the  plaintiff  neglects  to  serve  a 
gubpoena  upon  a  defendant  against  whom  an  injunction  has  been  grant- 
ed affecting  his  rights,  such  defendant  may  appear  voluntarily  and 
apply  to  have  the  injunction  dissolved,  without  waiting  for  the  service 
of  the  subpoena.     Waffle  v.  Vanderheyden,  8  Paige,  45. 

8.  Notice  of  Motion. 

After  the  defendant  has  appeared,  a  motion  for  a  special  injunction 
can,  in  general,  only  be  made  upon  notice. 

The  general  rule  is,  that  although  an  appearance  gratis  does  not  de* 
feat  the  plaintiff's  right  to  an  esc  'parte  injunction,  yet,  after  the  defend- 
ant has  appeared  on  subpoena  served,  a  special  injunction  can  be  moved 
for  only  upon  notice,  (Marasco  v.  Boitou,  2  Ves.  sen.  112 ;)  but  an  ex- 
ception to  that  rule  is  made  where  the  threatened  danger  is  imminent, 
and  would  be  irremediable,  {Allard  v.  Jones,  15  Ves.  605,)  and  that 
whether  the  defendants  have  been  served  with  notice  or  have  appeared 
gratis.  In  Acraman  v.  Bristol  Dock  Company,  the  defendant  had  ap- 
peared gratis  oi;i  the  filing  of  the  bUl,  and  it  did  not  appear,  nor  was  it 
stated,  that  they  had  been  actually  served  with  subpoenas  at  the  time 
the  motion  was  made.    It  was  contended  that  the  motion  was  in  fact 
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an  ex  parte  one,  and  that  the  defendants  were  not  entitled  to  be  heard 
by  counsel^  but  this  objection  was  overruled. 

The  ground  for  permittii^  an  injunction  without  notice  of  motion, 
where  the  danger  is  imminent,  whether  the  defendant  has  appeared  or 
not,  is,  that  if  a  person  about  to  commit  waste  could,  by  appearing  the 
evening  before  the  motion,  prevent  it,  he  would  get  two  days  for  com- 
mitting the  waste,  {Allard  v.  Jones,  15  Ves.  606 ;)  but  perhaps  it  might 
have  been  different  if  he  had  appeared  long  enough  to  enable  the  plain- 
tiff to  give  notice,    lb. 

And  where  there  is  no  in^mediate  apprehension  of  mischief,  notice 
lyust  be  given  if  the  defendant  has  appeared.  CoUard  v.  Cooper,  6  Mad. 
190.  And  when  the  motion  is  made  after  appearance,  the  affidavit  in 
support  of  it  should  state  that  fact.     Harrison  v.  Cockerell,  8  Mer.  1. 

A  notice  of  motion  served  by  special  leave  of  ^he  court,  for  a  special 
injunction  before  the  defendant's  appearance,  to  be  moved  on  a  day  not 
appointed  for  motions,  must  state  on  the  face  of  it  that  the  leave  of  the 
court  has  been  obtained.  If  it  does  not,  the  defendant  may  disregard 
it.     HiU  V.  Rimell,  8  Sim.  632. 

4.  Reading  Affidavits  in  Contradiction  to  Answer. 

Mr.  Eden  remarks  that  there  are  few  points  of  practice  which  have 
been  more  discussed,  or  which  are  more  satisfieu^tonly  established  than 
that  by  which  the  right  of  the  plaintiff  has  been  established,  to  read 
affidavits  upon  the  motion  to  dissolve,  in  contradiction  to  the  defend- 
ant's answer. 

Wo  have  seen  that,  for  the  purpose  of  opposing  a  motion  to  dissolve 
the  common  injunction,  affidavits  are  never  allowed  to  be  read  to  con- 
tradict the  answer.  And  the  rule  is  broadly  laid  down  in  one  of  the 
cases  referred  to  {Olapham  v.  White,  8  Ves.  85,)  as  applying  to  dissolve 
an  injunction  generally,  without  specifically  distinguishing  the  common 
injunction  from  the  special  injunction. 

A  distinction  was,  however,  adopted  at  a  very  early  period,  with 
regard  to  injunctions  for  restraining  certain  wrongful  acts  of  a  special 
nature,  as  distinguished  from  the  common  injunction  for  staying  pro- 
ceedings at  law. 

In  a  case  before  Lord  Talbot,  C,  where  the  plaintiff,  claiming  as 
JH^tentee  of  a  book  of  designs,  obtained  an  injunction  to  restrain  piracy 
of  it,  affidavits  were  allowed  to  be  read  in  opposition  to  the  answer,  on 
a  motion  to  dissolve.  Oibbs  v.  Chk,  8  P.  Wms.  265.  This  case  was 
followed  by  Ryder  v.  Bentham,  and  Attorney-general  v.  Bentham,  ib. 
note. 
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And  it  may  be  stated  to  be,  at  the  present  day,  the  settled  practice 
of  the  court  to  permit  affidavits  to  be  read  at  certain  stages  of  the  pro- 
ceedings against  the  answer  in  cases  of  waste,  and  of  injuries  in  the 
nature  of  waste.    8  Dan.  Prac.  866.  ' 

But  there  is  this  distinction  to  be  observed  in  cases  of  waste,  that 
affidavits  may  be  read  against  the  answer  in  cases  of  waste,  and  of  acts 
of  a  like  nature,  as  to  the  acts  of  waste,  but  not  as  to  title.  19  Yes. 
146,  158.  And  in  Norway  v.  Rowe^  in  which  the  plaintiff  charg^  the 
defendant  as  a  trustee  for  himself  and  others  as  joint  adventurers  in  a 
mine,  with  improper  working  of  the  mine;  it  was  held  that  affidavits 
filed  with  the  bill  might  be  read  against  the  answer,  as  to  acts  of  ex- 
clusion and  mismanagement,  but  that  no  affidavits,  whether  those  filed 
after  the  answer,  or  those  filed  with  and  in  support  Of  the  bill,  could, 
be  heard  as  to  the  title.  The  title  must  be  taken  6om  the  answer.  19 
Ves.148,  157. 

The  ground  of  permitting  affidavits  on  the  part  of  the  plaintiff  to  be 
read  against  the  defendant's  answer,  in  cases  of  waste,  is,  that  the  mis- 
chief is  irreparable ;  the  timber,  if  cut,  cannot  be  set  up  again,  or,  in 
other  words,  that  the  mischief,  if  permitted,  cannot  be  retrieved.  But 
this  reason  does  not  apply  of  necessity  to  a  case  where  the  damage  can 
be  compensated  by  money,  as,  for  instance,  to  cases  of  negotiating  bills 
of  exchange  improperly  obtained  or  held.  And  therefore,  where  an 
injunction  has  been,  obtained  to  restrain  the  negotiation  of  such  a  bill, 
it  must  be  sustained  or  dissolved  on  the  merits  disclosed  by  the  answer 
only.  Berkeley  v,  Brymer^  9  Ves.  855.  In  the  case  referred  to,  the  de- 
cision ia  Isaac  v.  Humpage^  (1  Ves.  427,)  was  relied  on,  but  Lord  Eldon 
said  he  did  not  think  that,  as  a  judge,  he  could  have  supported  that 
case,  and  it  is  clear  that  it  is  of  no  authority.    7  Yes.  808. 

And  it  is  further  to  be  observed,  as  to  reading  affidavits  against  the 
answer,  that  if  a  plaintiff  moves,  after  the  defendant  has  answered, 
for  an  injunction  to  stay  waste,  or  injuries  analogous  to  waste,  he  will 
not  be  allowed  to  read  on  any  point  affidavits  filed  after  the  answer,  in 
opposition  to  it.  Smyihe  v.  Smyike,  1  Swanst.  252.  And  this  has  been 
also  determined  in  the  court  of  exchequer,  where  it  was  held,  in  a.  case 
one  partner  acting  in  opposition  to  the  articles  of  partnership,  and  no 
case  made  or  irreparable  danger,  that  an  affidavit,  filed  aft;er  the  answer 
and  contradicting  it,  could  not  be  heard.  Lawson  v.  Morgan^  1  Pri. 
803.  But  in  cases  of  waste,  if  the  injunction  has  been  obtained,  then 
on  a  motion  to  dissolve  it,  the  plaintiff  is  not  precluded  from  reading 
affidavits  as  to  acts  of  waste  against  the  answer,  even  although  filed 
after  it.  Brydges  v.  Stephens,  6  Mad.  279.  In  Sherriff  v.  Barnard^ 
which  was  a  motion  to  dissolve  an  injunction  against  waste,  obtained 
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ex  parte,  the  vice-chancellor  said,  "If  a  bill  is  filed  for  an  injunction  to 
restrain  the  commission  of  waste,  and  the  defendant,  by  his  answer, 
denies  the  acts  of  waste,  it  is  competent  to  the  plaintiff  to  show,  by  afl5- 
davits  filed  after  the  answer,  that  the  denial  is  false."  Time  will,  how- 
ever, be  given  to  the  defendant  to  file  counter  affidavits.  Brydges  v. 
Stephens,  6  Mad.  279. 

But  even  on  a  motion  to  dissolve  and  injunction  against  waste,  affi- 
davits filed  after  the  answer,  although  going  only  to  deny  facts  alleged 
in  the  answer,  will  be  rejected  if  those  facts  indirectly  affect  the  title. 
Thus,  where  the  plaintiff,  the  lessor,  claimed  as  annexed  to  the  freehold, 
certain  sheds  in  a  ship-builder's  yard,  and  the  answer  swore  that  they 
were  not  let  into  the  soil,  but  merely  stood  on  it;  the  plaintiffs  tendered 
affidavits  to  prove  that  the  sheds  were  let  into  the  soil ;  but  Sir  L. 
Shadwell,  Y.  C,  said  the  case  was  so  constituted  that  a  matter  of  fact 
became  a  matter  of  title,  and  refused  to  permit  the  affidavits  to  be  read. 
Sherriffy.  Barnard,  8  Sim.  161. 

And  it  is  to  be  observed  that  when  it  is  said  that  affidavits  cannot 
be  read  against  the  answer,  it  must  be  understood  against  a  full  answer ; 
therefore,  where  a  plaintiff  having  obtained  an  ex  parte  injunction,  the 
defendant,  on  putting  in  his  answer,  gave  notice  of  a  motion  to  dis- 
solve ;  and  then  the  plaintiff  excepted,  and  the  defendant  submitted  and 
put  in  a  further  answer ;  it  was  held,  that  on  a  motion  to  dissolve,  made 
upon  the  notice  so  given,  the  plaintiff  might  read  affidavits  filed  after 
the  exceptions  taken,  and  before  the  coming  in  of  the  further  answer, 
on  this  ground ;  that  the  defendant,  by  submitting  to  answer  further  at 
once,  admitted  that  he  knew  his  first  answer  was  insufficient,  and  the 
court  therefore  treated  it  as  an  affidavit  But  if  the  defendant  had, 
aft;er  putting  in  a  further  and  sufficient  answer,  served  a  second  notice 
of  motion,  the  further  affidavits  against  the  answer  could  not  have  been 
read.    Smith  v.  Cleasby,  10  Sim.  91. 

5.  Continuing  ob  Dissolving  Injunction. 

If,  upon  hearing  the  motion  to  dissolve  the  injunction,  the  court  is 
of  opinion  that  it  was  improperly  granted,  or  that  the  case  made  by  the 
plaintiff  is  contradicted  or  not  supported,  it  will  order  the  injunction  to 
be  dissolved  either  with  or  without  costs,  as  the  justice  of  the  case  may 
appear  to  require.  But  if  the  defendant  does  not  succeed  in  satisfying 
the  court  that  the  injunction  ought  either  to  have  been  refused,  or  that 
it  ought  not  to  be  continued,  it  will  direct  it  to  be  continued  until  the 
hearing.  And  it  is  to  be  observed,  that  if,  in  the  case  of  an  injunction 
to  restrain  waste,  or  anything  of  that  description,  the  answer  admits 
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tliat  the  defendant  has  committed  waste,  or  has  threatened  to  commit 
it,  the  injunction  will  be  continued  till  the  hearing.  PacJcington  v.  Pack- 
inglon,  1  Dick.  101 ;  Atty.-gen.  v.  Burrows^  ib  128 ;  Anon,  3  Atk.  486. 
It  frequently,  however,  happens  that,  upon  hearing  the  motion  to 
to  dissolve  the  injunction,  the  court  is  not  satisfied  with  respect  to  the 
right  of  the  plaintiff  to  maintain  his  injunction ;  in  such  cases,  if  the 
doubt  arises  upon  the  facts  of  the  case,  it  will  direct  an  inquiry  by  the 
master,  or  an  issue,  or  an  action  at  law,  or,  if  the  doubt  arises  upon  the 
law,  it  will  direct  a  case  to  be  sent  for  the  opinion  of  a  court  of  law.  In 
such  cases,  the  court  usually  dissolves  the  injunction,  and,  if  the  nature 
of  the  subject  admits  of  it,  as  in  the  case  of  a  piracy  of  a  literary  work 
or  the  infringement  of  a  patent,  it  will  direct  an  account  to  be  kept  by 
the  defendant,  of  the  profits  arising  to  him  from  the  sale  of  the  work, 
or  of  the  article  the  sale  of  which  is  alleged  to  be  an  infringement  of 
the  plaintiff  ^s  right. 


CHAPTER  XVI. 

Chapter  XVI.  treats  of  the  restraining  of  vexatious  litigation.  I 
shall  very  briefly  consider  it  under  the  following  heads : 

1.  Bill  op  Interpleader. 

2.  Bill  of  Peace. 

1.  Bill  of  Interpleader. 

A  bill  of  interpleader  is  defined  to  be  a  bill  exhibited  when  two  or 
more  persons  claim  the  same  debt  or  duty  from  the  complainant  by 
different  or  separate  interests ;  and  he,  not  knowing  to  which  of  the 
complainants  he  ought  of  right  to  pay  or  render  it,  fears  that  he  may 
be  damaged  by  the  defendants,  (as  by  paying  his  money  to  a  wrong 
hand)  and,  therefore,  exhibits  his  bill  of  interpleader  against  them, 
praying  that  the  court  may  judge  between  them,  to  whom  the  thing 
belongs,  and  that  he  may  be  indemnified.  It  claims  no  right  in  oppo- 
sition to  those  claimed  by  the  persons  against  whom  the  bill  is 
exhibited,  but  only  prays  the  decree  of  the  court,  to  decide  between  the 
rights  of  those  persons  for  the  safety  of  the  complainant.  The  nature 
of  the  allegations,  therefore,  in  every  bill  of  interpleader  are :  1.  That 
two  or  more  persons  have  preferred  a  claim  against  the  complainant. 
2.  That  they  claim  the  same  thing.  8.  That  the  complainant  has  no 
beneficial  interest  in  the  thing  claimed ;  and  4.  That  he  cannot  deter- 
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mine  without  hazard  to  himself,  to  which  of  the  defendants  the  thing 
of  right  belongs.  Cooper's  Eq.  PI.  456 ;  Harrison's  Ch.  Pr.  96 ;  Mad. 
Ch.  172, 173. 

The  principle  on  which  an  interpleader  suit  is  supported  is,  that  the 
plaintiff  claiming  no  right  in  the  subject-matter,  is  doubly  vexed  by 
having  two  legal  processes  in  the  names  of  different  persons  going  on 
against  him  at  the  same  time.  It  is  no  answer  to  say,  that  he  may  de- 
fend himself  against  the  first  who  brings  an  action,  and  that  if  he  suc- 
ceeds, there  is  an  end  to  the  claim  of  that  party ;  but  if  he  £uls,  that 
furnishes  a  defence  to  the  claim  of  the  other  party.  That  is  precisely 
the  situation  in  which  the  party  so  claiming  no  right  in  the  fund  ought 
not  to  be  placed. 

A  bill  of  this  nature  will  not  lie  if  the  complainant  himself  claims 
any  interest  in  the  property  in  dispute.  Hitchell  v.  Hayne^  2  Sim.  k 
Stu.  63.  Nor  will  it  lie  if  the  complainant  is  obliged  to  admit  that,  as 
to  either  of  the  defendants,  he  is  a  wrong-doer.  Shaw  v.  Coster ^  8 
Paige,  889.  Neither  can  a  sheriff  who,  by  virtue  of  an  execution, 
levies  upon  property  claimed  by  a  third  person,  file  a  bill  of  inter- 
pleader against  such  third  person  and  the  plaintiff  in  the  execution,  to 
have  them  settle  the  right  to  the  property  between  themselves.  lb. 
Nor  can  such  a  bill  be  sustained  where,  from  the  bill  itselfj  it  appears 
that  one  of  the  defendants  is  clearly  entitled  to  the  debt  or  duty 
claimed,  to  the  exclusion  of  the  other.  Mohawk  and  Hudson  R  R  Co. 
V.  Clute,  4  Paige,  384.. 

Although  a  bill  of  interpleader,  strictly  so  called,  lies  only  where  the 
party  applying  claims  no  interest  in  the  subject-matter ;  yet  there  are 
many  cases  where  a  bill,  in  the  nature  of  a  bill  of  interpleader,  will  lie 
by  a  party  in  interest  to  ascertain  and  establish  his  own  rights,  where 
there  are  other  conflicting  rights  between  third  persons.  As,  for  in- 
stance, if  a  plaintiff  is  entitled  to  equitable  relief  against  the  owner  of 
property,  and  the  legal  title  thereto  is  in  dispute  between  two  or  more 
persons,  so  that  he  cannot  ascertain  to  which  it  actually  belongs,  he 
may  file  a  bill  against  the  several  claimants,  in  the  nature  of  a  bill  of 
interpleader  for  relief.  So,  it  seems,  a  purchaser  may  file  a  bill  in  the 
nature  of  a  bill  of  interpleader,  against  the  vendor,  or  his  assignee,  and 
any  creditor  who  seeks  to  avoid  the  title  of  the  assignee,  and  prays  the 
direction  of  the  court,  as  to  whom  the  purchase-money  shall  be  paid« 
So,  if  a  mortgager  wishes  to  redeem  the  mortgaged  estate,  and  there 
are  conflicting  claims  between  third  persons,  as  to  their  title  to  the 
mortgage-money,  he  may  bring  them  before  the  court,  to  ascertain 
their  rights,  and  to  have  a  decree  for  a  redemption,  so  that  he  may 
make  a  secure  payment  to  the  party  entitled  to  the  money.    In  these 
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cases,  the  plaintiff  seeks  relief  for  himself;  whereas,  in  an  interplead- 
ing bill,  strictly  so  called,  the  plaintiff  only  asks  that  he  may  be  at 
liberty  to  pay  the  money,  or  deliver  the  property  to  the  party  to  whom 
it  of  right  belongs,  and  may  thereafker  be  protected  against  the  claims 
of  both.  In  the  latter  case,  the  only  decree  to  which  the  plaintiff  is 
entitled,  is  a  decree  that  the  bill  is  properly  filed ;  or,  in  other  words, 
that  he  shall  be  at  liberty  to  pay  the  money,  or  bring  the  property  into 
court,  and  have  his  costs ;  and  that  the  defendants  interplead,  and 
settle  the  conflicting  claims  between  themselves.  So,  a  bill  in  the 
nature  of  an  interpleading  bill,  will  lie  by  a  bank,  which  has  offered  a 
reward  for  the  recovery  of  money  stolen,  and  a  proportionate  reward 
for  a  part  recovered,  where  there  are  several  claimants  of  the  reward, 
or  a  proportion  thereof,  one  or  more  of  whom  have  sued  the  bank* 
And  in  such  a  bill  all  the  claimants  may  be  made  parties,  in  order  to 
have  their  respective  claims  adjusted. 

2.  Bill  op  Peace. 

A  bill  of  peace,  enjoining  litigation,  at  law,  seems  to  have  been 
allowed  only  in  one  of  these  two  cases ;  either  where  the  plaintiff  has 
already  satisfactorily  established  his  right  at  law,  or  where  the  persons 
who  controvert  it  are  so  numerous  as  to  render  an  issue  under  the 
discretion  of  this  court,  indispensable  to  embrace  all  the  parties  Con- 
cerned, and  to  save  multiplicity  of  suits. 

"  By  a  bill  of  peace,"  says  Mr.  Story,  (2  Eq.  Juris,  sec.  858,  et  seq.) 
"  we^  are  to  understand  a  bill  brought  by  a  person  to  establish  and 
perpetuate  a  right,  which  he  claims,  and  which,  from  its  nature,  may 
be  controverted  by  different  persons,  at  different  times,  and  by  different 
actions ;  or,  where  separate  attempts  have  already  been  unsuccessfully 
made  to  overthrow  the  same  right,  and  justice  requires  that  the  party 
should  be  quieted  in  the  right,  if  it  is  already  suflBciently  established, 
or  if  it  should  be  sufficiently  established  under  the  direction  of  the 
court.  See  Eldridge  v.  H%  2  John.  Ch.  R  281,  282;  Alexander  v. 
P^ndleUm,  8  Cranch's  R  462,  468 ;  8  W-ooddes.  Lect.  56,  p.  416,  417. 
The  obvious  design  of  such  a  bill  is  to  procure  repose  from  perpetual 
litigation,  and  therefore  it  is  justly  called  a  bill  of  peace.  The  general 
doctrine  of  public  policy,  which,  in  some  form  or  other,  may  be  found 
in  the  jurisprudence  of  every  civilized  country,  is,  that  an  end  ought 
to  be  put  to  litigation,  and,  above  all,  to  fruitless  litigation :  interest 
reipuhlicoe  ut  sit  finis  litium.  If  suits  might  be  perpetually  brought  to 
litigate  the  same  questions  between  the  same  parties  or  their  privies, 
as  often  as  either  should  choose,  it  is  obvious  that  remedial  justice 
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would  soon  become  a  mere*  mockery ;  for  the  termination  of  the  one 
suit -would  only  become  the  signal  for  the  institution  of  a  new  one; 
and  the  expenses  might  become  ruinous  to  all  the  parties.  The  obvious 
ground  of  the  jurisdiction  of  courts  of  equity,  in  cases  of  this  sort,  is  to 
suppress  useless  litigation,  and  to  prevent  multiplicity  of  suits. 


CHAPTER  XVII. 

Chapter  XVII.  treats  of  injunctions  to  yield  up,  quiet,  or  continue 
possession  of  lands. 

The  injunction  to  yield  up,  quiet,  or  continue  possession  of  land,  is 
a  judicial  writ ;  and  subsequent  to  a  decree  in  the  nature  of  a  writ  of 
execution. 

The  power  of  the  court  to  apply  the  remedy  in  the  case  is  co-exten- 
sive with  its  jurisdiction  over  the  subject-matter.  Thus,  when  a  fore- 
closure of  the  equity  of  redemption  and  sale  of  mortgaged  premises  is 
decreed,  and  the  mortgagor  or  defendant,  or  any  person  who  has  come 
into  possession  under  him,  pending  the  suit,  refuses  to  deliver  up  the 
possession,  on  demand,  to  the  purchaser  under  the  decree,  the  court, 
on  motion  for  that  purpose,  will  order  the  possession  to  be  delivered  to 
the  purchaser,  and  not  drive  him  to  an  action  of  ejectment  at  law ; 
thotigh  the  delivery  of  possession  is  not  made  a  part  of  the  decree.  In 
case  of  disobedience  to  such  order,  an  injunction  issues  of  course,  on 
affidavit  of  service  of  the  order,  &c.,  to  enjoin  the  defendant  to  deliver 
possession.  And  on  proof  of  service  of  the  injunction,  and  a  refusal 
of  the  party  to  comply,  a  writ  of  assistance  is  issued,  of  course,  to  the 
sheriflF.  Where  the  delivery  of  possession  is  made  a  part  of  the 
decree  of  foreclosure  and  sale,  a  writ  of  execution  of  the  decree  is  the 
proper  remedy,  in  case  of  disobedience. 

The  first  process  after  a  decree  for  possession,  is  service  of  a  writ  of 
execution  of  the  decree  for  the  defendant  to  deliver  possession,  accom- 
panied with  a  demand  of  possession.  ^ 

In  England,  under  the  old -practice  of  the  court,  this  writ  could  not 
be  obtained,  without  previously  suing  out  and  serving  a  writ  of  injunc- 
tion to  deliver  possession,  which  could  only  be  procured  upon  the 
issuing  of  an  attachment,  or  other  process  of  contempt  agiiinst  the 
parties  for  not  obeying  the  writ  of  execution,  which  attachment  or 
process,  however,  was  not  required  to  be  executed.  Stribhy  v.  Hawkie^ 
8  Atk.  275. 

But  the  commissioners  for  inquiring  into  the  practice  of  the  court 
were  of  opinion  that  the  writ  of  injunction  might  be  omitted.     Chan. 
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Rep.  84,  61,  prop.  156.  And,  accordingly,  by  the  1  Will.  IV.  c.  86, 
sec.  15,  rule  19,  it  is  provided,  "That  where  any  party  obstinately 
retains  possession  of  lands,  or  other  real  property,  after  a  writ  of  exe- 
cution of  a  decree,  or  an  order  for  delivery  of  possession  has  been  duly 
served,  and  demand  of  possession  made,  and  upon  an  affidavit  of  such 
service  of  the  writ  of  execution,  and  of  such  demand  made  there- 
under, and  a  refusal  to  comply  therewith  on  the  part  of  the  person 
against  whom  the  writ  issued,  the  party  issuing  it  shall  be  at  liberty 
upon  an  affidavit  of  service  of  the  writ  of  execution  and  demand  of 
possession  and  refusal  to  obtain  the  usual  order  of  course  for  the  writ 
of  assistance  to  issue,  and  that  the  intermediate  writs  of  attachment 
and  injunction,  further  commanding  the  party  to  deliver  possession  on 
any  other  writ  shall  be  unnecessary." 

The  orders  of  August,  1841,  have  now  rendered  service  of  a  writ  of 
execution  no  longer  necessary  ais  a  foundation  for  the  writ  of  assist- 
ance, so  that  hereafter,  by  the  combined  operation  of  the  statute  and 
the  orders,  a  writ  of  assistance  may  be  obtained  upon  service  of  the 
decree,  without  either  an  injunction  or  a  writ  of  execution  having 
previously  issued.  The  13th  of  these  orders  is  in  the  following  terms, 
"  That  upon  due  service  of  a  decree  or  order  for  delivery  of  possession, 
and  upon  proof  made  of  demand  or  refusal  to  obey  such  order,  the 
party  prosecuting  the  same  shall  be  entitled  to  an  order  for  a  writ  of 
assistance." 

It  may  be  observed  that  a  party  is  entitled  to  a  writ  of  assistance, 
notwithstanding  the  decree  is  drawn  up  in  the  form  prescribed  by  the 
12th  order  of  August,  1841,  giving  notice  of  a  different  kind  of  pro- 
cess.   Bower  v.  Oooper^  2  Hare,  412. 

Mr.  Barbour  states  the  American  practice  as  follows:  "A  writ  of 
assistance  is,  in  ordinary  circumstances,  the  first  and  only  process  for 
giving  possession  of  land  under  a  decree  of  this  court.  Valentine  y. 
Teller,  Hopk.  422. 

"  An  injunction  is  not  necessary  before  a  writ  of  assistance.    lb. 

"  Where  the  decree  directs  deeds  or  other  instruments  to  be  executed 
by  a  party  to  the  suit,  the  ordinary  process  of  contempt  must  be 
employed  to  enforce  their  execution.  Ormsby  v.  Nicholson,  Yem.  & 
Scriv.  115.  But  in  some  instances  a  master  of  the  court  is  authorized  to 
execute  conveyances,  which,  previous  to  the  passing  of  an  act  autho- 
rizing it,  were  required  to  be  executed  by  the  parties ;  as  in  mortgage 
and  partition  cases  on  sales  by  a  master. 

'^  If,  after  a  foreclosure  and  sale  of  mortgaged  premises,  the  mort- 
gagor refuses  to  deliver  up  the  possession,  on  demand,  to  the  purchaser 
under  the  decree,  the  court,  on  motion  for  that  purpose,  will  order  the 
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possession  to  be  delivered  to  the  purchaser,  though  the  delivery  of 
possession  is  not  made  part  of  the  decree.  And,  in  case  of  disobedience, 
an  injunction  issues ;  and  if  the  party  refuses  to  comply  with  it,  a  writ 
of  assistance  issues  to  the  sheriff  of  course.  Kershaw  v.  Thompson^  4 
John.  Ch.  Bep.  609 ;  1  Newl.  677-^. 

"  But  before  a  party  can  be  proceeded  against  as  for  a  contempt  for 
not  performing  a  decree,  a  writ  of  execution  commanding  him  to  obey 
the  decree,  must  be  issued  and  served  upon  him.  If  the  party  neglects 
to  perform  the  decree,  the  court,  upon  affidavit  of  service  of  the  writ 
of  execution  and  of  the  party's  disobedience,  will  make  an  order  that 
he  be  proceeded  against  by  the  ordinary  process  of  contempt."  Blake's 
Pr.  168 ;  see  Barb.  Ch.  Pr.  vol.  1,  p.  441. 
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CHAPTER  I. 

or  INJUNCTIONS  IN  GENSBAL. 

Definition,  9;  writ  remedial,  10;  ordinaiy  objects  of  writ  remedial,  10,  10 — 1,  11,  11—1; 
judicial  writ,  12,  13  j  definition  of  judicial  writ,  13,  13—1. 

CHAPTER  IL 

OF  INJUNCTIONS  TO  STAT  PROCEEDINGS  AT  LAW— IN  WHAT  CASES 

GRANTED. 

Ground  of  jurisdiction  of  equity  in,  14,  14 — 1 ;  distinction  between  injunction  and  prohibi- 
tion, 14 — 2,  15 ;  treatment  of  subject,  15 — 1 ;  equitable  jurisdiction  in  cases  of  accident^ 
15—1,  16,  16—1,  16—2,  17 ;  equitable  interpodtion  in  cases  of  mistake,  18,  18—1,  19, 
19—1,  19—2,  19—3,  20,  20—1,  20—2,  20—3,  20—4,  20—5,  20—6,  21,  21—1,  23,  23—1, 
23—2,  23—3 ;  interference  of  equity  in  cases  of  fraud,  23—3,  26,  26,  27,  27—1,  28,  29, 
30,  32,  32—1,  32—2,  32—3,  32—4,  32—5,  32—6,  33,  33—1,  34,  34—1 ;  jurisdiction  of 
equity  in  determining  illegality  of  instrument,  35,  35 — 1 ;  Illegal  instruments  when  re- 
lieved against,  36,  37,  37—1,  37—2,  37—3,  38,  38—1,  38—2 ;  bow  for  equity  will  aid  a 
parUcqts  criminia,  38 — 3,  38^4,39,  40;  doctrine  of  relief  from  penalties^  41,  41 — 1; 
equitable  interposition  to  restrain  proceedings  at  law  for  the  recoyery  of  penalties^  41 — 2, 
43 ;  relief  of  equity  in  cases  of  forfeiture^  43,  44^  44 — 1,  44 — 2,  44 — 3,  44—4,  44 — 6, 
45 — 1,  45 — 2 ;  relief  against  penalty  in  cases  of  breach  of  oovenant^  46—4,  47,  47 — 1, 
47 — 2,  48;  ground  of  interference  of  equity  to  enforce  specific  performance,  49;  dUTer^nt 
kinds  of  injunctions  in  the  nature  of  spedfio  performance,  49,  49 — 1 ;  grounds  of 
right  of  tenant  to  specific  performance  of  agreement^  49 — 2,  49 — 3,  50,  50 — 1 ;  jurisdio- 
tion  of  equity  in  cases  of  account,  50 — 1,  61,  51 — 1,  52;  partnership  accoimts,  63,  53 — 1, 
53 — 2,  53 — ^3,  53 — 1,  53 — 5,  63 — 6 ;  equitable  interposition  in  cases  of  administration  of 
assets,  54^  54 — 1,  54 — 2,  54 — ^3,  64 — i,  64 — 5,  64 — 6,  56;  affidavit  of  executor  necessary 
to  the  granting  of  an  injunction,  66—2 ;  irregularity  in  execution  of  process,  how  pun- 
ished, 66 ;  when  plaintiff  required  to  elect,  56,  57,  67 — 1 ;  at  what  stage  of  proceedings 
plaintiff  put  to  his  election,  58,  58 — 1;  right  of  mortgagee  to  proceed  at  law  and  in 
equity  at  the  same  time,  59,  59 — 1,  60,  60 — 1,  61 ;  right  of  creditor  to  compel  the  ex- 
hausting of  a  particular  fund,  61,  62,  62 — 1 ;  when  sureties  dischaiged  from  their  liabilities, 
62—1,  64,  65,  66 — 1,  65—2,  65—3;  as  to  discharge  of  parties  to  bills  of  exchange,  66— 4; 
liability  of  acceptor  of  accommodation  bill,  66,  66—1,  66 — 2,  66—3,  66^-4;  injunction 
cannot  be  granted  to  restrain  proceedings  in  a  orimindl  mattery  66—6,  66—6,  67 ;  no  ju- 
risdiction in  equity  by  injunction  to  stay  the  process  of  court  of  law  upon  an  award  which 
has  been  made  a  rule  of  court,  67,  68,  68 — 1,  68 — 2 ;  cases  enumerated  in  which  ii^'uno- 
tions  to  stay  proceedings  at  law  are  granted,  68 — 2,  69. 
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CHAPTER  lU. 

IN  WHAT  MANNER  INJUNCTIONS  TO  STAY  PROCEEDINGS  AT  LAW  ARE 

OBTAINED. 

Cannot  be  granted  or  rerived  upon  petition,  70;  exceptions  to  rule  that  injunction  to  stay 
proceedings  at  law  will  not  be  granted  until  bill  filed,  11, 11—1, 11—3, 11—3, 12, 12—1  j 
injunction  must  be  speciflcallj  prayed  by  bill,  13 ;  subpoena  cannot  issue  until  bill  filed, 
li,  14 — 1 ;  exceptions  to  general  rule  as  to  issuing  of  subpoena,  14 — 1,  14 — 2  ;  subpoena 
when  served,  14 — 3;  manner  of  serving  subpoena,  15,  15 — 1;  subpoena,  where  to  be 
served,  15 — 2 ;  subpoena,  in  what  cases  granted,  16,  16—1 ;  substituted  service  of  sub- 
poena, 16—1,  11 ;  service  of  subpoena  on  defendant's  attorney  at  law,  18,  18 — 1, 18 — 2 ; 
subpoena  in  court  of  chancery,  18 — 3;  subpoena  in  court  of  exchequer,  18 — 3,  80;  appli- 
cation for  substituted  service  of  subpoena,  18 — ^3,  80,  80 — 1,  81,  81 — 1;  eflTect  of  appear- 
ance in  curing  irregularity,  82,  82 — 1,  82 — 2 ;  injunction  for  want  of  appearance,  82 — 2, 
83 — 1,  84,  84 — 1 ;  injunction  for  want  of  an  answer,  84 — 1,  85,  85 — 1,  85 — 2  ;  practice 
where  defendant's  answer  cannot  be  put  in  within  the  proper  time,  85 — 4;  injunction  upon 
order  for  time,  or  upon  dcdvmuSy  86 ;  reference  of  bill  for  impertinemce,  86,  81 ;  effect  of 
plea  or  demurrer,  88,  88 — 1,  88 — 2;  plea  or  demurrer  to  injunction  bill  may  be  aigued 
out  of  regular  course,  89 ;  practice  where  plea  or  demurrer  is  overruled,  89,  89 — 1,  89 — 2, 
89 — 3,  90,  90 — 1,  90 — 3,  90 — 4,  ^0 — 5 ;  injunction  where  the  time  for  answering  is  not 
out)  or  defendant  has  answered  in  time,  90 — 5,  91 ;  special  injunctions  sometimes  granted 
to  stay  proceedings  at  law  before  answer,  91,  91 — 1. 


CHAPTER  IV. 

OF  THE  EXTENT  AND  EFFECT  OF  THE  COMMON  INJUNCTION,  AND  IN  WHAT 
MANNER  IT  MAY  BE  EXTENDED  TO  STAY  TRIAL. 

Writ  of  injunction,  how  made  out,  93 ;  how  served,  93 — 1;  service  not  neoeasary  where  the 
party  hears  the  order  pronounced,  or  is  informed  that  it  has  been  made,  93 — 2,  94,  94 — 1, 
94 — 2 ;  effect  of  the  common  injunction,  94 — 2 ;  effect  of  the  common  injunction  in  the 
exchequer,  95 ;  effect  of  the  common  injunction  in  chancery,  95 ;  what  acts  amount  to  a 
breach  of  the  common  injunction,  95 ;  effect  of  the  common  injunction,  96 — 1,  96 — 2 ; 
meaning  of  words  "/o*"  defavU  of  pUa^'^  96 — 2;  construction  given  to  words  "to  tniar  v^ 
jndgmentf"  96 — 2;  nature  oT  scire  facias^  98,  98 — 1,  98 — 2,  98 — 3;  effect  of  making  awaiti 
a  rule  of  court,  98—4;  proceedings  against  bail,  or  sheriff,  98 — 5,  100;  a  breach  of  in- 
junction after  execution,  to  call  upon  sheriff  to  pay  over  money,  100 — 2,  102;  iigunction 
must  be  obeyed,  however  erroneously  granted,  102 — 1,  102 — 2;  attachment  for  breach 
of  injunction,  102 — 5 ;  commitment  for  breach,  102 — 6,  103 ;  cases  in  the  exchequer 
where  the  plaintiff  at  law  is  permitted  to  proceed  to  a  certain  extent,  notwithstanding  the 
injunction,  103 — 1, 104;  common  injunctionextendedtostay  trial,  105, 106,106 — 1;  plaintiff 
entitled  to  mjunction  to  stay  trial  with  return  of  commission,  106 — 3, 106—4;  motion  that 

defendant  may  proceed  to  trial  notwithstanding  injunction,  106 — 6, 101,  101 — 1,  101 2  • 

injunction  to  stay  trial  granted,  though  common  injunction  not  obtained,  101 — 3 ;  affida- 
vits necessary  to  extend  common  injunction  to  stay  trial,  101 — 3,  108,  108 — 1,  108 2, 

108 — 3,  109;  sufficiency  of  affidavit,  108 — 3,  109,  109 — 1,  109^2,  110,  111;  commission 
to  examine  witnesses  abroad.  111,  112,  112—1,  112—2,  112—3,  113,  113 — 1,  113—2, 
113—3, 113—4, 113—6,  114,  114—1. 
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CHAPTER  V. 

OF  THE  MOTION  TO  DISSOLVE  INJUNCTIONS  TO  STAT  PROCEEDINGS  AT 
LAW,  AND  WHAT  CAUSE  MAY  BE  SHOWN  AGAINST  IT. 

Waiver  of  irregularity  in  the  order,  105 ;  injanction  cannot  bo  dissolved  before  answer,  115, 
116^1,  116;  ooets  of  attachmeDt  must  be  first  paid,  116—1 ;  how  moved,  116 — 1 ;  if 
several  defendants,  injunction  will  be  dissolved  till  all  have  answered,  116 — 1 ;  exoeption 
to  general  rule,  as  to  all  of  several  defendants  being  required  to  answer,  117,  118,  119; 
whether,  where  bankrupt  is  made  a  party  to  a  bill  against  his  assignees,  an  injunction 
will  be  dissolved  before  his  answer  come  in,  •llO — 1,  120,  120 — 1,  120 — 2,  121 ;  order  to 
stay  trial  cannot  be  discharged  separately,  121 — 1,-  122,  123,  123 — 1,  123 — 2;  time 
within  which  cause  is  to  be  shown,  123 — 3 ;  reason  of  ordernisi^  123 — 3 ;  how  defendant 
may  move  to  dissolve  when  plea  ordered  to  stand  for  answer  with  liberty  to  except,  123 — 4 ; 
cause  against  dissolving,  123—4;  impertinence,  123 — 4^  124,  124 — 1,  124—2,  125, 
125—1,  125—2,  125—3,  125 — 4,  126;  scandal,  127 ;  cause  against  dissolving  that  plain- 
tiff has  taken  exceptions  to  answer,  127 — 1,  127 — 2, 127 — 3 ;  exoeptions  when  to  be  filed, 
J27— 4,  128  ;  practice  as  to  arguing  exceptions  in  chancery,  123 — 1 ;  efiect  of  master's 
report  of  sufficiency  of  answer,  129 ;  injunction  not  supported  by  exceptions  to  master's 
report,  129,  129—1,  129—2,  129—3,  130;  practice  as  to  exceptions  in  the  exchequer, 
130 — 1 ;  showing  exceptions  generally,  130 — 2 ;  opening  a  material  exception,  130 — 2  ; 
ameodment  of  bill  after  exceptions  submitted  to,  or  allowed,  131,  133,  133 — 1,  133 — 2, 
134;  showing  cause  on  the  merits  134 — 1,  134 — 2,  134 — ^3,  134—4;  practice  in  court  of 
excJiequer  in  obtaining  |>revu>u9  order^  134—4 ;  affidavits  not  to  be  read  in  contradiction  to 
the  answer,  135,  136,  137,  138,  138 — 1,  138—2,  138 — 3,  138 — 4;  affidavit  of  bankrupt 
may  be  read  against  assignees  in  support  of  injunction,  138 — 5  ;  where  defendant  refers 
by  his  answer  to  answer  of  co-defendant,  it  may  read  against  him  upon  motion  for  injunc' 
tion,  138 — 5. 

CHAPTEE  VI. 

OF  CONTINUING,  DISSOLVING,  AND  REVIVING  INJUNCTIONS  TO  .STAY 
PROCEEDINGS  AT  LAW,  AND  OF  THE  EFFECT  OF  AMENDMENT  AND 
ABATEMENT. 

• 

Where  merits  of  plaintiff's  bill  confessed  by  answer,  140 ;  not  continued  as  of  course  pay- 
ment of  money  into  court,  where  verdict  or  award,  or  money  sworn  due  by  the  answer, 
140—1,  141,  141—2,  141—3,  141—4,  141—5,  141—6,  141—7,  142,  143 ;  plaintiff  in 
equity  required  to  pay  money  into  court,  where  defendant  has  recovered  a  verdict,  and  is 
abroad,  143,  144,  144 — 1,  144 — 2;  tenant  filing  an  injunction  bill  required  to  pay  into 
court  rent  sworn  due,  144 — 2 ;  when  injunction  continued,  cause  to  be  prosecuted  to 
hearing,  145;  when  answer  contains  defence  to  bill,  injunction  dissolved,  146;  dissolved 
upon  filing  cross-bill,  146 — 1,  146 — 2  ;  injunction  continued,  though  answer  state  full 
defence,  146 — 2  ;  reviving  injunction  on  motion,  146 — 2,  147,  147 — 1,  147 — 2,  147 — 3  ; 
motion  to  revive,  refused,  147;  how  far  injunction  affected  by  amendment,  148 — 2; 
injunction  gone  upon  amendment,  148 — 3,  148 — 4,  148 — 5,  148 — 6,  148 — 7,  148 — 8 ; 
uijunction  bill  sworn  to,  not  to  be  amended  without  leave,  149 ;  motion  for  leave  to 
amend  without  prejudice,  149,  149 — 1,  149 — 2;  costs,  150;  motion  to  amend  before 
answer,  150;  motion  to  amend  refused  with  costs,  150 — 1;  injunction  dissolved  upon 
the  merits  revived  upon  plaintiffs  'amending,  151,  152 ;  fresh  injunction  awarded  on 
motion  where  new  fiicts  are  stated  in  supplemental  bill,  153 ;  special  motion  and  affidavit, 
153,  155;  necessary  that  the  defendant  should  be  in  default,  165 — 1,  155 — 2,  155 — 8, 
155_4  •  defendant  may  move  upon  affidavit  to  dissolve  injunction  granted  upon  amend- 
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ments,  166, 167 ;  whether  where  no  iiy'unetion  obtained  npon  the  original  bill,  injonction 
may  be  obtained  of  course,  upon  amendments,  157 — 1,  158,  158 — 1,  158 — 2,  158—3, 
159 ;  effect  of  bankruptcy  of  plaintiffs,  159 — 1, 159 — 2 ;  no  abatement  in  the  exchequer, 
and  earlier  cases  in  chanoeiy,  159 — 3,  159—4,  159 — 6 ;  bankruptcy  an  abatement  or 
tantamount  to  an  abatement  in  chancery,  159—5,  160,  160—1,  161,  162,  162 — 1 ; 
when  injunction  iUlfl  of  itself  162 — 1 ;  injunctions  noticed  by  the  courts  of  law,  163, 164^ 
166—1,  166—2,  166—3,  166-4,  166—5,  166—6,  166—7,  166—8,  166—9,  166—10, 
166—11,  166—12. 

CHAPTER  Vn. 

OP   INJUNCTIONS   TO   STAY   PROCEEDINGS   IN   THE  SPIRITUAL   COURTS, 

COURTS  OP  ADMIRALTY,  Ac. 

Injunctions  to  restrain  parties  suing  in,  differ  from  prohibitions,  171,  171 — 1 ;  ordinary  In- 
stance of  this  species  of  interposition,  171 — 1,  171 — ^2;  interposition  founded  upon  juris- 
diction in  cases  of  trust,  171—2,  173,  173—1,  173—2,  173—4,  173—5,  173—6;  incases 
of  mutual  accounts,  173 — 7  ,*  injunctions  to  stay  proceedings  in  exchequer,  174;  comity 
between  court  of  chancery  and  court  of  exchequer,  174, 175 ;  injunctions  to  stay  proceed- 
ings in  admiralty  courts  reftised,  176 ;  injunction  to  stay  suit  in  foreign  courts,  176,  177 ; 
common  injunction  does  not  extend  to  stay  proceedings  in  spiritual  or  admiralty  courts^ 
177—1,  178. 

CHAPTER  Vin. 

OP  INJUNCTIONS  TO  STAY  WASTE.— WHAT  ACTS  ARE  DEEMED  WASTE. 

Decision  of  subject,  179,  179—1,  179—2,  179—3;  kinds  of  waste,  179—3;  waste  by  the 
feudal  and  common  law,  179 — 3,  180;  waste  in  trees,  181,  181 — 1,  181 — 2;  anything 
tending  to  destruction  of  thing  demised  is  waste,  182 ;  cutting  of  trees  justifiable  as  esto- 
vers, 182 — 1,  183,  183 — 1,  183 — 2 ;  waste  to  cut  more  trees  than  is  necessary'for  repairs, 
183 — 2 ;  trees  cut  by  tenant  for  one  purpose  cannot  be  used  for  another,  184,  184 — 1 ; 
waste  in  gardens,  parks,  ponds,  Ac.,  185;  waste  in  the  alteration  of  the  property  demised 
186 — 1,  186,  186 — 1;  in  what  waste  in  houses  consists,  186 — 1;  waste  arising  from  the 
act  of  Gk>d,  187,  187 — 1;  tenant  liable  at  common  Uw,  if  house  burnt  by  negligence^ 
187 — 1 ;  lessee  bound  to  rebuild  house  destroyed  by  fire,  188,  188 — 1,  188 — 2 ;  rule  that 
what  has  been  once  afiOxed  to  fireehold  cannot  be  severed,  188 — 3,  189 ;  right  to  fixtures 
arises  between  three  classes  of  persons,  189 — 1,  190 ;  utensils  set  up  in  relation  to  trade, 
191;  buildings  for  the  purpose  of  farming,  191 ;  rule  as  to  gardeners  and  nurserymen, 
192,  192 — 1;  articles  of  ornament,  192—1 ;  waste  iu  mines,  192—2, 192—3,  192 — 4,  193, 
193—1,  193—2,  193—3,  193 — 4,  193—5,  193—6;  tenant  may  dig  for  estovers,  194; 
crown,  with  a  bare  reservation,  cannot  grant  license  to  dig.  194;  court  of  equity  unwil- 
ling to  interfere  to  restrain  the  working  of  mines,  194 ;  grant  of  mines  not  to  be  presumed 
from  the  party  not  having  worked,  195,  195—1. 

CHAPTEB  IX. 

IN  WHAT  CASES^  AND  POR  AND  AGAINST  WHAT  PERSONS,  A  COURT  OP 
EQUITY  WILL  INTERPOSE  TO  RESTRAIN  THE  COMMISSION  OP  WASTE. 

Proceedings  at  common  law  in  waste,  originally  by  pr6hibition  out  of  chancery,  197 ;  statute 
of  Gloucester,  197—1 ;  writ  of  tttrej^ement^  remedy  at  common  law,  198 — 3 ;  writ  of  es- 
trepement^  pendsnto  placUo,  198-v5;  bill  in  equi^  to  stay  waste,  198—6;  injunction 
gnmted  to  stay  penninive  waste^  198 — 6;  Injunction  to  rettnin  waste  by  tanant  ibr  life 
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<v  ibr  yean,  199,  199 — 1, 199 — 2 ;  estate  for  life  impeachable  for  waste  unlesi  contrary 
provided  by  positiTe  limitatioii,  199^-3,  199-^  199^5,  199—6,  200,  200—1,  200—2 ; 
tenant  for  life  or  years  has  no  property  in  .timber,  altliough  demised  to  him,  only  an  inter- 
est in  the  (ruit  and  shade,  200 — 2;  where  mesne  remainder  for  life,  200 — 6,  201 ;  injunc- 
tion may  be  granted  on  application  of  mesne  remainderman,  201 — 1 ;  tenant  for  life  hav- 
ing  sold  the  timber  cannot  restrain  vendee,  203 ;  jointress  and  tenant  by  curtesy,  203, 
203 — 1 ;  mortgagee  in  possession  restrained  from  cutting  down  timber,  203 — 1, 204, 204 — 1, 
mortgagor  in  possession  restrained,  206 ;  mortgagor  in  possession  may  cut  underwood, 
205-r,  205 — 2 ;  powers  and  duties  of  trustees  to  preserve  contingent  remainders,  206—1, 
206—2,  206—3,  206—4,  206—5,  206—6,  206—7,  206—8,  206—9,  206—10;  persons  in 
the  same  situation  /is  trustees  to  preserve,  Ac,  207,  207 — 1,  208,  208 — 1;  purchaser  in 
possession  before  payment  of  purchase-money,  restrained  from  cutting  timber,  208 — 1 ; 
injunction  in  case  of  executory  devise,  209,  209 — 1,  209 — 2,  209 — 3 ;  inlant  en  venire  $a 
mere^  210;  coparceners,  joint  tenants,  and  tenants  in  common,  210 — 1,  210 — 2,  211, 
211—1,  211—2,  211—3,  212,  212—1,  212—2;  tenant  in  tail,  how  considered,  212—3, 
212 — 1,  213,  213 — 1,  213 — 2,  213 — 3;  tenant  under  lease  renewable  forever,  213—4, 
213 — 5;  tenant  for  life  without  impeachment  of  waste,  214,  214 — 1,  216,  216—1;  equi- 
table waste,  215 — 1,  21G,  217,  217 — 1 ;  tenant  restrained  from  cutting  timber  of  too  young 
a  growth,  217 — 2;  trees  planted  for  ornament,  218,  220,  221;  tenant  in  tail  after  possi- 
bility of  issue  extinct,  222,  222 — 1 ;  tenant  after  possibility  of  a  remainder,  222 — 2,  223 ; 
tenant  after  possibility,  restrained  from  committing  equitable  waste,  224,  224 — 1 ;  tenant 
in  tail  restrained  from  alienation,  by  special  act  of  parliament^  or  by  the  reversion  being 
in  the  crown,  244 — 1 ;  waste  by  collusion,  226,  226;  cases  in  which  trustees  for  the  pur- 
chase of  land  of  which  they  were  to  be  themselves  tenants  for  life  «af»  waste,  purchased 
an  estate  with  a  disproportionate  quantity  of  timber  upon  it,  227,  227 — 1,  227 — 2,  228, 
228 — 1 ;  trespass,  229,  230 ;  injunction  to  restrain  trespasser  refused  in  early  cases,  230 — 1,  * 
231,  231 — 1 ;  injunction  against  trespasser  when  granted,  231 — 1,  231 — 2,  232,  232 — 1, 
232 — 2,  232 — 3,  232—4,  233 ;  injunction  to  stay  trespass,  not  granted  where  plaintiff's 
title  IS  denied  by  the  answer,  233,  234 ;  tenant  at  will,  and  tenant  by  sufferance,  235, 
235—1 ;  injunction  to  restrain  breaches  of  covenant,  236,  237,  237 — 1 ;  as  to  cultivation 
in  husbandlike  manner  confonnable  to  custom  of  country,  237 — 1,  238,  238 — 1,  238 — 2, 
238 — 3,  239,  239 — 1 ;  distinction  between  express  and  implied  covenants,  239 — 2 ;  cove- 
nant  to  leave  premises  in  repair  does  not  preclude  an  injunction,  239 — 2 ;  license  to  carry 
on  one  trade,  does  not  extend  to  all  trades,  239 — 2;  waste  by  ecclesiastical  persons^ 
239 — 2,  240,  246—1 ;  what  acts  amount  to  waste  in  ecclesiastical  persons,  240 — 1,  241 ; 
ecclesiastical  persons  not  bound  specifically  to  apply  timber  cut  for  repairs,  241,  242 ;  in 
what  cases  a  court  of  equity  will  interfere  against  ecclesiastical  persons,  242,  243. 

CHAPTER  X. 

OP  DECEBKS  FOR  ACCOUNT  AND  SATISFACTION  OF  WASTE.— THE  APPLI- 
CATION OF  TIMBER  ACCIDENTALLY  SEVERED,  OR  DIRECTED  BY  THE 
COURT  TO  BE  FELLED. 

Equity  gives  account  and  satisfaction  for  waste  upon  principle  of  preventing  multiplicity  of 
suits,  244 — 1,  244 — 2,  246 ;  account  granted  of  the  profits  of  mines,  although  no  injunc- 
tion prayed,  245 ;  whether  bill  will  lie  for  account  of  timber  cut,  and  not  as  consequential 
to  injunction,  245—1,  246,  246—1,  247,  248,  248—1 ;  doctrine  as  to  account  against 
assets,  249,  249 — 1,  249 — 2,  249 — 3  ;  no  account  in  equity  against  assets  for  legal  waste, 
250,  250 — 1 ;  account  against  assets  in  respect  of  equitable  waste,  250 — 1,  251 ;  doctrine 
as  to  timber  severed  from  inheritance,  262,  263,  264 ;  when  timber  directed  by  court  to 
be  felled,  266,  266,  256 — 1,  267 ;  distinction  between  the  estates  of  in&nts  and  lunatics, 
267,  267—1,  268,  268—1,  268—2. 
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CHAPTER  XL 

OF  INJUNCTIONS  TO  STAY  PUKPRESTURKS  AND  NUISANCES. 

Jurisdiction  of  courts  of  equity,  259 ;  derivation  of  word  purpresture,  259 — 1,  259 — 2, 
259 — 3,  259—4,  259 — 5 ;  remedj  for  purpresture,  259 — 6,  260 ;  of  injunctions  to  etaj 
purprestures,  260,  260 — 1,  261,  261 — 1;  jurisdiction  of  equity  in  cases  of  public  nuisance^ 
262,  262 — 1,  262 — 2,  263 ;  bills  to  restrain  nuisances  must  extend  to  such  only  as  are 
nuisances  at  law,  263,  264 ;  determinations  at  law,  264,  264—1,  264—2,  264—3,  264 — i, 
264 — 5,  264 — 6 ;  nuisances  to  the  highway,  264 — 6  ;  nuisances  to  harbors,  265 ;  authority 
of  commissioners  of  sewers  to  inquire  of  nuisances,  265,  266,  266 — 1 ;  whether  an  infor- 
mation necessary  in  cases  of  public  nuisance,  266 — 1,  267  ;  injunctions  to  stay  private 
nuisances,  267,  268,  269,  269 — 1 ;  determinations  at  law  upon  private  nuisances,  270, 
270 — 1,  270 — 2 ;  presumption  after  twenty  years  enjoyment,  270 — ^3,  270^,  271 ;  nui- 
sances upon  which  action  may  be  maii^ned,  271 — 1,  271 — 2 ;  nuisahce  in  erecting  ferry 
or  market)  271 — 3,  271—4,  271 — 5 ;  whether  the  court  will  enjoin  nuisance  without  trial 
272,  273 ;  in  what  cases  the  court  wUl  enjoin  till  trial,  273,  274 ;  when  court  has  inter- 
posed before  trial,  it  will  take  care  that  there  is  no  delay,  275 ;  no  objection  to  granting 
the  injunction  that  an  action  has  been  commenced  at  law,  276. 

OHAPTEB  XIL 

OP  INJUNCTIONS  TO  RESTRAIN  INFRINGEMENT  OF  PATENTS 

Proceedings  against  monopolists,  277,  277—1,  277—2,  277—3 ;  English  statutes,  278 — ^1, 
279,  279—1,  279—2,  279—3,  279—4;  speciacations  not  originally  required,  279—4; 
time  required  for  enrolling  specification,  279 — 5,  280 ;  enrolment^  cannot  be  dispensed 
with,  280 ;  doctrine  of  patents  arranged  under  heads,  280 — 1,  281,  282,  283,  283—1 ; 
bargains  between  the  inventors  and  the  public^  284,  284 — 1 ;  term  manu&cture,  only 
term  used  in  statute,  284—2,  284—3,  284 — 4 ;  dassification  of  things  made,  284—6, 
284—7,  284—8 ;  as  to  the  words  method  and  principle,  284 — 8,  285,  286,  286 — 1,  286—2 ; 
construction  of  word  manufiicture,  286 — 3;  method  synonymous  with  process,  287, 
287—1,  287—2,  287—3 ;  must  be  a  new  manufiicture,  288,  288—1,  288—2,  288—3, 
288 — i ;  manufacture  will  be*considered  new,  though  known  before,  if  not  used,  288—4 ; 
new  although  known  abroad,  289,  289 — 1 ;  infringement  of  patents  may  be  for  a  com- 
pound article,  290,  290—1,  290—2,  290—3,  290 — 4;  for  addition  to  an  invention  already 
known,  290—4,  290—5,  290—6,  291,  291—1 ;  patent  must  not  be  too  extensive,  291—2, 
291 — 3,  291^4;  description  required  to  be  enrolled  in  specification,  292;  language  of 
the  patent  explained  by  the  spedfioation,  292 — 1,  292 — 2,  292 — 3,  293 ;  term  may  be 
used  in  a  different  sense  from  its  ordinaiy  one,  if  agreeable  to  the  usage  of  trade,  293 — 1, 
fipeciflcation  sufBdently  dear  if  intelligible  to  persons  conversant  with  the  subject,  293 — 2 ; 
X2oncealment  will  vitiate  specification,  294,  294 — 1,  294 — 2,  294 — 3 ;  artides  unnecessa- 
rily introduced  will  vitiate  patent,  294—4,  294 — 5, 295,  295—1 ;  specification  must  point  out 
the  most  beneficial  mode  of  making  the  manufacture,  295 — 2,  295—3,  296,  296 — 1  296 — 2, 
296 — 3,  297  ;  what  is  necessary  in  a  specification  for  an  improved  manufacture,  297 — 1, 
297—2,  297—3,  297—4,  297—5,  298,  298—1,  299,  300,  300—1,  300—2,  302,  303; 
model  not  necessaiy,  303,  304 ;  practice  of  courts  of  equity  in  granting  injunctions  in  cases 
of  patents,  304 — I ;  ii^unctions  granted  in  the  first  instance  where  there  has  been  pos- 
session under  the  patent,  304 — 2,  304 — 3,  306 ;  where  patent  modem,  a  trial  is  first 
directed— 306— 1,  306—2,  306—3,  30e— 4,  306—5 ;  in  what  cases  a  trial  at  law  is  di- 
rected and  an  account  to  be  kept  in  the  meantime,  306 — 6,  307,  307 — 1,  307 — 2,  307—3. 
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CHAPTER  Xm. 

OF  INJUNCTIONS  TO  EESTRAIN  THE  INFRINGEMENT  OF  COPYEIGHT. 

Jurisdiction  of  oourts  of  equity  for  the  porpoae  of  making  effectual  the  legal  iight»  308, 
308—1 ;  Btatutea,  309,  309—1,  310,  310—1,  310—2,  310—3,  310—4,  310—6,  310—6, 
•  310—7,    310—8,   310—9,   310—10,   310—11,    310—12,   310—13,   310—14,   310—16, 
310—16,  311,  311—1,  311—2,  311—3,  311 — 4;  whether  the  inaertion  of  the  name  and 
date  on  the  print,  is  neoeaaary  to  support  an  action  at  law,  or  suit  in  equity,  312,  312 — 1, 
313,  315  ;  sculptures,  models,  fta  315—1 ;  patterns  for  linens,  cottons,  &c  315^1 ;  pre- 
rogative copyright,  316,  316—2,  316—3,  316—4,  316—5,  317,  317—1,  317—2,  317—3, 
317—4,  317—5,  317—6,  317—7,  317—8,  317—9,  317—10,  318,  318—1,  318—2,  318—3, 
318—4,  318—5,  818—6;  almanacs,  317—5,  317—6,  317—7,  317—8,  317— «,  317—10; 
trials  before  the  house  of  lords,  317—10,  318,  318—1,  318—2,  318—3,  318—4,  318—6, 
318 — 6;   translation  of  the  bible,  317 — 3,  317 — 4;   sessions  paper,  318 — 6;  entry  at 
stationer's  hall  necessary,  319,  320 ;  acting,  not  a  publication,  320 — 1,  320 — 2 ;  injunc- 
tions to  restrain  acting,  320 — 3 ;  assignment  must  be  in  writing,  320—4,  320 — 5 ;  musi- 
cal composition,  320 — 5,  320 — 1 ;  unpublished  manuscripts,  321 — 1,  322,  322 — 1,  matters 
before  the  privy  council,  323 ;  injunction  to  restrain  publication  of  private  letters  forming 
a  literary  composition,  323,  323—1,  324,  324r— 1,  324—2,  324—3,  324 — 4 ;  not  to  restrain 
all  letters,  324--4 ;  not  where  the  publication  necessaiy  to  dear  the  party's  character, 
324>— 4 ;  injunction  where  publication  would  be  a  breach  of  trust,  326 ;  whether  publica- 
tion of  correspondence  between  friends  and  relations  would  be  restrained,  326 ;  copyright 
may  exist  in  translation,  326 ;  no  copyright  in  spedflcation  of  patent,  326 — 1 ;  additions, 
326—2,  327  ;  abridgment,  327—1, 327—2,  327—3,  327—4,  327 — 5,  327—6,  328,  328—1, 
328 — 2,  328 — 3,  328—4,  328 — 5,  328 — 6 ;  copyright  in  particular  work,  though  not  in 
general  subject,  328—7  ;  no  copyright  in  libel,  329,  329 — 1, 329 — 2,  329 — 3 ;  publication 
of  a  work  as  the  production  of  another  or  as  a  continuation  of  another's  work,  330,  330 — 1, 
330 — 2 ;  jurisdiction  of  courts  of  equity  over  literaiy  property,  330 — ^2,  330 — 3,  330—4^ 
331,  331 — 1,  331 — 2 ;  injunctions  formerly  not  granted  except  upon  a  dear  legal  right, 
330 — 3,  330 — 4;  observations  of  the  judges  in  MiUer  v.  Ihylor,  as  to  the  practice  of 
courts  of  equi^,  331 — 3 ;  present  doctrine  as  to  the  interference  of  a  court  of  equity  when 
there  has  been  a  possession  under  color  of  title,  332,  332 — 1 ;  injunction  not  granted, 
where  the  title  depends  on  the  effect  of  an  agreement,  or  where  plaintiff  has  suffered  per- 
sons to  publish,  332 — 1,  334,  334 — 1 ;  upon  a  bUl  by  an  assignee  of  copyright,  affidavit 
required  that  assignment  has  been  in  writing,  334 — 2 ;  affidavit  of  plaintiff's  agents,  ad- 
mitted, on  notice,  where  defendant  refused  to  swear  to  the  contrary,  334 — 2 ;  reference 
to  master,  335 ;  no  decree  where  publication  of  an  improper  nature  336—1 ;  soil  rarely 
brought  to  a  hearing,  336. 

CHAPTEE  XIV. 

OF  SPECIAL  INJUNCTIONS  AND  INTBRLOCUTOBT  ORDERS  IN  THE  NATURE 

OF  INJUNOTION& 

Orders  in  the  nature  of  injunctions,  337,  337—1,  337—2,  337—3 ;  division  of  subject, 
337 — 3 ;  restraining  sale  of  estate,  337 — 3,  339 ;  restraining  vendor  from  conveying  legal 
estate  in  premises,  340;  purchaser  restrained  from  paying  purdiase-money,  340 — 1,  341; 
restraining  endorsement  or  negotiation  of  bill  of  exchange,  341 — 1,  342 ;  endorsement  of 
certificate  of  registry  of  ship  restrained,  342 — I ;  restraining  transfer  of  stock  or  receipt 
of  bank  annuities,  342—1,  344,  ^46,  345—1,  346—2,  345—3 ;  husband  assigning  wife's 
equitable  property,  345— d,  346 ;  whether  husband  will  be  restrained  from  receiving  rents 
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of  lands  covenanted  to  be  settled  to  the  separate  use  of  the  wife  where  she  has  eloped, 
347,  347—1,  347—2,  347—3,  347 — 4,  347—6,  347—6,  348 ;  husband  restrained  fiom 
selling  wife's  term  after  a  divorce  a  mensa  et  thoro,  348—1,  348—2,  348 — 3 ;  intercQurse 
with  ward  of  court  restrained,  349,  349—1,  349—2 ;  fother  restrained  from  interfering 
with  his  child's  education,  350,  350—1,  360—2,  360—3 ;  sailmg  of  ship  restrained, 
350 — 4  •  restraining  assignees  from  making  a  dividend,  350 — 4 ;  restraining  the  removal 
of  timber  wrongftilly  cut,  351 ;  injunction  to  restrain  presentation  or  induction,  351 — X, 
351 — 2 ;  executor  or  administrator  restrained  from  wastuig  assets,  351 — 2,  352,  363 ; 
injunctions  not  granted  to  restrain  debtors  to  an  estate  paying  to  a  pretended  executor, 
353 — 1 J  preservation  of  property  pcTMfeTifc  Kfe,  353—1,  354r-l ;  in  what  cases  a  receiver 
has  been  granted  of  real  estates,  355,  356—1,  356,  366—1,  366—2,  356—3,  356—4, 
456 — 5,  356 — 6,  366 — 7,  366 — 8,  356 — 9;  court  will  not  interpose  against  the  legal  title, 
except  in  a  case  of  fraud,  366 — 10 ;  other  cases  in  which  a  receiver  has  been  appointed, 
367 ;  receiver  where  mortgagee  is  in  possession,  357,  358 ;  partner  restrained  from  inter- 
meddling with  partnership  effects,  358,  360,  361 ;  partner  restrained  from  dissolving  part- 
nership, 362,  362—1,  362—2,  362—3,  362 — 4,  362—5  ;  injunctions  to  restrain  a  breach 
of  covenant,  362,  362 — 6,  363,  363—1,  364 ;  whether  the  coiirt  will  restrain  the  breach 
of  a  covenant  upon  sale  of  good  will,  not  to  set  up  the  same  trade,  366,  366—1,  366 ; 
iDJunction  refused  where  a  specific  performance  could  not  be  decreed,  366,  366 — 1,  367 ; 
solicitor  restrained  from  acting  for  a  party  in  a  suit,  367,  367 — 1,  367 — 2 ;  enjoyment  of 
a  specific  chattel  protected  by  injunction,  367 — 2;  ii\junctions  to  restrain  a  person  frt>m 
publishing  a  work,  or  carrying  on  a  trade  under  another's  name,  368,  369,  370 ;  persons 
digging  canal,  restrained  from  proceeding  where  their  funds  are  insufficient,  371,  371 — 1, 
371—2,  371—3,  371—4;  no  injunction  to  restrain  libel,  372—1,  272—2,  372—3,  372—3, 
372—4^  372—6,  372—6,  372—7,  372—8,  373—1,  373—2;  orders  to  stay  proceedings 
pending  an  appeal,  374,  376,  375—1,  376—2,  376—3,  375 — 4. 

CHAPTER  XV. 

PEACTICB  OF  COURTS  OF  EQUITY  IN  GRANTINa,  CONTINUINa,  AND  DIS- 
SOLVING SPECIAL  INJUNCTIONS 

Special  injunction  obtained  upon  motion,  367  ;  where  granted  against  a  person  not  a  party, 
377 — 1,  377 — 2,  378;  injunctions  granted  though  not  specifically  prayed,  378,  378 — 1, 
379 ;  service  of  subpoena  necessary,  379 ;  after  appearance,  notice  necessary,  379 — 1 ; 
injunction  granted  on  ex  parte  application  after  appearance,  379 — 1,  380;  affidavits  as  to 
title,  380,  380 — 1 ;  affidavits  as  to  facts,  380 — 1 ;  practice  as  to  service  of  subpoena,  382 ; 
form  of  order  for  injunction,  382 — 1 ;  how  dissolved,  382 — 1 ;  as  to  reading  affidavits  in 
contradiction  to  the  answer,  383 ;  as  to  reading  affidavits  in  support  of  title,  383 ;  affida- 
vits to  acts  of  waste,  or  in  cases  of  partnership,  384 ;  affidavits  may  be  read  where 
defendant  having  obtained  time  to  file  affidavits,  puts  in  an  answer  instead,  386 ;  injunc- 
tion cannot  be  originally  obtained  upon  affidavits  filed  after  answer,  386 — 1,  385 — 2 ; 
affidavits  may  be  read  on  the  part  of  defendant  in  opposition  to  affidavits  in  contradiction 
to  the  answer,  286 — % ;  order  upon  motion  to  dissolve,  386 ;  where  injunction  continued 
to  hearing,  387 ;  no  objection  to  an  injunction  that  there  cannot  be  an  account,  387 — 1 ; 
court  will  not,  upon  motion,  direct  an  act  to  be  done,  387 — 3,  388,  388 — 1,  388 — 2, 
388—3. 

CHAPTER  XVI. 

INJUNCTIONS  TO  RESTRAIN  VEXATIOUS  LITIGATION. 
I^junctiong  to  quit  poeaession  before  the  bearing  in  what  caaes  graDted,  390 ;  granted  either 
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to  plaintiff  or  defendant,  390;  fiJIen  into  disuse  in  England,  391;  common  in  Ireland, 
391 ;  effect  o^  and  how  dissolved,  392 ;  definition  of  interpleader,  392 ;  who  maj  file  a 
bill  of  interpleader,  396—1,  395—2,  395 — ^3,  395 — 4,  395 — 5 ;  principle  of  interpleader 
the  relief  firom  the  vexation  of  several  suits,  395 — 6,  395 — 7,  395 — 8,  396,  396 — 1 ; 
whether,  where  there  are  adverse  claims,  one  of  them  under,  and  the  other  paramount 
to,  a  bill  of  ladmg,  the  captain  ma^  file  a  bill  of  interpleader,  391 ;  tenant  not  permitted 
to  file  a  bill  of  interpleader  against  his  landlord  and  a  stranger,  398 ;  otherwise  where 
the  rent  is  claimed  by  persons  in  privity  of  tenure  and  contract,  399 ;  benefit  of  inter- 
pleader cannot  be  obtained  upon  motion  without  bill,  400 — 1 ;  affidavit  necessary  that 
there  is  no  collusion,  401 ;  whether  injunction  in  interpleader  can  be  obtuned  upon 
affidavit,  401,  402,  402 — 1;  whether  the  plaintiff  can  obtain  an  injunction  without 
bringing  the  subject  of  the  suit  into  court,  402 — 1 ;  plaintiff  not  entitled  to  his  costs, 
unless  he  sets  down  the  cause  for  hearing,  403,  404 ;  decree,  though  one  of  the  defend- 
ants out  of  the  jurisdiction,  404 — 1,  405 ;  plaintiff  entitled  to  costs,  and  has  a  lien  upon 
the  fund,  405 ;  oosts  given  as  between  defendants,  406 ;  if  plaintiff  dies  after  hearing,  no 
revivor  neoessary,  406 — 1 ;  parties  restrained  from  setting  up  terms,  406 — 2 ;  tenant 
restrained  from  setting  up  a  lease  against  an  ejectment  brought  by  his  landlord  where  a 
judgment  had  been  obtained  against  him  and  his  landlord,  by  the  negligence  of  the 
latter,  and  he  had  attorned,  407  ;  the  person  who  had  recovered,  also  restrained,  408 ; 
duration  of  the  term  unimportant,  408 ;  this  relief  not  given  against  a  purchaser  for 
valuable  consideration  without  notice,  409 ;  perpetual  injunction  after  decree  for  perform- 
ance of  trusts,  411 — 1,  411 — 2 ;  perpetual  injunction  upon  the  sentence  of  a  foreign  court 
of  competent  jurisdiction,  412 ;  whether  the  court  will  bind  the  inheritance  upon  one 
verdict  only,  413;  perpetual  injunctions  after  repeated  trials  at  law,  414;  injunction 
agsdnst  bankrupt  vexatiously  disputing  his  commiauon,  415 ;  bills  to  prevent  multiplicity 
of  suits,  415 ;  bill  will  not  lie  where  the  right  is  disputed  between  two  persons  only, 
422 — 2 ;  bills  for  settling  boundaries  and  recovery  of  quit  rents,  422 — 2,  423  ;  where  the 
lands  of  several  are  subject  to  a  rent-charge,  grantee  restrained  firom  suing  alone,  424. 

CHAPTER  XVn. 

OF  INJUNCTIONS  TO  YIELD  UP,  QUIET,  OR  CONTENUB  POSSESSION  OF  LANDS. 

Strict  primary  decree  of  court  of  equity,  426—1,  426 — 2,  425 — 3,  426 — 4 ;  origin  of  writ  of 
assistance,  425 — 1,  425 — 2,  425 — 3,  426 — 4,  426 ;  use  of  judicial  writ  in  aid  of  a  judg- 
ment at  law,  426 ;  proceedings  in  order  to  obtain  the  judicial  writ,  426,  427,  427 — 1. 
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ON  THE 


LAW    OF   OJUl^CTIONS. 


CHAPTEK  I. 


OF  INJUNCniONS  IN  GENERAL. 

An  Injunction  is  a  writ,  issuing  by  tlie  order  and  under  the  iiyunctiona  in 
seal  of  a  court  of  equity,  [1]  and  is  two  kinds :  the  one  is  the  8^"®™^- 

[I]  Mr.  Jeremj  defines  an  injunction  to  be  '^  a  writ  framed  aooording  to  the 
circumstanoes  of  the  case,  commanding  an  act  which  this  court  regards  easen- 
tial  to  justice,  or  restraining  an  act  which  it  esteems  contraiy  to  equity  and 
good  conscience."  (Jeremy's  Eq.  Juris,  ch.  2,  sec.  1,  p.  307.)  Mr.  Stoiy,  (note 
to  Story's  Eq.  Juris.  toL  2,  p.  198)  in  commenting  on  this  definition,  thinks  that 
a  person  scrupulously  critical,  might  object  to  the  apparent  contrast  between 
justice  in  the  first  part  of  the  sentence,  and  equity  and  good  conscience  in  the 
Utter,  though  he  admits  that  the  words  in  the  connection  in  which  they  are 
here  used,  are  identical  in  meaning.  His  definition  of  injunction  is,  "  a  judicial 
process  whereby  a  party  is  required  to  do  a  particular  thing,  or  to  re&ain  ih)m 
doing  a  particular  thing,  according  to  the  exigency  of  the  writ 

This  process  seeks  oftener  to  prevent  than  to  reAreas  an  ii^jury  already  done; 
and  it  is  generally  prerentiye  and  protective,  rather  than  restorative;  although 
it  is  by  no  means  confined  to  the  former. 

The  injunction  is  a  preventiro  remedy ;  if  the  injury  be  already  done,  the 
writ  can  have  no  operation,  for  it  cannot  be  applied  correctiyely,  so  as  to  remove 
it  It  is  not  used  for  the  purpose  of  punishment,  or  to  compel  persons  to  do 
right,  but  simply  to  prevent  them  firom  doing  wrohg.  AUomey-Oenerai  v.  N. 
J.  BaQiroad  and  Transportation  Co.,  2  Green's  Ch.  Rep.  136.  An  injunction 
should  upon  its  face  contain  sufiQcient  to  apprize  the  party  upon  whom  it  is 
served  what  he  is  restrained  firom  doing,  without  the  necessity  of  resorting  to 
the  complainant's  bill  to  ascertain  what  the  injunction  means.  SuXvan  v. 
Judah,  4  Paige,  444.  And  it  must  be  sufficiently  explicit  on  its  &o^  by  de- 
fining the  property  or  matter  enjoined,  so  that  a  party  may  thereby  be  clearly 
advertised  of  what  he  is  not  to  do.    Moat  v.  ffolbein,  2  Edwards,  188.    An 
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^S'''"^  ^    ^^^'^  .B^ediaZ,  amongst  the  most  ordinary  *objects  of  which 
the  following  may  be  enumerated :  To  stay  proceedings  in 

iDJunction  should  be  clear  and  explicit  in  its  terms,  and  should  not  deprive  the 
defendant  of  any  right  which  the  case  made  by  the  bill  does  not  require  he 
should  be  restrained  from  exercising.    Laurie  v.  Laurie^  9  Paige,  234.    An 
injunction  restraining  a  husband  from  annoying,  following,  or  claiming  his  wife 
and  children,  is  not  violated  by  his  writing  a  letter  to  his  wife,  although  he 
reflects  in  such  letter  upon  her  alleged  misconduct    Jh.    Where  the  com- 
plainant's bill  prays  relief  as  well  as  discover}^,  the  injunction-master  must 
direct  the  insertion  of  a  provision  in  an  injunction  allowed  by  him  to  stay  pro- 
ceedings at  law,  authorizing  the  plaintiff  to  proceed  to  trial  and  judgment  not- 
withstanding such  injunction ;  except  where  the  only  relief  asked  for  by  the 
complainant,  is  such  relief  as  will  be  necessary  to  aid  the  complainant  in  hia 
defence  in  the  court  of  law.     MfMidc  v.  Drakt,  6  Paige,  470.     An  icgunction 
is  a  proper  proceeding  to  stay  a  sale  on  land  upon  execution  where  no  title 
could  pass,  but  the  complainant's  title  might  be  clouded.    Norton  v.  Beaver^  6 
Ohio  Cond.  Rep.  111.    The  court  will  not,  except  in  very  peculiar  circum- 
stances, suspend  the  progress  of  a  public  work  by  granting  an  injunction  before 
the  coming  in  of  tlio  answer.     Elmslie  v.  The  Delaware  and  SdiuyUn'U  Canal 
Co.y  4  Wharton's  Rep.  424.     When  the  court  will  restrain  a  railroad  company 
from  locating  and  laying  their  railroad  through  a  street  about  to  be  opened, 
Tintil  the  street  is  first  opened.     Jardin  v.  Railroad  Company,  3  Wharton's  Rep. 
502.    Where  the  right  of  a  party  is  doubtful,  the  court  will  not  grant  an  in- 
junction to  prevent  an  illegal  interference  with  the  same,  until  the  right  is  es- 
tablished at  law.    Hart  v.  Mayor  of  Albany ^  3  Paige,  213.    An  injunction  ought 
not  issue  ex  parte,  to  transfer  possession  from  one  to  another.    Defdyn  v.  Lavis^ 
Hopkins,  135.    Rules  of  the  court  of  equity  as  to  granting  injunctions  in  patent 
cases.    Isaacs  v.  GoopeTj  4  Wash.  C.  C.  259.    A  patent  for  an  improvement  on 
a  horizontal  wlieel  invented  by  tiie  patentee,  without  saying  what  the  original 
invention  was,  or  referring  to  anything  for  information,  makes  the  patent  so 
defective,  that  the  court  will  not  grant  an  injunction  for  an  alleged  invasion  of 
it.    Jb,    Wherever  the  court  of  chancery  has  power  to  make  an  order  in  con- 
sequence of  possessing  jurisdiction  over  the  subject-matter  of  the  suit  or  pro- 
ceeding, and  which  a  person  is  bound  to  obey  in  consequence  of  his  being  actu- 
ally or  constructively  a  party  to  the  suit,  it  may  enforce  obedience  to  such  order 
by  the  process  of  injunction  founded  upon  a  petition  merely,  although  no  bill 
has  been  filed  against  such  person.    Matter  of  Heniup,  2  Paige,  316.    The 
provision  of  the  statute  prollibiting  the  issuing  of  an  injunction  until  the  bill  is 
filed,  relates  only  to  those  cases  where  the  court  obtains  its  jurisdiction  of  the 
cause  m  no  other  way  than  by  a  proceeding  by  bill.    Jb,    An  injunction  should 
not  be  granted  in  order  to  secure  a  claim  to  statute  privileges,  if  the  right  be 
doubtful.     Steamboat  Co,  v.  Livingston,  3  Cowen,  713.    A  creditor  at  large,  or 
before  judgment,  is  not  entitled  to  the  interference  of  this  court,  by  injunction, 
to  prevent  the  debtor  from  disposing  of  his  property  in  fund  of  such  creditor. 
Wiggins  v.  Armstrong,  2  Johns.  Oh.  Rep.  144.    The  complainants  having  long 
been  seized  in  fee,  and  in  undisputed  possession  of  lands,  with  water-course 
running  through  them  on  which  they  have  mills;  an  mjunction  lies,  without  a 
trial  at  law,  to  restrain  the  defendant  fivm  diverting  the  water  fix)m  its  natural 
course  by  an  artificial  channel.     Reidr.  Gijbrd,  Hopkins,  416.    The  court  re- 
fused an  injunction  on  this  statement  of  fSbcts:  complainants  alleged  that  there 
is  a  window  on  the  west  side  of  their  houae  which  has  been  used  as  an  andent 
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courts  of  law,  in  the  spiritual  courts,  the  courts  of  admiralty,  Injunotiona  in 
or  in  some  other  court  of  equity :  to  restrain  the  indorsement  s^^^'*'* 

light  for  more  than  thirty  years,  and  that  there  is  attached  to  the  said  window, 
on  the  outside  thereof^  a  hanging  shutter  which  has  been  used  for  closing  the 
same,  and  that  the  erection  of  the  defendant's  building  according  to  his  proposed 
plan,  will  obstruct  the  light,  and  the  opening  and  closing  of  said  abutter,  and 
will  prevent  the  use  and  enjoyment  thereoC  WUaon  v.  Cohen,  1  Rice's  Eq. 
Rep.  80.  As  to  when  it  is  a  proper  remedy  for  an  infraction  of  chartered 
rights,  see  CampbeU  et  oL  v.  PouUney  et  al  Q  Gill  k  Johns.  94.  If  a  party, 
having  applied  to  a  court  of  equity  for  an  injunction,  be  finistrated,  afterward 
apply  to  another  court  of  concurrent  jurisdiction  upon  the  same  grounds,  with- 
out disclosing  the  first  application,  the  party  aggrieved  may  apply  in  a  sum- 
mary way  for  relief  and  the  court  in  which  the  second  cause  is  depending  will 
at  once  extend  it  to  him.  Wood  v.  Brucey  9  Gill  &  Johns.  215.  But  where 
the  second  application  is  not  on  the  same  identical  grounds  as  the  first,  the  in- 
junction granted  upon  the  former  should  not  be  dissolved  without  answer,  or 
at  all  events  not  without  notice  to  the  complainant  Jb,  And  the  circum- 
stance that  a  long  period  had  elapsed  from  the  time  the  second  bill  was  filed 
before  any  proceeding  was  adopted  by  the  defendant,  is  an  additional  reason 
why  the  answer  should  be  required.  lb.  An  injunction  should  never  be 
granted  to  stay  waste,  when  it  appears  that  the  defendant  to  the  bill  is  in  pos- 
session, claiming  and  holding  adversely ;  even  in  the  case  of  a  trespasser,  the 
court  would  require  the  production  of  unquestioned  evidence  of  title  before 
granting  an  injunction.  NeviU  v.  Gillespie,  2  Howard,  108.  The  principle  is 
well  settled  that  courts  of  equity  never  interfere  in  apprehended  trespass, 
except  in  extreme  cases,  where  the  threatened  injury  would  be  irreparable, 
and  the  title  to  the  land  is  unquestioned.  lb.  An  injunction  will  not  be 
granted  in  England  to  restrain  the  commission  of  mere  trespass;  nor  will  an 
injunction  ibr  that  purpose  bo  g^nted  in  Maryland  pending  proceedings  at  law 
to  try  the  right,  except  in  cases  of  irreparable  mischief)  or  to  prevent  a  multi- 
plicity of  suits,  or  where  particular  circumstances  imperatively  demand  such  a 
conservative  remedy.  Amdung  v,  Ssekump,  9  GiU  &  Johns.  468^  The  mere 
allegation  of  a  complainant  that  irremediable  damage  or  irreparable  mischief 
will  ensue,  is  not  sufficient ;  but  to  entitle  the  party  to  an  injunction,  the  facts 
must  be  stated,  to  show  that  the  apprehension  of  injury  Is  well  founded.    lb.  • 

To  warrant  a  court  of  chancery  in  issuing  an  injunction,  strong  prima  fcune 
evidence  of  the  &cts  on  wluch  the  complainant's  equity  rests,  must  be  pre- 
sented to  the  court  to  induce  its  action.  Union  Bank  of  Maryland  v.  PouUney 
etal.%  Gill  A  Johns.  324.  In  such  a  proceeding,  the  mere  oath  of  a  party  as 
to  the  existence  of  a  <Sbt  of  which  he  holds  in  his  hands  the  written  evidence 
without  producing  it,  should  not  be  regarded  by  the  chanceUor  as  any  proof  of 
such  debt.  Jb.  Where  the  existence  of  a  debt  depends  upon  a  written  in- 
strument, of  which  the  complainant  is  presumed  to  be  in  possession,  it  should 
be  exhibited  with  the  bill,  or  a  satisfactory  reason  assigned  for  its  non-produc- 
tion, lb.  The  depositor  of  a  sum  weekly  in  an  incorporated  savings  institu- 
tion, which  he  was  entitled  to  withdraw  at  pleasure,  agreed  with  and  requested 
the  institution  to  convert  and  vest  his  deposits  permanently  into  stock  of  said 
company.  Upon  the  conversion  he  received  the  increased  dividends,  and  par- 
ticipated in  its  entire  profits.  Tiie  institution  becoming  insolvent,  and  receiv 
ing  in  the  course  of  its  settlements  with  its  debtors  its  own  certificates  of  deposit 
in  payment^  which  would  absorb  all  its  available  funds.    The  depositor,  on  the 
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injunctionB  in  *or  negotiation  of  notes  and  bills  of  exchange,  the  sale  of  land, 
general.  ^^^  sailing  of  a  ship,  the  transfer  of  stock,  or  the  alienation 

ground  that  such  a  conversion  of  his  money  into  stock  was  in  violation  of  the 
charter  of  the  comi)an7,  applied  for  an  injunction ;  held,  that  whether  the 
charter  authorized  it  or  not,  he  was  not  entitled  to  the  restraining  power  of 
the  court  The  Maryland  Savings  InstUuHon  v.  Shroeder^  8  Gill  &  Johns.  93. 
An  application  to  a  court  of  chancery  for  the  exercise  of  its  prohibitory  powers 
or  restrictive  energies,  must  come  recommended  by  the  dictates  of  conscience, 
and  be  sanctioned  by  the  clearest  prindples  of  justice.  lb.  It  is  competent 
for  one  whose  name  has  been  forged  as  a  surety  to  a  bond  executed  for  the 
delivery  of  property,  levied  on  by  execution,  when  returned  "forfeited"  to  go 
into  equity  and  enjoin  the  execution,  upon  an  allegation  that  the  use  of  his 
name  was  unauthorized.  Brooks  v.  Ha/rrison,  2  Alabama  Rep.  259.  An  owner 
of  vacant  land,  which  is  intended  for  house  lots,  is  not  entitled  to  an  injunction 
to  restrain  the  exercise  of  an  offensive  trade  in  the  vicinity  thereof  whereby 
its  value  is  diminished.  Such  owner  has  a  complete  and  adequate  remedy  at 
law  for  the  injury  so  caused.  Dana  v.  Valentinej  6  Met.  Rep.  8.  Though  a 
party  is  entitled,  upon  a  bill  in  eqiiity,  to  an  injunction  to  restrain  the  exercise 
of  an  offensive  trade  so  near  to  his  dwelling-house  as  to  be  a  nuisance  to  him, 
yet  if  it  be  doubtfUl,  on  the  evidence,  whether  he  who  causes  the  nuisance  has 
not  a  prescriptive  right  to  exercise  the  trade  there,  the  court  will  not  issue 
such  injunction,  until  the  party  complaining  has  established  his  right  to  redress, 
in  a  suit  at  law.  And  the  court,  in  such  case,  will  not  suspend  the  proceedings 
on  the  bm,  until  a  trial  of  the  right  at  law,  and  issue  a  temporary  injunction, 
to  restrain  the  defendant  in  the  meantime,  unless  there  is  danger  of  irreparable 
damage  to  the  plaintiff.  lb.  Where  a  party  exerdses  an  offensive  trade  in 
the  same  place  for  more  than  twenty  years,  with  no  molestation  or  interruption 
except  a  suspension  thereof  for  two  years,  before  the  twenty  years  elapse,  he 
does  not  by  such  suspension  lose  his  right,  unless  it  appears  that  he  intended 
to  abandon  and  not  resume  the  exercise  of  such  trade.  lb.  In  Massachusetts 
where  several  plaintifi^  unite  in  a  biU  praying  for  an  injunction,  and  only  part 
of  them  shoV  a  title  to  relief  the  court  is  authorized  by  the  Revised  Statutes, 
(100,  §  22,)  to  allow  an  amendment  of  the  bill  by  striking  out  part  of  the  plain- 
tiffs, even  after  issue  joined,  and  evidence  published.  lb.  (See  Waterman's 
Am,  Oh.  Dig.  vol  2,  p.  420,  €i  seq.) 

The  jurisdiction  of  the  courts  of  equity  in  Pennsylvania,  in  granting  injunc- 
tions, extends  only  to  the  prevention  of  acts  contrary  to  law,  and  not  of  acts 
contrary  to  equity.     Sagner  v.  Heyberger^  1  Watts'  &  Serg.  104. 

In  the  State  of  New  York,  the  writ  of  injunction  as  a  provisional  remedy 
is  abolished;  and  an  injunction  by  order  is  substitut4i  therefor.  The  order 
may  be  made  by  the  court,  in  which  the  action  is  brought,  or  by  a  judge 
thereof  or  by  a  county  judge,  in  the  following  cases :  Where  it  shall  appear 
by  the  complaint  that  the  plaintiff  is  entitled  to*the  relief  demanded,  and  such 
relief  or  any  part  thereof)  consists  in  restraining  the  commission  or  continuance 
of  some  act,  the  commission  or  continuance  of  which,  during  the  litigation, 
would  produce  h^ury  to  the  plaintiff,  or  when,  during  the  litigation,  it  shall 
appear  that  the  defendant  is  doing,  or  threatens,  or  is  about  to  do,  or  procuring 
or  suffering  some  act  to  be  done  in  violation  of  the  plaintiff's  rights,  respecting 
the  subject  of  the  action,  and  tending  to  render  the  judgment  ineffectual,  a  tem- 
porary injunction  may  be  granted,  to  restrain  such  act  And  where  during  the 
pendency  of  an  action,  it  shall  appear  by  affidavit  that  the  defendant  threatens, 
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of  a  specific  chattel ;  to  prevent  the  wasting  of  assets  or  other  injtmctioDs  in 
property  pending  litigation ;  to  restrain  a  trustee  from  assign-  ^^^^' 
ing  the  legal  estate,  from  setting  up  a  term  of  years,  or  as- 
signees from  making  a  dividend ;  to  prevent  the  removing 
out  of  the  jurisdiction,  marrying,  or  having  any  intercourse 
which  the  court  disapproves  of,  with  a  ward ;  to  restrain  the 
commission  of  every  species  of  waste  to  houses,  mines,  timber, 
or  any  other  part  of  the  inheritance ;  to  prevent  the  infringe- 
ment of  patents,  and  the  violation  of  copyright  either  by 
publication  or  theatrical  representation ;  to  suppress  the  con- 
tinuance of  public  or  private  nuisances ;  and  by  the  various 
modes  of  interpleader,  restraint  upon  the  multiplicity  of  suits, 
or  quieting  possession  before  the  hearing,  to  stop  the  progress 
of  vexatious  litigation.  [1]   These,  however,  are  far  from  being 

or  is  about  to  remove  or  dispose  of  his  property,  with  intent  to  delraud  his 
creditors,  a  temporary  injunction  may  bo  granted  to  restrain  such  removal  or 
disposition.  N.  Y.  Code  of  1851,  sees.  218,  219.  The  chapter  of  the  code 
relative  to  injunctions,  substitutes  an  order  for  the  writ  heretofore  used,  and 
defines  the  cases  in  which  it  may  be  granted,  the  latter  being  the  same  as  were 
established  in  our  court  of  chancery.  It  does  not  create  a  new  remedy.  On 
the  contrary,  it  recognizes  the  ii^unction  as  an  existing  provisional  remedy. 
Its  character  as  a  mode  of  equitable  relief  is  not  at  all  altered  or  impaired. 
Linden  v.  iVilfe,  6  Howard's  Pr.  Bep.  188,  191.  The  New  York  code  very 
greatly  enlarges  the  power  of  the  court,  in  the  use  of  a  preliminary  injunction, 
and  dispenses  with  the  inquiry,  which  formerly  was  always  made,  namely, 
whether  the  injury  was  irreparable  in  its  character,  or  would  destroy  the  free- 
hold. Now  it  is  enough  to  warrant  the  issuing  of  an  injunction,  to  show  that 
any  injury  would  be  produced  to  the  pkuntiff*.  Code  of  1851,  sec.  219.  Ctire 
V.  Crawford,  5  Howard's  P.  R.  293.  But  see  Wordsivortfi  y.  Lyon,  ib.  463, 
and  also  Coming  and  WinaUm  v.  Troy  Iron  and  Nail  Factory,  6  ib.  89,  contra. 
[1]  The  staying  of  proceedings  at  law  by  injunction,  is  one  of  the  most  usual 
modes  of  eqiutable  interposition.  This  authority  is  exercised  not  to  oppose 
courts  of  law  in  the  performance  of  their  legitimate  duties,  but  to  maintain 
purity  in  the  administration  of  justice,  and  to  prevent  the  attainment  of  pur- 
poses by  courts  of  law,  at  variance  with  their  general  principle&  Cases  fre* 
quently  occur,  where  the  strict  application  of  the  rules  of  the  common  law 
would  result  in  great  hardship.  It  sometimes  happens  that  a  penon,  owing 
to  circumstances  of  which  judicial  notice  can  only  be  taken  in  a  court  of  equity, 
has  an  advantage  in  proceeding  in  a  court  of  ordinary  jurisdiction,  which  must 
make  that  court  an  instrument  of  injustice.  So  also  the  legal  defence  to  a  claim 
set  up  at  law  may  rest  partly,  or  wholly,  within  the  knowledge  of  the  party 
advancing  the  claim,  by  which  meaos  that  defence  can  only  be  obtained,  through 
the  assistance  of  a  court  of  equity.  Chancery,  if  the  circumstances  seem  to 
reqmre  its  aid,  will  interfere  to  restnun  the  party  endeavoring  to  obtain  relief 
at  law;  will  supply  proof  of  &cts  and  circumstances,  suppress  such  as  are  ir- 
relevant, afford  relief  and  sometimes  a  remedy.  By  process  of  injunction,  it 
commands  or  restrains,  according  to  the  justice  of  the  case,  as  well  where  courts 
of  law  would  give  redresa  after  the  oomnuasion  of  the  wrongi  as  where  chan- 
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Of  injunctiona  ^il  the  instances  in  whicli  this  species  of  equitable  interposi- 
"*  ^'^  tion  is  obtained.     It  would  indeed  be  difficult  to  enumerate 

eery  pursuing  and  extending  the  application  of  the  prniciples  of  law,  can  alone 
administer  distributive  justice.  To  prevent  waste,  public  or  private  nuisances, 
infringements  of  letters  patent  and  the  violation  of  copyright,  either  by  publi- 
cation or  theatrical  representation,  m  cases  of  the  fraudulent  negotiation  of  bills 
of  exchange  and  promissory  notes,  the  transfer  of  stock  or  of  some  specific 
chattel,  and  the  improper  intermeddling  with,  or  alienation  of  property,  as  also 
to  restrain  a  multiplicity  of  suits,  or  by  quieting  possession  before  the  hearing 
to  stop  the  progress  of  vexatious  litigation,  relief  by  injunction  is  exercised 
with  great  advantage;  the  remedy  at  law,  in  such  cases,  being  subsequent  to 
the  injury,  and  not  restoring  the  parties  to  the  condition  they  were  in,  previ- 
ously to  the  commission  of  the  wrong. 

Wastb. — Originally,  at  common  law,  the  foundation  of  the  suit  in  waste 
w'as  by  prohibition  out  of  chancery  directed  to  the  sheriff.  If  the  prohibi- 
tion was  not  obeyed,  a  writ  of  attachment  was  issued  out  of  chancery,  re- 
turnable in  a  court  of  common  law  which  was  the  original  writ  of  the  court. 
For  the  writ  of  attachment,  the  writ  of  summons  was  afterwards  substi- 
tuted. This  writ  being  returnable  in  a  court  of  common  law,  the  question 
was  tried. 

The  writ  of  eatrepemerU  was  another  remedy  at  common  law  for  the  injury 
of  waste.  This  was  of  a  preventive  nature.  It  lay  after  a  judgment  obtained 
in  a  real  action,  before  possession  delivered  by  the  sheriff,  to  prevent  the  de- 
fendant from  committing  waste  in  the  lands  recovered.  Afterwards,  a  remedy 
was  given  to  prevent  the  defendant  from  committing  waste  during  the  suit. 
This  was  by  the  writ  of  estrepement  pendente  placito. 

The  action  of  waste,  as  well  as  the  foregoing  modes  of  obtaining  preventive 
redress,  have  become  obsolete.  The  modem  proceedings  by  bill  in  equity  to 
stay  waste,  either  threatened  or  which  the  party  is  in  the  act  of  committing, 
and  for  an  acc9unt  of  such  waste  as  may  have  already  been  done,  while  they 
are  open  to  many  persons  who  could  not  take  advantage  of  legal  remedies, 
unites  the  advantages  of  both  by  restraining  the  commission  of  future  waste,  and 
enforcing,  by  means  of  the  decree  for  an  account,  a  compensation  for  past  waste. 

Nuisance. — At  law,  the  remedies  in  case  of  nuisance  are  by  indictment^  or 
action,  according  as  the  injury  is  public  or  private.  Upon  an  indictment  for  a 
public  nuisance,  chancery  had  originally  no  power  to  interfere.  It  will  now, 
however,  sometimes  interpose,  where  the  question  raised  is  of  a  civil  nature, 
thougli  it  might  be  made  the  subject  of  a  criminal  prosecution.  The  founda- 
tion of  the  jurisdiction  of  a  court  of  equity,  in  tbe  case  of  nuisance,  is  that  ma- 
terial injury  by  one  to  the  comfort  of  another,  which  requires  the  application 
of  a  power  to  prevent,  as  well  as  to  remedy  the  evil.  Where  the  question  of 
legal  injury  is  referred  to  a  court  of  law.  under  the  sanction  of  chancery,  an  in- 
junction is  g^nted  to  restrain  the  mischief  until  the  merits  of  the  case  can  be 
finally  heard ;  and  if  the  opinion  of  the  court  be  in  favor  of  the  plaintiff,  it  will 
grant  its  final  preventive  relief  by  a  perpetual  injunction. 

Ikfbingembnt  of  Letters  Patent. — Patents  were  formerly  deemed  ii\juri- 
ous  monopolies,  and  were  looked  upon  by  the  courts  with  dis&vor.  Now, 
they  are  deservedly  held  in  high  estimation,  and  deemed  advantageous  to  the 
public,  by  encouraging  ingenious  men  to  make  useful  discoveries  an  1  inventions. 

Where  a  patent  has  been  granted,  and  there  has  been  an  exclusive  possee- 
sion  for  a  considerable  length  of  timei  cbanoexy  will  restrain  the  invasion  of  it 
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them  all;  for  in  the  endless  variety  of  cases  in  which  a  l^junotionsia 
plaintiff  is  entitled  to  equitable  relief  if  that  relief  consists  in  ^^ 

bj  uyiinctioi),  without  compeUmg  the  party  previously  to  establish  the  validity 
of  bis  patent  by  an  action  at  law.  Where,  however,  the  patent  is  modem, 
and  an  effort  is  made  to  show  in  opposition  to  it  that  the  patent  ought  not  to 
have  been  ^-anted,  chancery  will  not  interpose  in  his  behalf^  by  injunction, 
nntn  he  has  established  the  validity  of  his  patent  in  a  court  of  law. 

If,  upon  the  dissolution  of  an  injunction,  there  is  doubt,  chancery  wUl  direct 
a  trial  at  law ;  and  it  will  sometimes  further  direct  that  the  party  against  whom 
the  application  is  made,  shall  keep  an  account  during  the  discontinuance  of  the  # 
injunction,  so  that  if  the  result  shows  that  the  plaintiff  has  a  nght  to  the  pro- 
tection he  seeks,  he  may  have  amends  for  the  resistance  to  his  demands.  After 
the  trial  at  law,  if  the  party  who  contested  the  validity  of  the  patent  is  suc- 
cessful, he  will  be  entitled  to  the  costs  and  expenses  he  has  sustained,  by 
being  brought  into  a  court  of  equity  upon  an  allegation  of  right  which  has  not 
been  supported.  If  the  patentee  is  successful,  he  may  apply  to  revive  the  in- 
junction. 

Violation  of  CJopteioht. — ^The  jurisdiction  of  equity,  in  restraining  by  in- 
junction the  violation  of  copyright,  is  exercised  to  give  Ml  effect  to  the  legal 
and  equitable  rights  of  parties.  As  no  adequate  relief  can  be  given,  in  such 
case,  by  an  action  at  law  for  damages,  equity  interferes  to  prevent  that  injury, 
which,  when  committed,  no  inquiry  for  the  purpose  of  damages  can  ascertain. 

Equity  interposes  for  the  protection  of  copyright,  upon  the  same  principle 
that  it  does  to  prevent  the  infringement  of  letters  patent  • 

Formerly,  equity  was  unwilling  to  interfere  until  the  right  had  been  previ- 
ously established  at  law;  and  in  some  of  the  early  cases,  an  ii^junction  was  re- 
fused, except  upon  a  plain  legal  right  Now,  however,  where  there  has  been 
a  violation  of  the  right  of  property,  equity  will  lend  its  aid,  upon  a  colorable 
possession  only;  and  it  will  be  granted  and  continued,  upon  the  hearing,  upon 
possession  alone,  altliough  the  title  to  the  book,  or  patent,  may  be  doubtfuL 

Where  the  right  to  literary  property  depends  upon  the  effect  of  an  agreement, 
equity  has  refused  its  aid,  until  a  recovery  at  law.  So  also,  if  the  plaintiff  has 
acquiesced  in  the  publishing  and  selling  of  his  copyright 

Fraudttlext  Negotiation  of  Bills  of  Exchange  and  Pboxibsobt  Notes, 
— ^Where  there  is  fraud,  want  of  consideration,  or  illegality,  or  the  bill  or  note  is 
improperly  detained,  the  remedy  at  law  appears  to  be  complete.  Yet  the 
relief  afforded  by  courts  of  equity,  by  means  of  the  writ  of  injunction,  is  much 
more  ample  and  efficacious.  Where  a  negotiable  security  has  been  given  for 
an  illegal  consideration,  or  where,  lor  any  other  reason,  the  holder  is  not  enti- 
tied  to  negotiate  it,  equity  will  grant  an  iojimction  to  restrain  its  endoraement 
or  negotiation.  And  this  has  ever  been  permitted,  where  an  injunction  to  re- 
strain the  holder  from  proceeding  at  law  had  been  refused ;  relief  being  af- 
forded in  such  cases,  upon  the  principle  of  restrainmg  irreparable  mischie£ 

Tbansfeb  of  Stock,  &c.  and  Impbopbb  Intebmeddleno  with  or  Alienation 
of  Fropebtt. — The  fraudulent  transfer  of  stock  is  the  frequent  subject  of  equity 
interposition. 

A  very  common  ground  for  the  interference  of  chancery  to  restrain  the  im- 
proper intermeddling  with,  or  alienation  of  property,  is  in  the  case  of  married 
women.  The  rights  of  married  women  are  peculiarly  within  the  administra- 
tive action  of  a  court  of  equity.  It  converts  the  husband  into  a  trustee  for  the 
wife,  in  relation  to  her  separate  property,  and  even  her  portion  settled  upon 
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injunctioDfl  in  restradning  the  commission  or  the  continuance  of  some  act 
general  ^^  ^^^  defendant,  a  court  of  equity  administers  it  by  means 

of  the  Writ  of  Injimcti(m.[21i 

her  by  her  husband.  It  will  not  interpose  in  prejudice  of  the  legalT'ighi  of  a 
husband  over  the  wife's  property,  if  such  property  can  be  made  available,  witli- 
out  resorting  to  a  court  of  equity.  But  injunctions  have  been  gpranted  to  re- 
strain the  husband  from  assigning  or  transferring  her  equitable  property,  until 
a  proper  settlement  has  been  made,  under  the  superintendence  of  the  court. 
[2]  Various  adjudications  have  been  made  in  relation  to  tliis  subject : 

•  1st.  Nature  op. — The  injunction  is.  a  preventive  remedy.  If  the  injury  bo 
already  done,  the  writ  can  have  no  operation ;  for  it  cannot  bo  applied  correctr 
ively  so  as  to  remove  it  It  is  not  used  for  the  purpose  of  punislunent,  or  to 
compel  persons  to  do  right,  but  simply  to  prevent  them  from  doing  wrong. 
Atty.  GetiL  v.  N,  J.RRd;  TVansportatum  Co.  2  Green's  Ch.  Rep.  136.  An  in- 
junction should,  upon  its  &ce,  contam  sufficient  to  apprize  the  party  upon  whom 
it  is  served  what  he  is  restrained  from  doing,  without  the  necessity  of  resorting 
to  the  complainant's  bill,  to  ascertain  what  the  injunction  means.  SuUivan  v. 
Judahj  4  Paige  Rep.  444.  And  it  must  be  sufficiently  explicit  on  its  face,  by 
defining  the  property  or  matter  enjoined,  so  that  a  party  may  thereby  be  clearly 
advertised  of  what  ho  is  not  to  do.  Moat  v.  Holbein^  2  Edwards,  188 ;  Chesa- 
peake d;  Ohio  Canai  Co,  v.  Baltimore  A  Ohio  Bailroad  Co.  4  Gill  ft  Johns.  Rep. 
Y.  The  writ  may  be  special,  temporary,  or  preliminary.  Hme  v.  FiddeSj  2 
Sun.  &  Stu.  370 ;  Walker  v.  Devereux,  4  Paige's  Rep.  229.    Or  it  may  be  per- 

•  petuaL  Carathers  v.  Hartsfidd^  3  Yerger's  Rep.  366 ;  Truehart  v.  FOce,  2 
Munford's  Rep.  468;  AWy  Gen'lY.  Hunter,  Dev.  Eq.  12. 

For  whom  it  will  be  Granted. — ^Where  the  right  of  a  party  is  doubtful, 
the  oourt  will  not  grant  an  ii^junction  to  prevent  an  illegal  interference  with 
the  same,  until  the  right  is  established  at  law.  Hart  v.  Mayor  cf  Albany,  3 
Paige,  213.  An  injunction  ought  not  issue  ex  parte,  to  transfer  possession  from 
one  to  another.  Deklyn  v.  Dams,  Hopkins,  135.  If  a  party,  having  applied 
to  a  court  of  equity  for  an  injunction,  be  frustrated,  afterward  apply  to  another 
court  of  concurrent  jurisdiction  upon  the  same  grounds,  without  disclosing  the 
first  application,  the  party  aggrieved  may  apply  in  a  summary  way  for  relief 
and  the  court  in  which  the  second  cause  is  depending  will  at  once  extend  it  to 
him.  Wood  v.  Bruce,  9  Gill  &  Johns.  215.  But  where  the  second  application 
is  not  on  the  same  identical  grounds  as  the  first,  the  injunction  granted  upon 
the  former  should  not  be  dissolved  without  answer,  or  at  all  events  not  without 
notice  to  the  complainant.  lb.  And  the  circumstance  that  a  long  period  had 
elapsed  fh>m  the  time  the  second  bill  was  filed  before  any  proceeding  was 
adopted  by  the  defendant,  is  an  additional  reason  why  the  answer  should  be 
required.    lb. 

In  Massachusetts,  where  several  plaintiffs  unite  in  a  bill  praying  for  an  in- 
junction, and  only  a  part  of  them  show  a  title  to  relief;  the  court  is  authorized, 
by  the  Revised  Statutes  (100,  sec.  22,)  to  allow  an  amendment  of  the  bill,  by 
striking  out  part  of  the  plaintiff  even  after  issue  joined,  and  evidence  pub- 
lished   Dana  v.  Valentine,  5  Met  Rep.  8. 

When  rr  will  be  Granted. — ^Where  the  right  of  the  party  is  doubtful,  the 
court  will  not  grant  it.  Hart  v.  Mayor  of  Albany,  3  Paige  Rep.  213.  But  it 
may  be  moved  fbr,  ex  parte,  in  a  pressing  caae,  after  appearance.  Aeramtm 
y.  BrisM  Dock  Co.,  1  Ross,  t  MyL  321.  It  ought,  however,  not  to  be  used, 
to  transfer  possession  from  one  to  another.   DeMyn  v.  Davis,  Hopk.  Rep.  135. 
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*Th.e  other  species  of  injunction  is  called  the  Judiciary  iiUunctioDs  !n 

general 

And  whenerer  the  court  has  jurisdiction  over  the  subject-matter,  thej  maj, 
in  their  discretion,  issue  an  injunction.  Matter  ofHemttpt  2  Paige's  Rep.  216; 
Atty,  GehL  v.  EurUer^  Dev.  Eq.  12;  Steamboat  Co,  v.  Livingstorif  3  Cowen's 
Rep.  713  ;  Roberts  y.  AndersoTi,  2  Johns.  Gh.  Rep.  202. 

On  an  application  for  an  injunction,  the  merits  may  be  entered  into  as  fkr  aa 
they  are  disclosed  by  the  bill,  but  no  extraneous  matter  can  be  introduced. 
Hose  Y.  Hamilton^  1  Desau.  137. 

But  the  court  refused  an  injunction,  when  the  party  applying  jfor  relief^ 
merely  wrote  to  counsel  to  defend  him,  which  letter  came  to  hand  too  late. 
Sianard  v.  Rogers^  4  lien.  &  Munf.  488. 

In  a  bill  for  an  injunction,  where  relief  might  have  been  had  at  law,  the 
complainant  must  state  his  reasons  for  not  defending  himself  at  law.  Yancey 
y.  Fenwick,  4  Hen.  &  Munf  423. 

A  party  applying  for  an  injunction  must  state  that  he  is  remediless  at  law. 
Jb.     Cutting  v.  Carter  etal4.  Hon.  A  Munf  424. 

In  Virginia,  where  an  injunction  has  been  rcfhsed  by  a  chancellor,  in  open 
court,  a  judge  of  the  court  of  appeals,  out  of  court,  may  award  it,  upon  a  tran- 
script of  the  record  of  the  chancery  court,  as  well  as  upon  the  original  bill  it- 
self.    Tollbridge  y.  Freebridge,  1  Randolph,  206. 

In  order  to  support  a  motion  for  an  injunction,  the  bill  should  set  forth  a 
case  of  probable  right,  and  a  probable  danger  that  the  right  would  be  defeated 
without  this  special  interposition  of  the  court.  Ib.j  per  Johnson,  J.,  2  Dall. 
405. 

Where  the  law  affords  a  complete  remedy  for  a  wrong  done,  equity  will  not 
interfere  to  preyent  its  commission ;  it  is  only  where  the  wrong  is  IrrepcuBble 
that  chancery  will  interpose  by  injunction.  Trustees  of  LouisviUe  y.  Gwathmey^ 
1  A.  K.  Marsh,  554. 

Equity  will  restrain  the  doing  of  any  act  by  which  irreparable  damage  may 
be  done  to  indiyiduals,  or  a  great  public  injury  ensue.  Futman  y.  VaknHne 
et  al  5  Ohio  Rep.  117. 

It  is  only  when  the  plaintiff  in  equity  has  exercised  due  precaution  to  pre- 
yent an  injury,  that  he  can  be  relieved  by  an  injunction.  Burr  y.  Wilson,  9 
Maine  Rep.  207.  Equity  always  interferes  with  reluctance  for  the  protec- 
tion of  rights  of  property  by  injunction,  when  those  rights  are  mingled  with 
the  administration  of  criminal  jurisprudence.  GiR^rt  v.  Mickk,  4  Sand.  Ch, 
Rep.  357.  The  provision  contained  in  the  Judiciary  Act  of  the  United  States, 
of  1703,  ch.  167,  s.  5,  that  "no  injunction  shall  be  granted  in  any  case,  with- 
out reasonable  previous  notice  to  the  adverse  party  or  his  attorney,  at  tlie 
time  and  place  of  moving  for  the  same,"  extends  to  injunctions  granted  by  the 
supreme  court  of  the  United  States,  or  the  circuit  court,  as  well  as  to  those 
that  may  bo  granted  by  a  single  judge.  New  York  v.  Connecticutj  4  Dall.  1,  2. 
In  what  case,  on  the  bill  alone,  an  injunction,  if  prayed,  may  be  granted,  and 
how  the  bill  must  be  verified.  Jones  v.  MagiH,  1  Bland,  180.  Jenifer  v.  Stone, 
1  Bland,  189.  Faid  v.  Nixon,  1  Bland,  201.  An  injunction  will  not  be  granted, 
unless  the  party  applying  for  it  has  a  vested  right,  legal  or  equitable,  which 
may  be  greatly  if  not  irreparably  affected  by  tlie  acts  sought  to  be  restrained. 
Corporation  of  New  York  v.  Mapes,  6  Johns.  Ch.  Rep.  46.  The  granting  and 
continuing  of  iujunctions  lies  in  the  sound  discretion  of  the  court.  Roberts 
y.  Anderson,  2  Johns.  Ch.  Rep.  202.  Injunctions  are  not  awarded  by  courts 
of  equity  for  the  infringement  of  doubtful  rights,  until  they  have  been  estab- 
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Injunctioiia  in    Writy  [1]  and  issues  subsequent  to  a  decree.    It  is  *a  direction 
^^^  to  yield  up,  to  quiet,  or  to  continue  the  possession  of  lands, 

lished  at  law.  But  when  the  right  is  deer  and  the  injurj  is  irreparable,  an 
injunction  will  be  awarded,  although  the  right  has  not  been  established  at 
law.    Attorney  General  v.  Hunter^  1  Der.  Eq.  12. 

Against  whom  Granted. — An  injunction  is  neyer  gpranted  against  persons 
who  are  not  parties  to  the  suit  FeOMD8  v.  FeUows^  4  Johns.  Ch.  Rep.  25. 
Thus  an  injunction  does  not  lie  to  restrain  persons  not  parties,  from  paying 
notes  to  tlie  defendant.  lb.  On  filing  a  bill  against  the  president  and  direo* 
tors  of  an  incorporated  company,  charging  them  with  a  fraudulent  abuse  of 
their  trust  in  the  election  of  directors,  an  injunction  will  not  issue,  in  Umine, 
before  the  coming  in  of  the  answers,  to  restrain  the  new  directors,  whose  elec- 
tion was  colorable  in  law,  from  the  exercise  of  their  powers,  nor  will  commis- 
sioners or  receivers  be  appointed  to  take  charge  of  the  affairs  of  the  bank, 
there  not  being  an  impending  mischief  irreparable  in  case  of  delay.  Ogden  y. 
Kippj  6  Johns.  Ch.  Bep.  160.  Where  a  party  is  in  the  actual  possession  of  an 
exclusive  privilege,  under  claim  and  color  of  title,  an  injunction  will  not  lie  to 
restrain  him  from  the  exercise  of  his  privilege,  or  the  use  of  the  means  pro- 
vided by  law  for  its  protection ;  especially  in  favor  of  a  party  who  sets  up  no 
particular  right  of  his  own,  but  merely  denies  the  privilege  of  the  other  party, 
Lansing  v.  North  River  SteambocU  Co.  *l  Johns.  Ch.  Rep.  162.  An  injunction 
will  not  lie  to  change  the  possession  of  tlie  subject,  while  the  right  remains 
undetermined.    Deklyn  v.  Damg^  Hopkins,  141. 

Extent  and  Effect  op. — An  injunction  restrains  all  proceedings  unless 
issue  is,  or  can  be  joined.  Bolfe  v.  Burke^  Young  &  Jervis,  404.  And  on  an 
interpleading  bill,  stays  all  proceedings.  WarringUm  v.  WheaisUme^  Jacob,  205. 
While  an  injunction  is  in  operation,  a  party  ought  to  respect  it,  even  though 
improperly  issued.  Moai  v.  Holbeinf  2  Edwards,  188.  An  ii^junction  is  not 
waived  by  a  delay  in  applying  for  an  attadiment  for  its  violation.  Dale  v. 
HoseveUf  1  Paige,  35.  Where  an  injunction  was  ordered  upon  a  condition 
which  was  not  complied  with,  the  injunction  was  not  efifectual  to  delay  the 
party  and  it  was  erroneous  to  decree  damages  as  upon  a  dissolution  of  an  in- 
junction. M^Counv.  Dekmey,  2  Bibb,  441.  An  injunction  inhibiting  a  de- 
fendant and  all  other  persons  from  sellmg  certain  slaves,  until  the  ftirtber  order 
of  tlie  court,  is  conclusive  while  m  force,  to  prevent  their  being  lawfully  sold 
to  satisfy  an  execution  against  him,  even  in  favor  of  a  person  not  a  party  to  a 
suit  in  chancery.  West  v.  Bdckes,  5  Munf  187.  An  injunction  at  law  may 
be  enjoined  in  part  in  equity,  and  when  the  circumstances  require  it^  a  court 
of  equity  should  perpetuate  the  injunction  as  to  part,  and  dissolve  it  as  to  the 
residue.  LyUs  v.  -ffottow,  6  Gill  &  Johns.  122.  An  injunction  operates  only 
on  tlie  person  of  the  plaintiff  at  law,  not  on  the  judgment ;  its  lien  continues. 
MWer  V.  EsieU^  8  Yerger,  452.  Where  a  portion  of  a  judgment  enjoined  in 
equity  will  remain  due  after  off-setting  complainant's  demand,  the  mjunction 
will  only  extend  to  the  sum  covered  by  the  off-set,  and  the  plaintiff  at  law 
will  bo  permitted  to  proceed  with  his  execution  for  the  remainder  and  his 
costs  of  suit    French  v.  Gamer  et  all  Porter,  549. 

An  injunction  can  only  be  dissolved  on  the  answer  of  the  defendant 
TTiompson  v.  Allen,  2  Hayw.  151.    Injunction  will  be  dissolved  where  all  the 


[1]  It  has  been  suggested  that  the  term  Judicial  writ  applies  equaUy  to  all 
writs  of  injunction  j  since  they  are  not  TPiTits  of  oourae,  but  are  specially 
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and  is  properly  described  as  being  in  the  nature  of  an  exe-  Injunctiona  in 
coition.  8^"«L 

parties  have  not  answered,  if  those  who  have  not  answered  are  mere  formal 
parties.  Jb.  On  the  coming  in  of  the  answer  of  some  of  the  defendants,  an 
injunction  was  dissolved,  although  all  the  defendants  had  not  answered. 
Goodwin  v.  T?te  StcUe  Bank,  4  Desau.  289.  Where  a  bill  is  filed  to  obtain  a 
discovery  of  the  defendant's  title,  and  an  injunction  is  granted  upon  that  ground, 
it  must  of  course  be  dissolved,  as  soon  as  the  discovery  is  obtained.  Ifew 
Torkv.  CormecHcut,  4  Dall.  3,  note  1.  Injunction  dissolves  unless  representatives 
oome  in  by  a  fixed  time,  so  unless  complainant  revives  the  suit  against  the 
representatives  of  defendant.  Carter  v.  Washinfflon^  1  Hen.  &  Munf:  203. 
Injunction  dissolved  until  a  new  defendant  was  added.  Harrison  v.  MorUm, 
4  Hen.  k.  Mun£  483.  Upon  an  application  to  dissolve  an  injunction  upon  bill 
and  answer,  the  defendant's  answer  is  entitled  to  the  same  credit  as  the  com- 
plainant's bilL  It,  therefore,  makes  no  difference  on  such  an  application  that 
the  bill  is  supported  by  the  oaths  of  several  complainants.  Manchester  v.  Day^ 
6  Paige,  295.  A  motion  to  di|solve  an  injunction  maybe  made,  notwithstand- 
ing exceptions  have  been  filed  to  the  answer ;  and  the  motion  for  a  dissolution, 
and  the  exceptions,  will  come  on  to  be  argued  before  the  court  together,  when 
tiie  court  will  not  disregard  the  exceptions,  but  wilf  look  into  them,  and  if 
found  not  to  be  frivolous,  will  give  them  due  eflect  in  repelling  the  defendant's 
motion.  Smith  v.  ThxmiaSj  2  Dev.  and  Batt.  126.  If  exceptions  to  an  answer 
are  well  founded,  they  answer  the  motion  for  a  dissolution  of  an  injunction, 
"But  per  se  they  ought  not  to  have  that  eflTect  Jb.  128.  In  common  cases  it 
is  of  course  to  dissolve  an  injunction  if  the  answer  denies  the  whole  merits ; 
and  the  plaintiff  will  not  be  permitted,  upon  a  motion  to  dissolve  the  injunction, 
to  read  affidavits  in  contradistinction  to  the  answer.  It  is  otherwise  in  cases 
of  special  injunctions.  Poor  v.  OarUonj  3  Sumner,  TO.  The  continuance  or 
dissolution  of  a  special  injunction  after  the  coming  in  of  the  answer,  depends 
upon  the  sound  discretion  of  the  court  lb.  In  cases  of  irrepamble  mischief 
the  dissolution  of  an  injunction  rests  in  the  sound  discretion  of  tlie  court, 
whether  applied  for  before  or  after  answer.  Affidavits  may,  after  answer,  be 
read  by  the  plaintiff  to  support  the  injunction,  as  well  as  by  the  defendant  to 
ropel  it ;  and  this  although  the  answer  contradicts  the  substantial  facts  of  the 
bill,  and  the  affidavits  of  the  plaintiff  are  in  contradiction  of  the  answer. 
Senible,  the  practice  on  this  subject  is  more  liberal  in  America  than  in  Eng- 
land, lb.  The  answer  must  deny  positively  the  material  &cts  of  the  bill,  and 
the  denial  must  be  grounded  on  personal  knowledge,  not  merely  on  informa- 
tion and  belief  in  order  to  support  an  application  to  dissolve  a  special  injunc- 
tion,   lb. 

Where  an  injunction  has  been  obtained  on  the  filing  of  a  bill,  it  is  a  general 
rule  that  on  the  coming  in  of  an  answer  denying  all  the  equity  of  the  bill,  the 
injunction  will  be  dissolved.  HoUister  v.  BarJdey,  9  N.  H.  Rep.  230.  (Vide 
2  Madd.  Ch.  Rep.  238;  8  Ves.  35 ;  9  ib.  355  ;  19  ib,  144,  153 ;  1  Johns.  Ch. 
Rep.  211;  ib.  444.)  There  may  be  exceptions  to  this  rule,  where  ftom  the  nature 
and  circumstances  of  the  case,  the  court  in  its  discretion  will  continue  the  injunc- 
tion. Ib.  (Vide  2  Johns.  Ch.  Rep.  202,  206 ;  3  P.  William's  Rep.  255,  and 
cases  cited  in  note ;  2  Brown's  Oh.  Rep.  88 ;  3  ib.  463 ;  16  Ves.  49 ;  19  ib. 

ordered  by  the  court,  after  the  suit  is  instituted  upon  a  hearing  of  the  matter. 
See  note  to  2  Story's  Eq.  Juris,  p.  198. .  In  England,  those  writs  which  issue 
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149 ;  2  Madd.  Oh.  366 ;  1  Newland's  Ob.  Pr.  22*1,)  If  the  answer  of  one  of 
the  defendants  is  not  full  and  satisfactory  as  to  any  one  of  the  grounds  of 
equity  set  up  in  the  bill,  tho  injunction  cannot  be  dissolved.  ScuU  y.  Beeves^ 
2  Green's  Oh.  Rep.  84.  An  injunction  granted  on  notice,  and  after  hearing 
upon  affidavits,  on  both  sides,  and  especially  upon  the  affidavits  of  the  defend- 
ants  themselves,  going  to  the  merits,  will  not  be  dissolved  on  the  answer  of 
the  defendants.    Sinnickson  v.  JohnsoThy  2  Green's  Oh.  Rep.  374. 

If  an  injunction  bill  has  been  actually  sworn  to,  the  injunction  wiU  not  be 
dismissed,  because  the  master  has  omitted  to  sign  the  jurat.  Cassner  v.  iTe- 
ming^  Mining  Co»j  2  Green's  Oh.  Rep.  46t.  Affidavits  cannot  be  read  on  a 
motion  to  dissolve  an  injunction,  in  opposition  to  the  answer,  except  in  the 
case  of  an  injunction  to  stay  waste.  Long  v.  Broton^  4  Ala.  Rep.  622.  An 
Injunction  may  be  dissolved  on  the  answer  of  one  defendant,  if  he  alone  is 
charged  with  knowledge  of  the  £acts.  Jh,  Upon  a  motion  to  dissolve  an 
injunction,  the  court  will  look  to  such  parts  of  the  answer  only,  as  are  re- 
sponsive to  the  bill.  Moore  v.  FerreU,  1  Kelly's  Rep.  t.  An  iiyuncticn  will 
not  be  dissolved  upon  the  ground  that  the  title  of  the  complainant  is  ques- 
tioned by  the  answer.  lb.  Whore  the  equity  of  the  bill  is  denied,  the 
injunction,  on  motion,  will  be  dissolved ;  and  ^here  it  is  shown  by  a  special 
plea,  that  there  is  no  equity  in  the  bill,  it  is  the  same,  so  far  as  regards  the 
motion  to  dissolve^  as  though  the  equity  of  the  bill  was  fully  denied  by 
answer.  Eldred  v.  Oampj  Harrington's  Oh.  Rep.  162.  On  a  motion  to  dis- 
solve an  injunction,  an  affidavit  is  admissible  which  goes  to  show  that  the 
injunction  was  irregularly  issued,  or  that  the  officer  allowing  the  injunction 
was  misled,  and  induced  to  grant  the  injunction  contrary  to  law.  CarroU  v. 
Farmers'  and  Mechanic^  Bank^  Harrington's  Oh.  Rep.  197. 


from  the  common  law  courts,  during  the  progress  of  a  suit,  are  described  as 
judicial  writs,  by  way  of  distinction  from  the  original  one  obtained  {torn 
chancery,  3  Blk.  Oom.  282.  An  injunction  commanding  an  act  to  be  done,  is 
sometimes  called  the  judicial  writ,  because  it  issues  after  a  decree,  and  is  in 
the  nature  of  an  execution  to  enforce  the  same;  as,  for  instance,  it  may  contain 
a  direction  to  the  party  defendant  to  yield  up,  or  to  quiet,  or  to  continue,  the 
possession  of  the  land,  or  other  property,  which  constitutes  the  subject-matter 
of  the  decree  in  &vor  of  the  other  party. 
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♦CHAPTER  n. 

OF  INJUNCTIONS  TO  STAY  PROCEEDINGS  AT  LAW — ^IN  WHAT 

CASES  GRANTED. 

It  frequently  happens  that  a  person,  in  consequence  of  In  what  caaee 
some  circumstances  of  which  judicial  notice  can  only  be  taken  fi^'*"^*^ 
in  a  court  of  equity,  has  an  advantage  in  proceeding  in  a  court 
of  ordinary  jurisdiction,  which  must  make  that  court  an  in- 
strument of  injustice.(a)  There  are  also  many  cases  in  which 
the  legal  defence  to  a  claim  set  up  at  law,  rests  either  ex- 
clusively, or  in  a  great  degree,  within  the  knowledge  of  the 
party  advancing  the  claim,  by  which  means  that  defence  can 
only  be  obtained  through  the  assistance  of  a  court  of  equity. 
As  it  is  against  conscience,  therefore,  that  the  party  should 

(a)  Redes.  Tr.  Ch.  H.  102. 

[1]  Injmictions  to  stay  proceedings  at  law  excited  the  opposition  of  the 
coorts  of  common  law,  from  an  early  period  of  their  exerdse.    This  relief  was 
turaally  granted  after  a  judgment  at  law,  by  enjoining  the  plaintiff  not  to  sue 
out  execution  upon  the  judgment.    It  was  contended  that  this  encroached 
upon  the  jurisdiction  of  the  courts  of  common  law,  from  its  tendency  to  de- 
stroy their  conclusiyeness.    Traces  of  the  exercise  of  this  jurisdiction  are  to 
be  found  at  the  commencement  of  the  reign  of  Henry  the  Seventh.    Dining 
the  Chancellorship  of  Sir  Thomas  More,  who  succeeded  Oardinal  Wodsey, 
the  hostility  to  equity,  and  especially  to  the  power  of  issuing  injunctions  to 
judgments  and  other  legal  proceedings,  rose  high.    The  controversy  increased 
in  violence  in  the  reign  of  James  the  First,  upon  the  point  whether  a  court 
of  equity  could  give  relief  for,  or  against,  a  judgment  at  common  law ;  Lord 
Coke  contending  against,  and  Lord  EUesmere  in  favor  of  the  chancery  juris- 
diction.   At  last  it  was  referred  to  the  Eling  who,  upon  the  advice  and  opinion 
of  learned  lawyers,  gave  judgment  in  &vor  of  the  equitable  jurisdiction  in 
such  cases.   See  Story's  Eq.  Juris.  voL  1,  sec.  61;  ib.  voL  2,  sec.  S*14.   "There 
does  not  seem,"  says  Story,  (2  Story's  Eq.  Juris,  sec.  876-87  Y)  "  to  be  any  just 
foundation  for  the  opposition  of  the  courts  of  common  law  to  this  jurisdiction. 
Indeed,  without  a  jurisdiction  of  this  sort  to  control  the  proceedings,  or  to 
enjoin  the  judgments  of  parties  at  law,  it  is  most  obvious,  that  equity  juris- 
prudence, as  a  system  of  remedial  justice,  would  be  grossly  inadequate  to  the 
ends  of  its  institution.    In  a  great  variety  of  cases,  courts  of  law  cannot  afford 
any  redress  to  the  party  sued,  although,  it  is  most  manifest,  that  he  has,  in 
oonsdenoe  and  justice,  but  not  at  law,  a  perfect  defence.    He  may  be  deprived 
of  his  rights  by  fraud,  or  accident,  or  mistake.    Nay,  the  very  fiicts  on  which 
he  relies,  may  be  exclusively  within  the  knowledge  of  the  party  who  sues 
him,  and  without  a  discovery  he  may  be  unable  to  establish  his  defence ;  and 
if  proceedings  cannot,  in  the  meantime,  be  stayed  at  law,  until  a  discovery 
can  be  had  in  equity,  he  will  be  subjected  to  intolerable  oppression  or  injury.** 
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In  what  cases  in  the  one  case  make  any  use  of  the  advantage  of  which  he 
*^™^  is  thus  inequitably  possessed,  or  that  he  should  in  the  other 

proceed  in  the  assertion  of  his  claim,  without  communicating 
the  information ;  it  has  become  one  of  the  most  ordinary 
modes  of  equitable  interposition  to  afford  relief  by  Injundicms 
to  stay  proceedings  at  law.\y\ 

[1]  "  The  yery  terms  of  a  court  o^  equity,  and  a  court  otlcav,  as  contrasted  with 
each  other,"  says  Blackstone,  (3  BIk.  Com.  429  et  seq.)  "  are  apt  to  confound 
and  mislead  us :  as  if  the  one  judged  without  equity,  and  the  other  was  not 
bound  by  any  law ;   whereas,  every  definition  or  illustration  to  be  met  with, 
which  now  draws  a  line  between  the  two  jurisdictions,  by  setting  law  and 
equity  in  oppositipn  to  each  other,  will  be  found  either  totally  erroneous  or 
erroneous  to  a  certam  degree.    It  is  said  that  a  court  of  equity  determines 
according  to  the  spirit  of  the  rule,  and  not  according  to  the  strictness  of  the 
letter.     But  so,  also,  does  a  court  of  law.     Both,  for  instance,  are  equally 
bound,  and  equally  profess  to  iuteipret  statutes  according  to  the  true  intent 
of  the  Legislature.  In  general  law,  all  cases  cannot  be  foreseen ;  or  if  foreseen, 
cannot  be  expressed;    some  will  arise,  that  will  M  within  the  meaning, 
though  not  within  the  words  of  the  legislator,  and  others^  which  may  fall 
within  the  letter  may  be  contrary  to  his  meaning,  though  not  expressly  ex- 
cepted.   These  cases,  thus  out  of  the  letter,  are  often  said  to  be  within  the 
equity  of  an  act;  and  so,  cases  within  the  letter,  are  frequently  out  of  the 
equity.    Here  by  eguUy  we  mean  nothing  but  the  sound  mterpretation  of  the 
law,  though  the  words  of  the  law  itself  may  be  too  general,  too  special,  or 
otherwise  inaccurate  or  defective.    But  there  is  not  a  single  rule  of  interpreting 
laws,  whether  equitably  or  strictly,  that  is  not  equally  used  by  the  judges  in 
the  courts  both  of  law  and  equity ;  the  construction  must,  in  both,  be  the 
same ;  or,  if  they  differ,  it  is  only  as  one  court  of  law  may  also  happen  to 
differ  from  another.    Each  endeavors  to  fix  and  adopt  the  true  sense  of  the 
law  in  question;  neither  can  enlarge,  dimmish,  or  alter  that  sense  in  a  single 
tittle.    Again,  it  has  been  said  that  fraud,  accident,  and  trust  are  the  proper 
and  peculiar  objecte  of  a  court  of  equity.    But  evoiy  kind  of  fraud  is  equaUy 
cognizable  and  equaUy  adverted  to  m  a  court  of  law;  and  some  frauds  are 
cognizable  only  thera    Many  accidents  are  also  supplied  in  a  court  of  law ; 
as  loss  of  deeds,  mistakes  in  receipts,  or  accounts,  wrong  payments,  deaths, 
which  make  it  impossible  to  perform  a  condition  literally,  and  a  multitude  of 
other  contingencies.    Once  more,  it  has  been  said  that  a  court  of  equity  is  not 
bound  by  rules  or  precedents,  but  acts  from  the  opinion  of  the  judge,  founded 
on  the  drcumstanoes  of  every  particular  case.    Whereas,  the  system  of  our 
courts  of  equity  is  a  labored,  connected  system,  governed  by  established  rules, 
and  bound  down  by  precedents,  fix)m  which  they  do  not  depart,  although  the 
reason  of  some  of  them,  may  perhiq)s,  be  liable  to  objection.    In  short,  if  a 
court  of  equity  did  really  act,  as  many  ingenious  writers  have  supposed  it 
(from  theory)  to  do,  it  would  rise  above  all  law,  either  common  or  statute^ 
and  be  a  most  arbitrary  legislator  in  every  particular  case.    But  the  systems 
of  jurisprudence,  in  our  courts  both  of  law  and  equity,  are  now  equally  arti- 
ficial systems,  founded  on  the  same  principles  of  justk»e  and  positive  law,  but 
varied  by  different  usages  in  the  forms  and  mode  of  their  proceedings;  the  on© 
being  originally  derived  (though  much  reformed  and  improved)  from  the  feudal 
customs  as  they  prevafl'jd  in  different  ages  in  the  Saxon  and  Norman  judica- 
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The  writ  which  issues  in  these  cases  has  been  frequently  In  what  caaes 
stated  to  be  in  the  nature  of  a  prohibition :  but  it  differs  so  8"^*®^ 
essentially  from  it,  that  there  seems  considerable  impropriety 
in  the  comparison.    A  prohibition  is  a  remedy  against  an 
encroachment  of  jurisdiction,  issues  only  from  a  superior 
court,  is  *granted  on  the  suggestion  that  the  court  to  which  [*15] 

it  is  directed  has  not  the  legal  cognizance  of  the  cause ;  and  ^ 

is  directed  to  the  judge  of  the  inferior  court,  as  well  as  to  the 
parties  in  the  cause.  An  injunction,  on  the  other  hand,  where 
its  object  is  to  restrain  proceedings  in  another  court,  is  di- 
rected only  to  the  parties ;  neither  assumes  any  superiority 
over  the  court  in  which  they  are  proceeding,  nor  denies  its 
jurisdiction;  but  is  granted  on  the  sole  ground  that  from 

tures;  the  other  (but  with  equal  iini»ovement8)  ftom  the  imperial  and  ponti« 
flcal  formularies  introduced  by  their  clerical  chancellors." 

"Although  the  controlling  of  proceedings  in  other  courts,"  says  Jeremy, 
(Eq.  Juris,  p.  338,  et  aeq.)  *'  from  the  nature  of  the  expression,  might  lead  to 
the  conclusion,  that  the  interference  of  chancery  is  sometimes  exerted  in  oppo- 
sition to  their  authority,  it  will,  on  the  contrary,  be  found  that  its  object  is  to 
maintain  purity  in  their  administration  of  justice,  and  |p  prevent  their  forms 
of  procedure  from  being  applied  towards  the  attainment  of  purposes  at 
variance  with  their  general  principles;  and  that  this  court's  interposition 
therefore  is  no  less  concurrent,  where,  notwithstanding  the  courts  of  law  may 
ultimately  be  able  to  supply  a  remedy,  yet,  it  being  inadequate,  this  court 
will  interfere  to  prevent  the  injury.  That  there  may  be  cases  in  which  the 
application  of  the  rules  of  courts  of  justice  may  be  attended  with  severity  and 
hardship  is  too  manifest  to  require  proof;  or  even  illustration.  And  the  miti- 
gation of  the  rigor  of  the  common  law  can  only  be  effected  by  a  more  liberal 
dispensation,  in  a  spirit  of  equity,  of  the  measure  of  justice  afforded  in  the 
coxurts  in  which  it  is  administered,  or  by  the  Legislature  relaxiiig  their  rules. 
Equity,  firom  its  modes  of  proceeding  being  different  from  those  of  the  courts  of 
law,  may  be  able  not  only  to  afford  them  assistance  by  supplying  proof  of 
&cts  and  circumstances,  and  suppressing  such  as  may  be  irrelevant  to  the  merits 
of  the  case,  but  it  may,  in  some  instances  be  thereby  enabled  to  give  concur- 
rent relief-  and  upon  its  peculiar  means  of  investigating  the  nature  of  a  case, 
equity  may  be  able  to  reach  the  merits  in  a  manner  so  satisfactory  that  it  may 
be  induced  to  afford  a  remedy  also.  Where  a  court  of  law  is  applied  to  for 
redress  in  a  case  of  civil  injmry,  and  the  defendant  is  unable  to  supply  the 
necessary  evidence  to  rebut  the  plaintifrs  claim,  except  through  the  medium 
of  a  court  of  equity's  assistant  jurisdiction,  or,  is  in  danger  of  losing  his  right, 
in  consequence  of  circumstances  being  relied  on  in  a  court  of  law  which  do 
not  affect  the  merits,  but  to  which  it  must,  nevertheless,  advert,  or,  the  case 
is  of  such  a  nature,  that  it  cannot  afford  an  appropriate  remedy,  or  is  unable 
to  ascertun  the  actual  state  of  the  &cts,  the  court  of  law,  if  induced  to  abju- 
dicate at  all,  may  obviously  bo  rendered  an  instrument  of  injustice.  To  prevent 
the  occurrence  of  such  an  evil,  equity,  if  the  circumstances  appear  to  require 
its  aid,  win  interfere  to  restrain  the  party  endeavoring  under  such  drcum- 
Btances  to  obtain  relief  at  law,  from  succeeding  in  his  object" 
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In  what  oafies  certain  equitable  circumstanoes,  of  which  the  court  that  issuefl 
^™^*^  it  has  cognizance,  it  is  against  conscience  or  the  party  to  pro- 

ceed in  the  cause,  [1] 

[1]  "  A  writ  of  injunction,"  says  Stoiy,  (2  Story's  Eq.  Juris.  8.  8Y5,  d  aeq.) 
"  is  in  no  just  sense,  a  prohibition  to  the  courts  of  common  law,  in  the  exercise 
of  their  jurisdiction.    It  is  not  addressed  to  those  courta    It  does  not  even 
*  affect  to  interfere  with  them.    The  process,  when  its  object  is  to  reetniin  pro- 

ceedings at  law,  is  directed  only  to  the  parties.  It  neither  assumes  any  supe- 
riority over  the  court  in  which  those  prooceedings  are  had,  nor  denies  its 
jurisdiction.  It  is  granted  on  the  sole  ground  that  from  certain  equitable  cir- 
cumstances, of  which  the  court  of  equity  granting  the  process  has  cognizance, 
it  is  against  conscience  that  the  party  inhibited  should  proceed  in  the  cause. 
The  object  therefore  really  is  to  prevent  an  unfair  use  being  made  of  the 
process  of  a  court  of  law,  in  order  to  deprive  another  party  of  his  just  rights, 
or  to  subject  him  to  some  unjust  vexation  or  injury,  which  is  wholly  irreme- 
diable by  a  court  of  law.  One  of  the  plainest  cases  which  can  be  put  of  the 
propriety  of  granting  an  injunction  to  a  judgment  at  law,  is,  where  it  has  been 
in  &ct  satisfied,  and  yet  the  judgment  creditor  attempts  to  set  it  up,  and 
enforce  it,  either  against  the  judgment  debtor,  or  against  some  person  claiming 
under  him,  who  is  thereby  injured  in  his  property  or  rights.  In  such  cases^  a 
court  of  law  would  often  be  exceedingly  embarrassed  in  giving  the  proper 
redress,  if  it  could  give  it  at  all.  But  courts  of  equity  deal  with  it  at  once, 
and  apply  the  most  mmplete  remedial  relief.  Indeed,  without  a  jurisdiction 
of  this  sort,  to  control  the  proceedings,  or  to  enjoin  the  judgments  of  parties 
at  law,  it  is  most  obvious  that  equity  jurisprudence,  as  a  system  of  remedial 
justice,  would  be  grossly  inadequate  to  the  ends  of  its  institution.  Suppose  an 
executor  or  administrator  should  be  in  possession  of  abundant  assets  to  pay 
all  the  debts  of  the  deceased,  and,  by  an  accidental  fire,  a  great  portion  of 
them  should  be  destroyed,  so  that  the  estate  should  be  deeply  insolvent  In 
such  a  case,  he  might  be  sued  by  a  creditor  at  law,  and  the  loss  of  the  assets 
by  accident  would  be  no  defence;  for,  when  he  once  becomes  chargeable  with 
the  assets  at  law,  he  is  forever  chargeable,  notwithstanding  any  intervening 
casualties.  But  courts  of  equity  will  enjoin  proceedings  at  law,  in  cases  of  this 
sort,  upon  the  purest  principles  of  justice.  Suppose  a  party  is  sued  at  law  for 
a  debt  of  long  standing,  and  a  judgment  is  obtained  against  him  for  the 
amount,  although  he  has  actually  paid  it ;  but  he  is  unable,  after  due  search, 
to  find  a  receipt,  or  a  release,  which  would  establish  the  fact ;  and  then,  after 
judgment,  the  paper  is  unexpectedly  found  either  in  his  own  possession,  or  in 
that  of  a  third  person.  At  law,  there  would  be  no  redress  under  such  circum- 
stance&  The  judgment  would  be  conclusive.  But  a  court  of  equity  would, 
in  such  a  case,  afford  relief  by  a  perpetual  injunction  of  the  judgment  Such 
a  suit  may  be  brought  without  fraud,  as  by  a  representative  of  a  deceased 
party ;  and,  therefore,  it  may  be  a  case  of  innocent  mistake.  Suppose  a  judg- 
ment should  be  obtained  at  law,  by  fraud,  for  a  sum  larger  than  is  justiy  due 
to  the  party,  upon  a  mutual  understanding  of  the  parties  that  certain  set-offs 
should  be  allowed  and  deducted.  There  would  be  no  remedy  at  law ;  and 
yet,  a  court  of  equity  would  not  hesitate  to  enjoin  tiie  judgment,  upon  due 
proof,  to  the  extent  of  the  set-off&  Or,  suppose  a  party  were  suiprised,  at  the 
trial,  by  proof  of  a  claim,  of  which,  from  the  nature  of  the  declaration,  he  could 
have  no  notice,  and  was  in  no  de&ult;  and,  thus  a  recovery  should  be  had  for 
an  amount  not  legally  due ;  the  like  relief  would  be  granted  in  equity  ]  but^ 
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It  will  be  proper  in  the  consideration  of  this  snbject,  1st,  in  what  cases 
To  enuniCTate  the  cases  in  which  a  court  of  equity  interposes,  fi^**^*®^ 
by  granting  injunctions  to  stay  proceedings  at  law :  for  though 
it  would  be  irrelevant  to  enter  into  a  minute  discussion  of 
principles  and  their  application,  yet  a  reference  to  the  author- 
ities which  contain  the  grounds  upon  which  this  relief  is 
most  frequently  granted,  will  probably  be  found  useful ;  and, 
secondly,  To  show  by  what  means  such  injunctions  are  ob- 
tained, dissolved,  revived,  continued  to  the  hearing,  and  made 
perpetual. 

A  very  ancient  branch  of  equitable  jurisdiction  is  that  of 
Accident  ;\2'\  the  usual  instance  of  which  is  the  *relief  given  [*16] 

at  law,  the  party  might  be  utterly  without  redress :  for  he  might  not  be  able 
to  bring  the  case  within  the  ordinary  roles  for  granting  a  new  trial.  Another 
case  may  easily  be  supposed,  where  the  defendant  at  law  has  a  perfect 
defence;  but,  where  the  £)cts  upon  which  it  depends  are  exclusively  within 
the  knowledge  of  the  plaintiff  in  the  suit  In  such  a  case,  a  bill  of  discovery 
is  indispensable  to  enable  the  party  to  make  good  his  defence  at  law.  But  iij 
in  the  mean  time,  the  plaintiff  were  permitted  to  go  on  at  law,  and  to  insist 
upon  a  trial  before  a  discovery  was  obtained,  it  is  obvious  that  the  law  would 
be  an  instrument  of  the  grossest  injustice.  In  such  a  case,  a  court  of  equity 
would  decree  an  injunction  to  stay  prooeedings  until  the  discovery  was  duly 
obtained. 

In  some  of  the  cases  which  have  been  above  supposed,  the  defendant  would 
have  had  a  complete  remedy  at  law,  if|  at  the  time,  he  had  been  in  possession 
of  tlie  appropriate  i»tx)fe.  But  the  great  mass  of  casos  in  which  an  injunction 
is  ordinarily  applied  for,  to  stay  proceedings  at  law,  is  where  the  rights  of  the 
party  are  wholly  equitable  in  their  own  nature,  or  are  incapable,  imder  the 
circumstances,  of  being  asserted  in  a  court  of  law.  A  ready  illustration  of  the 
fcMrmer  dass  may  be  found  in  the  attempt  of  a  trustee,  in  violation  of  his  trust, 
to  oust  the  possession  of  the  cestui  que  trust  of  an  estate,  to  the  benefkdal 
ex^joyment  of  which  he  is  entitled;  or,  of  a  landlord  to  oast  the  possession  of  a 
tenant,  with  whom  he  has  contracted  for  a  lease,  by  an  ejectment,  in  violation 
of  that  contract ;  or  of  a  party  setting  up  a  satisfied  t^rm,  or  an  outstanding 
legal  incumbrance,  to  defeat  the  possession  of  another  person  having  a  better 
conscientious  and  equitable  title  to  it.  Ulustrattons  of  the  latter  class  may  be 
found  in  the  common  cases  of  bonds  and  mortgages,  and  other  penal  securities 
and  covenants  where,  by  the  strict  rules  of  law,  the  party,  after  forfeiture,  can 
obtain  no  relief;  in  cases  of  set-offs  in  equity,  which  are  not  recognized  at  all 
at  lawt  ^  8U<^h ;  <^^  i^  cases  of  partnership  property,  seized  in  execution  by 
a  creditor  of  one  of  the  partners,  where  an  injunction  wiU  be  awarded  to  stay 
prooeedings  until  an  account  of  the  partnership  ftmds  and  rights  is  taken. 

[2]  Various  definitions  have  been  given  of  the  term  "accident;"  as  under- 
stood in  a  court  of  equity.  Mr.  Jeremy  (Eq.  Juris,  p.  368)  defines  it  to  be  an 
occurrence  in  relation  to  a  contract,  which  was  not  anticipated  by  the  parties, 
when  the  same  was  entered  into,  and  which  gives  an  undue  advantage  to  one 
of  them  over  the  other,  in  a  court  of  law."  It  may,  however,  be  remarked, 
that  accidents  in  ^e  sense  of  a  court  of  equity,  may  arise  in  relation  to  other 
things  besides  contracts,  and  that,  consequently,  the  confining  of  the  definition, 
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In  what  caaos  ^here  a  bond  or  other  security  has  been  lost,  burnt,  or  acci- 
^^'^    '  dentally  canoelled.(a)  [1]   Upon  this  ground,  an  administrator 

(a)  Bary  v.  Style,  Latch.  24  Abdee'a  case,  fb.  146.  Bnghiman's  east,  ib. 
148.  Ancm,  1  Vem,  180.  Godfrey  v.  Twm&r,  ib.  247.  Nicholson  v.  PcUtiaon, 
ib.  310.  Underwood  v.  Staney,  1  Oh.  Ca.  t7.  Collet  v.  Jacques,  ib.  120.  LigJU^ 
hone  V.  Warefen,  1  Eq.  Ab.  92.  WhitfvUd  ▼.  Favaset,  1  Ves.  38T.  5A"^  v. 
jBuey,  3  Atk.  13.  TmOmin  v.  iVioci  6  Ves.  238.  East  India  Go.  v.  Boddam,  9 
Yes.  464.  That  no  relief  is  given  in  equity  in  the  case  of  a  lost  bill  of  ex- 
change, Ac.  vide  Waknesley  v.  ChUd,  1  Ves.  341.  Glyn  v.  The  Bank  of  England, 
2  Ves.  41.    Mossop  v.  Eadon,  16  Ves.  430. 


to  contracts  is  not  entirely  accurate.  Mr.  Story  (1  Story  Eq.  Juris,  sec.  78,) 
says  of  accident :  "  By  this  term  is  intended  not  merely  inevitable  casualty, 
or  the  act  of  Providence,  or  what  is  technically  called  vis  major,  or  irresistiblo 
force ;  but  such  unforeseen  events,  misfortunes,  losses,  acts  or  omissions,  as  are 
not  the  result  of  any  negligence  or  misconduct  in  the  party." 

The  jurisdiction  of  equity,  in  cases  of  aocident,  is  said  to  be  coeval  with  its 
existence  (9  Ves.  466 ;  Armitage  v.  Wadsworth,  1  Madd.  Rep.  189  to  193.) 
But  a  court  of  equity  will  not  interpose  in  all  cases  of  accident  It  will  only 
interfere ;  first,  when  a  court  of  law  cannot  grant  suitable  relief;  and  second, 
when  the  party  has  a  conscientious  titlo  to  relief  Blackstone  remarks,  "many 
accidents  are  supplied  in  a  court  of  law ;  as  loss  of  deeds,  mistakes  in 
receipts  and  accounts,  in  wrong  payments,  deaths,  which  made  it  im- 
possible to  perform  a  condition  literally,  and  a  multitude  of  other  contin- 
gencies. And  many  cannot  be  redressed  even  in  a  court  of  equity ;  as  if  by 
aocident  a  recovery  is  ill  suffered,  a  devise  ill  executed,  a  contingent  remainder 
destroyed,  or  a  power  of  leasing  omitted  in  a  family  settlement."  3  Blk.  431. 
See  King  v.  Baldwin^  17  Johns.  Rep.  384 ;  Float  v.  Kimberley,  9  Johns.  R^ 
470. 

Where  a  man  is  barred  of  liis  remedy  at  law,  by  inevitable  accident,  chan- 
cery wiU  grant  relief  Jones  v.  WoodhuU,  1  Root,  298.  Ihty  v.  WhttOesey,  1 
Root,  310.  Gay  v.  Adams,  I  Root,  106.  A  complainant,  who  by  accident, 
is  prevented  from  obtaining  relief  at  law,  where  he  has  it  complete,  may  be 
relieved  in  chancery,  but  should  pay  costs.  Degrafftmreid  v.  Bonald  ds  Co.,  2 
Hen.  &  Mnnf.  10.  A  complainant  whose  remedy  was  complete  at  common 
law,  but  who  by  accident,  was  prevented  from  making  it  there,  may  be  relieved 
in  chancery  against  the  judgment  Ib.  A  court  of  chancery  having  taken 
cognizance  of  a  suit  for  the  purpose  of  a  discovery,  will  entertain  it  for  the 
purpose  of  relief  in  most  cases  of  fraud,  account,  aocident  and  mistakeu 
Middletown  Bank  v.  Buss,  3  Conn.  Rep.  135.  Isham  v.  GUberi,  3  Conn.  Rep. 
166. 

[1]  Formerly  there  could  be  no  remedy  on  a  lost  bond  in  a  court  of  oommon 
law,  because  there  could  be  no  pro/ert  of  the  instrument  Now,  however, 
where  there  is  an  allegation  of  loss  of  time,  and  accident,  couitB  of  law  dis- 
pense with  the  pro/ert  and  entertain  jurisdiction.  3  Term.  Rep.  151 ;  ib.  153. 
Mr.  Story  (1  Story's  Eq.  Juris,  sec.  82)  states  tlie  principal  ground  for  the  in- 
terference of  courts  of  equity  in  such  cases,  as  follows:  "No  other  court 
can  fhrnish  the  same  remedy,  with  aU  the  fit  limitations  which  may  be 
demanded  for  the  purposes  of  justice,  by  granting  reUef  only  upon  the  terms 
of  the  party's  giving  (when  proper)  a  suitable  bond  of  indemnity.  Now  a 
court  of  law  is  incompetent  to  require  such  a  bond  of  indemnity,  as  a  part  of 
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who  had  committed  a  devastavit  at  law  by  paying  legacies^  In  what  cases 
was  relieved  against  a  bond  which  unexpectedly  started  up,  ^^""^ 

its  judgments,  although  it  has  flometunes  attempted  an  analogous  relief  (it  is 
difficult  to  understand  iqion  wha;t  ground,)  by  requiring  the  previous  offer  of 
such  an  indemnity.  But  such  an  offer  may,  in  many  cases,  fall  far  short  of  tlio 
just  relief;  for,  in  the  intermediate  tune,  there  may  be  a  great  change  of  the 
circumstances  of  the  parties  to  the  bond  of  indemnity.  In  joint  bonds,  there 
are  still  stronger  reasons ;  for  the  equities  may  be  different  between  the  differ- 
ent  defendants.  And,  besides,  a  court  of  equity,  before  it  will  grant  reUef,  (it 
is  otherwise  where  discovery  only,  is  sought,)  will  insist,  that  the  defendant 
shall  have  the  protection  of  the  oath  and  affidavit  of  the  plaintiff  to  tho  fkct 
of  the  loss;  thus  requiring,  what  is  most  essential  to  the  interests  of  justice, 
that  the  party  should  pledge  his  conscience  by  his  oath,  that  the  instrument  is 
lost" 

The  loBS  of  a  bond  gives  a  court  of  equity  jurisdiction  to  enforce  the  pay- 
ment. McDowdts  AdministrcUor  v.  Lawless^  6  Monroe,  140.  Gwathney  v. 
Stampy  2  Tenn.  Rep.  308.    Lawrence  v.  Hammett^  3  J.  J.  Marsh.  288. 

The  loss  of  a  negotiable  note  furnishes  sufficient  ground  for  resorting  to 
chancery  to  recover  the  amount  firom  the  endorser.  But  if  the  note  has  not 
been  negotiated  at  bank,  it  is  necessary  to  allege  in  the  bill,  all  the  fSicts  le> 
gaily  necessary  to  be  shown,  to  manifest  due  diligence  to  obtain  the  money 
from  the  assignor.     West  v.  P<Ukm,  litt  SeL  Gas.  405. 

Where  defeasance  to  a  bond  is  lost,  it  Aimishes  just  ground  for  equitable  in- 
terposition, though  no  defence  was  made  at  law.  Wibon  v.  Davis,  1  A.  K. 
Marsh.  219. 

In  a  suit  in  chancery,  praying  relief  for  a  lost  writing,  though  strictly  the 
party  should  make  affidavit  of  tho  loss,  yet  if  the  proof  of  the  loss  is  dear, 
the  affidavit  of  the  loss  may  be  dispensed  with.  Graham  v.  Hadcwifh,  1  A. 
K.  Marsh.  424.  Parsons'  AdamW,  v.  WOaon,  2  Tenn.  Rep.  260.  WOb  v.  Bow* 
nuxiCs  Ex^rs.  3  J.  J.  Marsh.  73. 

The  loss  of  an  article  of  agreement  containing  mutual  covenants  is  sufficient 
to  confer  jurisdiction  on  a  court  of  chancery,  in  favor  of  the  injured  party. 
Bohoare  v.  Bohoarey  1  litt  124. 

Finding  a  lost  note  after  suit  in  chancery  instituted  for  recovery  of  its 
amount,  does  not  oust  the  chancellor  of  jurisdiction.  Crawford  v.  Summers^ 
3  J.  J.  Marsh.  200. 

Equity  has  jurisdiction  wherever  a  lost  instrument  is  to  be  set  up,  notwith- 
standing that  the  courts  of  law  now  exercise  jurisdiction  in  the  same  cases. 
Shields  v.  CommonweaUhj  4  Randolph,  541. 

Where  the  loss  of  a  bond  or  note  is  the  sole  cause  of  resorting  to  chancery, 
and  the  existence  of  the  note  is  admitted  or  proved,  a  legal  consideration  will 
be  inferred,  and  it  is  not  necessary  for  the  complainant  to  prove  the  equity  of 
the  transaction  on  which  the  note  was  founded,  until  the  onus  probandi  shall 
be  thrown  on  him  by  evidence  introduced  by  the  defendant  McBvoy  v.  Ooeh' 
ran^  3  Litt  454. 

A  bill  in  chancery  should  so  certainly  set  forth  the  comj^ainant^s  case,  as  to 
enable  the  chancellor  at  once  to  determine  on  the  appropriate  remedy ;  but 
where  relief  is  sought  on  a  lost  paper,  a  party  may  be  permitted  to  mistake 
his  case,  and  derive  any  aid  he  can  from  the  answer.  Bankm  v.  Maxwell,  2 
A.  K.  Marsh.  490. 

A  court  of  equity  will  not  charge  a  surely  Airther  than  he  is  bound  at  law ; 
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In  what  cases  the  assets  haying  been  originally  sufficient,  but  the  greatest 
*^™°*^  part  of  them,  which  consisted  of  houses,  having  been-  con- 

sumed in  the  fire  of  London.(a)  It  has,  however,  been  deter- 
mined, in  contradiction  to  the  first  decisions  upon  the  point,(6) 
that  there  is  no  equity  under  this  head  of  accident  in  favor 
of  the  lessee  of  a  house,  who  is  liable  to  repair,  with  an  ex- 
ception of  damage  by  fire,  for  an  injunction  against  an  action 
[*17]  under  the  contract  for  non-payment  of  *rent  upon  the  de- 

struction of  the  house  by  fire  ;(c)  and  upon  the  principle  that 
a  purchaser  becomes  in  equity  the  owner  of  the  premises  firom 

(a)  Crofi  y.  Lmdseg^  2  Freem.  1. 

(6)  Camden,  v.  MorUm^  2  Eden,  219.  Brovm  v.  QmUJlieT,  ib.  S.  0.  Amb.  619. 
SMt  V.  Wright,  1  T.  B.  T08. 

(c)  Eotrt  v.  GrweSy  3  Anst.  687.  HoUmppfeB.  y.  Baker,  18  Yes.  118.  This 
sabject  was  first  discussed  by  Mr.  Fonblanque,  in  a  very  able  note  to  the 
Treatise  on  Equity  (5th  edition,  yol.  1,  374.)  The  arguments  there  adduced 
by  him,  led  the  court  of  exchequer  to  that  sound  conclusion  by  which  the  de- 
terminations of  Lord  Northington  and  Lord  Bathurst  were  oyerruled. 

but  if  a  surety  bound  at  law  cannot  be  charged  there  for  want  of  the  instru- 
ment, of  which  the  creditor  is  depriyed  by  accident  or  fraud,  as  by  a  loss  of 
the  instrument,  or  a  withholding  it  by  the  surety,  equity  will  giye  relief 
Qravea  y.  McCaO,  1  Call,  414. 

If  a  party  resorts  to  a  court  of  equity  on  account  of  the  loss  of  a  paper, 
where  tiie  subject-matter  is  not  cognizable  in  equity,  he  must  annex  an  alBda- 
yit  of  the  loss  of  his  bill;  but  if  the  subject  be  within  the  jurisdiction  of  the 
court  of  chancery,  such  afiSdayit  is  not  required.  Paorf  y.  Tbylor,  2  Bibb, 
666. 

Equity  will  sustain  a  bill  on  a  note  lost  without  fault  of  the  complainant 
Fi»her  y.  Mershcm,  3  Bibb,  62T. 

In  order  to  sustain  a  bill  in  equity  for  discoyery  and  reliel^  where  the  loss  of 
a  deed  is  relied  on  as  the  sole  ground  of  chancery  jurisdiction,  the  plaintiff  ac- 
cording to  the  English  chancery  practice,  must  file  an  aflSdavit  of  the  loss ; 
but  this  rule  cannot  extend  to  a  case  where  a  fraud,  trust,  or  other  known 
ground  of  chancery  jurisdiction  is  relied  on,  and  a  deed  is  sought  to  be  dia- 
dosed,  as  any  other  material  fact  is  sought  to  be  disclosed,  by  the  answer  of 
the  defendant ;  and  as  this  court  is  not  yested  with  equity  jurisdiction  in  cases 
of  lost  deeds,  independently  of  some  other  ground  of  equity  jurisdiction,  the 
rule  requiring  an  affldayit  is  not  applicable.  CamfbOl  y.  SMm,  13  Pidcer- 
ing,  8. 

A  court  of  chancery  will  take  jurisdiction  of  a  case  upon  a  lost  writing,  but 
very  clear  proof  of  its  execution  and  contents  is  required.  Jadkaon  y.  Jdeksan*s 
Adrn'r.  6  Dana,  268. 

The  loser  of  notes  at  gaming,  may  file  his  bill  in  equity  to  restrain  their 
transfer,  and  the  prosecution  of  suits  upon  them ;  and  this  whether  the  loser 
indorsed  them,  or  passed  them  by  deliyery  merely,  or  whether  they  remain  in 
the  hands  of  the  winner,  or  haye  been  transferred  to  a  third  person,  with  no- 
tice of  the  circumstances  under  which  the  winner  acquired  them.  BofHur  y. 
OaXiihan,  6  Ala.  Bep.  708. 
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the  moment  of  the  contract,  if  the  premises  are  deteriorated  in  what 
by  fire  or  other  accident  before  the  contract  is  completed,  yet  8^""^*®^ 
the  loss  will  fall  upon  the  purchaser.(a)  The  death  of  an 
occupier  is  not  that  species  of  accident  upon  which  a  court  of 
equity  will  sustain  a  bill  for  an  account  of  mesne  profits  ;(6) 
but  numerous  modern  decisions  have  established,  that  where 
several  persons  are  jointly  bound,  though  at  law  the  security 
of  the  creditor  is  wearing  out  as  each  of  the  debtors  dies,  yet 
that  a  court  of  equity  will  permit  the  creditor  to  resort  to  the 
assets  of  a  deceased  debtor.(c)[l] 

(a)  i\itw  y.  MeOor,  6  Voa.  349.  Oolea  y.  TreooOdck,  9  Yes.  346.  Ez  parte 
MmoT,  11  Yes.  559.  Bosrford  y.  Pumrier,  1  Mad.  Bep.  532.  Akhurst  y.  John^ 
don,  1  Swanst.  85.  Beodl  y.  Hvsdty^  2  Ba.  k  Be.  287  ;  as  a  purchase  befiare 
the  master  is  not  complete  before  oonfirmation  of  the  report^  a  loss  after  the 
report,  but  before  oonflrmatioii,  fiiUs  upon  the  yendor.  JSe  parte  Uimor^  sup. 
Twigg  y.  J^VWd;  13  Vee.  517. 

(*)  JPidteney  y.  Warrm,  6  Yes.  88.  Lord  Kenyon,  in  Bale  y.  Waftft,  2  Bro. 
0.  0.  80,  appears  to  haye  thought  that  a  ooart  of  equity  might  look  upon 
bankruptcy,  under  certain  circumstances,  as  a  case  of  accident 

(e)  Stevens  y.  Praed,  2  Yes.  jun.  523.  Ikmid  y.  Oroea,  3  Yes.  279.  Sle- 
jpheruan  y.  Chiewdlt  ib.  596.  Cfray  y.  Chiswdi,  9  Yee.  118.  JEx  parte  Kendal, 
17  Yes.  520.  1  Rose,  71.  Devaynes  y.  Noble  (Sleech's  case,)  1  Meriy.  539, 
which  haye  oyemiled  Lord  Thurlow's  determination  in  Boare  y.  Coteacmf  1 
Bro.  0.  0.  27. 


[1]  Where  the  remedy  at  law  is  gone,  chancery  will  not  reyiye  it  in  the  absence 
of  fraud,  accident  or  mislake.  Walter's  rep.  y.  RSag's  adm'r.  2  Har.  &  GUI, 
305. 

But  bonds  and  coyenants  which  haye  been  ilurly  made  and  are  founded 
upon  sufficient  consideration,  but  haye  become  defectiye,  or  unayailable  at 
law,  will  be  sustained  in  equity.    Noah  y.  Webh,  1  Edwards,  604. 

As  where  P.  purchased  property  at  the  sale  of  an  intestate's  estate,  for 
which  he  gaye  bond  and  surety,  subsequently,  the  first  administrator  haying 
died,  P.  administered  de  honis  non^  and  the  bond  came  into  his  possession  and 
was  afterward  lost  Held,  that  the  next  of  kin  might  sue  the  administrator 
and  his  surety,  and  set  up  and  recoyer  the  bond.  AHan  y.  MUkr^  Harp.  £q. 
69. 

But  a  laches  of  many  yeara,  in  pursuing  any  legal  demand  against  an  obli- 
gor, in  a  bond,  will  so  far  protect,  that  this  court  will  not  aid  the  creditor  seek- 
ing relief  against  the  representatiyes  of  the  deceased  obligor,  nor  aid  one  obli- 
gor seeking  to  compel  another  to  contribute.    Doughty  y.  Baoot,  2  Desau.  546. 

A  partnership  debt  is  not  extinguished  in  equity  by  the  bond  of  an  indiyi- 
dual  partner.     WeoA^er  y.  Tbpsoott^  9  Leigh,  424. 

Equity  will  set  up  a  lost  bond  against  a  surety,  and  upon  aatisfiictory  proof 
that  the  lost  bond  bound  the  heirs,  against  the  heirs  of  the  principal  obligor 
also.    Kearney's  admVs,  y.  Kearney's  JieirSj  6  Leigh,  478. 

S.,  by  fraud  and  deception  practised  on  Q.,  procures  him  to  execute  a  bond 
to  H.,  upon  which  H.  brings  a  suit  against  GK,  and  reooyers  judgment  against 
him  by  defiralt  G.  files  a  biU  in  equity  to  be  relieyed  agiun.st  the  judgment  on 
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In  wliat  casee       *  Mistake  is  anotlier  common  head  of  equitable  interpo- 
^^^^^  sitioii;[l]  as  where  a  mistake  has  been  made  in  the  draw- 

Mistake. 

the  ground  of  the  fraud  practised  upon  him,  without  assigning  any  reason  for 
not  having  defended  hunself  at  law.  Held,  by  the  court,  that  as  he  might 
have  defended  himself  at  law,  on  a  plea  of  non  est  fadum^  he  is  not  relievable 
in  equity.    Haden  v.  Garden,  7  Leigh,  167. 

And  if  the  creditor  wants  relief  touching  the  personal  assets  of  his  debtor, 
he  must  show  that  he  has  taken  out  execution  at  law,  and  pursued  it  to  every 
available  extent  agjunst  the  property  before  he  can  resort  to  equity.  It  is  not 
enough  that  he  has  judgpnent  and  execution.  He  must  show  that  his  execu- 
tion cannot  be  enforced  without  the  aid  of  equity.  Sanders  v.  Alexander^  2 
J.  J.  Marsh.  301. 

A  creditor  who  has  obtained  judgment,  and  sued  out  execution  and  levied 
it  on  property  in  which  the  debtor  has  the  equitable  but  not  the  legal  estate, 
is  entitied  to  the  aid  of  a  court  of  equity  to  make  the  property  available  in 
payment  of  his  demand.    Perry  v.  Mxony  1  Hill,  335. 

The  general  rule  is,  that  a  creditor  must  first  obtain  judgment  at  law,  before 
he  can  ask  relief  in  equity ;  but  this  rule  applies  only  where  the  court  is  called 
on  to  aid  a  creditor  in  furtherance  of  his  legal  remedy.  It  has  no  application 
when  the  court  is  asked  to  give  effect  to  its  own  judgment  And,  therefore, 
where,  on  a  bill  by  an  administrator  against  creditors  to  marshal  the  assets, 
Ac.,  an  injunction  was  obtained  restraining  proceedings  at  law,  and  creditors 
oame  in  and  established  their  demands,  ihls  is  a  judgment  of  a  court  of  equity. 
^  And  if  the  creditors  afterward  file  their  bill  to  set  aside  certain  conveyances 
by  the  ihtestate  as  fraudulent,  and  it  appears  by  the  bill  that  they  have  no 
remedy  at  law,  they  will  be  entiUed  to  relief  in  equity.  Broum  v.  McDonaH 
1  Hill,  297,  301. 

Where  a  judgment  debtor  dies  before  the  judgment  creditor  has  obtained  an 
equitable  lien  upon  his  personal  property  by  the  filing  of  a  creditor's  bill,  it 
cannot  be  reached  by  filing  a  bill  of  that  nature  against  the  widow  and  heirs 
of  the  deceased  debtor.  Wiiber  v.  CoUier^  3  Barb.  Oh.  Rep.  427.  An  ordina- 
ry judgment  creditor's  bill  is  not  the  proper  remedy  to  reach  real  estate  of  a 
deceased  judgment  debtor,  or  an  equitable  interest  in  real  estate^  which  has 
descended  to  his  heirs  at  law.  Ih.  If  the  decedent  hel4  the  legal  titie,  so 
that  the  judgpnent  was  a  lien  upon  the  land,  the  judgment  creditor's  proper 
course  is  to  revive  the  judgment  against  the  heirs  or  devisees  of  the  decedent, 
and  then  to  have  the  property  sold  upon  execution.  But  if  the  decedent's 
interest  in  the  real  estate  was  a  mere  equitable  interest,  under  a  contract  to 
purchase,  or  otherwise,  which  cannot  be  sold  on  execution,  the  judgment  cre- 
ditor, after  exhausting  his  remedy  against  the  personal  representatives  of  the 
decedent,  or,  ascertaining  that  they  have  no  assets  to  pay  his  debt,  should  ap- 
ply to  the  surrogate,  and  compel  them  to  sell  the  equitable  interest  of  the  tes- 
tator or  intestate  for  the  payment  ef  his  debts;  as  authorized  by  the  Revised 
Statutes.    Ih.    (See  Waterman's  Am.  Ch.  Dig.,  title  Debtor  and  Obeditob.) 

[1]  Mr.  Jeremy  (Eq.  Juris,  p.  385,)  defines  mistake  to  be  "tliat  result  of  ig- 
norance of  law,  or  of  &ct,  which  has  led  a  person  to  commit  that  which,  if  he 
had  not  been  in  error,  he  would  not  have  done."  This  definition  is  very  well, 
as  iUr  as  it  goes;  but  it  does  not  comprehend  cases  of  omission  or  neglect 

There  is  a  marked  distinction  between  ignorance  of  law  and  ignorance  of 
fact  It  is  a  settled  maxim  that  the  fonner  does  not  excuse;  the  law  only 
aiding  those  who  are  negligent^  and  not  those  who  slumber  over  their  rights. 
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ing,  engrossing,  or  cancellation  of  an  instrament(a)[2]  in  an  in  what 

g^ranted. 

(a)  CrosHyy  v.  Middldtm,  3  Ch.  Rep.  55.  Pr.  Can,  309.  Swia  y.  Barry, 
Finch,  413.  2  Preem.  16.  Sunburn  v.  Oartis,  Rtzg.  118.  Onions  ▼.  Tyrer, 
1  P.  W.  345.  Benlde  y.  Boyal  Exchange  Company,  1  Yes.  118.  JcAabert  y. 
Duke  of  ChandM,  1  Eden,  372.     East  India  Company  v.  Neave,  5  Yes.  173. 

Bat  no  person  can  be  supposed  acquainted  with  aU  matters  of  fact ;  neither  ia 
it  possible  by  any  degree  of  diligence,  in  all  cases  to  obtain  that  knowledge. 
Ck)nsequent]y  ignorance  of  a  fact  does  not  imply  culpable  negligence.  And  it 
seems,  if  a  party  has  forgotten  facts,  he  will  be  held  excusable,  because,  under 
such  circumstances,  he  acts  under  the  like  mistake,  as  if  he  had  neyer  known 
the  facts.     1  Story's  £q.  Juris.  140 ;  9  Mees.  t  Wols.  54,  68,  cited. 

To  entitle  the  party  to  relief  on  the  ground  of  ignorance  or  mistake  of  facts, 
the  facts  must  be  material  to  the  act  or  contract  Por  though  there  may  be 
an  accidental  ignorance  or  mistake  of  a  fact,  yet  if  the  act  or  contract  is  not 
materially  affected  by  it,  the  party  claiming  relief  will  be  denied  it  Hence,  if 
A.  were  to  sell  an  estate  to  B.,  whose  location  was  well  known  to  each,  and 
they  mutually  belieyed  it  to  contain  twenty  acres,  and  in  point  of  fiict,  it  only 
contained  nineteen  acres  and  three-fourths  of  an  acre,  and  the  difference  would 
not  haye  yaried  the  purchase  in  the  yiew  of  either  party;  and  in  sudi  a  case 
the  mistake  would  not  be  a  ground  to  rescind  the  contract  lb.  sec.  141; 
SmUh  y.  Eoans,  1  Binn.  Rep.  102 ;  Mason  y.  Pearson,  2  John.  Rep.  37.  Nor 
is  the  ground  of  relief,  in  such  cases,  the  'mistake,  or  ignorance  of  material 
facts  alone;  but  the  unconscientious  advantage  taken  of  the  party  by  the  con- 
cealment of  them.  I^  therefore.  A.,  knowing  that  there  is  a  mine  in  the  land 
of  B.,  of  which  he  knows  that  B.  is  ignorant,  should  buy  the  land  without  dis- 
closing the  &Gt  to  B.  for  a  price,  in  which  the  mine  is  not  taken  into  conside- 
ration, B.  would  not  be  entitled  to  relief  from  the  contract^  because  A.,  as  the 
purchaser,  is  not  bound,  from  the  nature  of  the  contract,  to  make  the  disco- 
yery.  To  set  aside  such  a  transaction,  there  must  be  some  legal  obligation  in 
the  party  to  make  the  discoyery.  The  contract  will  not  be  corrected  merely 
because  a  man  of  nice  morals  and  honor  would  not  haye  entered  into  it  It 
must  fall  within  some  definition  of  fraud  or  surprise.  "  It  would  appear,"  says 
Kent,  (2  Kent's  Com.  p.  490,  491,)  "that  human  laws  are  not  so  perfect  as  the 
dictates  of  conscience ;  and  that  the  sphere  of  morality  is  more  enlarged  than 
the  limits  of  ciyil  jurisdiction.  There  are  many  duties  that  belong  to  the  class 
of  imperfect  obligations  which  are  binding  on  conscience,  but  which  human 
laws  do  not  and  cannot  undertake,  directly  to  enioroe.  But  when  the  aid  of 
a  court  of  equity  is  sought  to  cany  into  execution  such  a  contract,  then  the 
principles  of  ethics  haye  a  more  extensive  sway.  It  is  a  rule  in  equity,  that 
aU  the  material  facts  must  be  known  to  both  parties,  to  render  the  agreement 
fair  and  just  in  all  its  parts ;  and  it  is  against  all  the  pruiciples  of  equity,  that 
one  party  knowing  a  material  ingredient,  in  an  agreement  should  be  permitted 
to  suppress  it,  and  still  call  for  a  specific  performance." 

"The  general  grounds,"  says  Story,  (1  Story's  Eq.  Juris,  sea  151,)  "upon 
which  aU  these  distuictions  proceed,  is  that  mistake  or  ignorance  of  &cts  in 
parties,  is  a  proper  subject  of  relief  only  when  it  constitutes  a  material  ingre- 


[2]  At  law  an  agreement  must  be  strictly  and  literally  performed.   But  courts 
of  equity  will,  in  cases  of  accident,  surprise,  fiaud,  or  ignorance,  under  certain 
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In  what  eases  account,(a)  by  a  testator  in  *the  calculation  of  a  legacy ,(i)  or 

granted. 

(a)  Bodney  y.  Hare,  Moee,  296.  Boberis  t.  Kuffin,  2  Atk.  113.  Earl  Pom- 
fret  y.  L(yrd  Wind&yr,  2  Ye&  482.  BrownioeU  v.  BrwmweOy  2  Bro.  0.  C.  82. 
Taylor  y.  HayUn,  ib.  210.  1  Cox,  436.  Jdhnscn  v.  Cwrtia,  3  Bro.  C.  C.  266. 
Lewia  y.  Morgan,  3  Anst,  769.  Walker  y.  Conaett,  For.  Ex.  Rep.  167.  Grey 
y.  MinnUharpe,  3  Yes.  103.  Ovawbera  v.  Ooldmn,  5  Yes.  834,  on  Appeal,  9 
Yes.  264.  Twogoody,  SwansUm,  6  Yes.  486.  Kinsman  y.  Barker,  14  Yes.  679. 
Drew  y.  Power,  1  Scb.  and  Lef.  192. 

(6)  MiJtMr  y.  MUner,  1  Yes.  106.  Braekenbury  v.  Brackenhvry,  2  Kden,  275, 
Amb.  474.  Danvers  v.  Manning,  2  Bro.  C.  C.  18.  1  Cox,  203.  WiUiama  y. 
WiOiamg,  2  Bro.  C.  C.  87.    Phipps  y.  Lord  Mvlgravc,  2  Yes.  613. 

dient  in  the  continact  of  the  parties,  and  disappoints  their  intention  by  a  natu- 
ral error ;  or  where  it  is  inconsistent  with  good  fitith,  and  proceeds  from  a  yio- 
lation  of  the  obligations  which  are  imposed  bj  law  upon  the  conscience  of 
either  party.  But  where  each  party  is  equally  innocent,  and  there  is  no  con- 
cealment of  &cts,  which  the  other  party  has  a  right  to  know,  and  no  surprise 
or  imposition  exists,  the  mistake  or  ignorance,  whether  mutual  or  unilateral, 
is  treated  as  laying  no  foundation  for  equitable  interference.  It  is  strictly 
damnum  absque  injuriti." 

drcumstances,  giye  relief.  Yery  often  by  dispensing  with  formalities,  or  pre- 
suming that  they  baye  been  complied  with,  chancery  will  relieye  a  party  lh>m 
responsibility,  where  accident  would  render  the  application  of  rules  of  law  in- 
jurious or  oppressiye.  So,  if  a  writing  has  been  executed  with  a  yiew  of 
obtaining  a  particular  object,  and  by  mistake  it  has  been  so  drawn  as  not  to 
baye  the  contemplated  operation  at  law,  chancery  will,  in  many  cases,  put  such 
a  construction  upon  it  as  will  fiilfil  the  intention  of  the  parties.  Where  a  party 
in  executing  an  instrument,  omits  certain  formalities  reqmred  at  law,  chancery 
will  sometimes  supply  the  defect,  or  g^e  such  relief  as  appears  consistent  with 
the  intention  of  the  party,  and  the  justice  of  the  case.  Agreements  actually 
executed,  although  not  founded  on  prior  written  agreements,  will  sometimes  be 
reformed  by  courts  of  equity,  on  the  ground  of  mistake. 

Where  there  is  a  written  agreement,  it  is  presumed  to  embrace  the  whole 
sense  of  tlie  parties;  and  it  is  against  the  policy  of  the  common  law,  to  add  to 
or  yary  the  terms  of  such  an  agreement.  Courts  of  equity,  howeyer,  will  grant 
relief,  upon  clear  proof  of  a  mistake,  notwithstanding  the  mistake  is  to  be 
made  out  by  parol  eyidence.  There  is  certainly  great  danger  in  setting  aside 
the  solemn  engagements  of  parties,  when  reduced  to  writing  by  the  intro- 
duction of  parol  eyidence,  substituting  other  material  terms  and  stipulations. 
But  courts  of  equity  haye  not  hesitated  to  entertain  jurisdiction  to  reform  all 
contracts  where  a  fraudulent  suppression,  omission,  or  insertion  of  a  material 
stipulation  exists,  notwithstanding  it,  to  some  extent,  breaks  in  upon  ihe  imi- 
formity  of  the  rule  as  to  the  exclusion  of  parol  eyidence,  to  yary  or  control  writ- 
ten contracts,  deeming  such  cases  to  be  proper  exceptions  to  the  general  rule. 

The  following  are  the  principal  American  decisions  on  this  subject :  Chan- 
cery will  relieye  against  mistakes  in  drawing  deeds  or  other  writings.  Cbok  y. 
Preston,  2  Root,  78.  Elnun-e  y.  Austin,  2  Root>  416.  Parsons  v.  Hosmer,  2 
Root,  1.  S<mford  y.  Wasfiburn,  2  Root^  499,  Chapmen  v.  AOen,  Kirby,  399 
Lmaster  y.  Bwrtkhart,  2  Bibb,  29.  Ooyers'  ea^rs.  y.  MChe,  2  Bibb,  321 
M'Ourdy  ▼.  BrerOUtt,  5  Monroe.    Inakoe  y.  Ptoctor,  6Monroe,  316.    Parcekr. 
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in  the  number,(a)  names,  or  description  of  legatees  ;(J)  or  by  ^  ^^  <»»• 

granted. 

(a)  Skech  v.  Tharingfon,  2  Ves.  260.  JbwiWtw  v.  Tbmkins,  cit  19  Vea  126. 
SooU  V.  I^ihouktj  1  Cox,  19.  Stebbing  v.  Woftej/,  2  Bro.  C.  C.  86.  1  Cox, 
260.    jahmpkreya  v.  ffumphreys,  2  Cox,  184.     GarveyY.  Hibbert,  19  Ves.  126. 

(6)  UWich  V.  LichfUld,  2  Atk.  3Y2.  flt««v  v.  Berkeley,  2  Eden,  194.  u4«- 
rfrciw  V.  Dobson,  1  Cox,  425.  TTes*  v.  Primate  of  Ireland,  3  Bro.  C.  C.  148.  2 
Cox,  258.  -DcZwiarfi  V.  i2*e«o,  2  Bro.  C.  C.  446.  1  Vea.  jun.  412.  iSftondrnv. 
Stamdsn,  2  Vea  jun.  589.  6  Bro.  P.  C.  195.  Abbot  v.  MassU,  3  Vea.  148. 
JTenneS  v.  Abbott,  4  Ves.  808.  Smith  y.  Coney,  6  Ves.  42.  EbbtMs  y.  C^ 
tonctf,  12  Ves.  2*79.  Smith  y.  Ckmpbdl,  Coop.  278.  Cardeaa  y.  Cardew,  1 
Heriy.  384. 

(roA^^Ti^  2  J.  J.  Mhrsh.  133.  Hunt  v.  Eouamiere's  adni'r,  1  Peters,  1,  13. 
BwrdeU  y.  ^vmms,  3  J.  J.  Marsh.  190.  Harriaon  y.  Jameson,  3  J.  J.  Marsh. 
232.  Zrun<  y.  /Vee^nafi,  1  Hammond,  501.  Mayfield  y.  SeawaU,  Cook,  437. 
Fkamix  Ins.  Go.  y.  GWi^e,  1  Paige,  278.  Bosevelt  v.  FuUon,  2  Cow.  129. 
Chamberlain  y.  l%4?77tpM>n,  10  Conn.  Rep.  243. 

Equity  relieyes  against  mistake,  as  well  as  fraud  in  a  deed  or  contract  in  wri- 
ting,' and  this,  either  where  the  plaintiff  seeks  retief  affirmatiyely,  on  the  ground 
of  mistake^  or  where  the  defendant  sets  it  up  as  a  defence,  or  to  rebut  an 
equity.  Gillespie  y.  Moon,  2  Johns.  Oh.  Rep.  585.  RoseveU  y.  Dak,  2  Cow. 
129. 

Parol  evidence  is  inadmissible  to  show  a  mistake  in  law  as  a  ground  for  re- 
forming a  written  instrument  founded  on  such  mistake.  Wfieatcm  y.  Wheaion, 
9  Conn.  Rep.  96. 

The  court  wiU  open  settlements  made  by  mistake,  although  receipts  in  full 
haye  passed^  and  the  note  on  which  payments  were  made  has  been  taken  up. 
IPCrae  y.  HoOis,  4  Desau.  122. 

Equity  relieyed  against  a  judgment  obtained  against  a  sheriff  through  a  mis- 
take of  the  clerk  as  to  the  bail-piece,  which  the  plaintiff's  counsel  had  agf^ed 
might  be  filed.     Smiffi  y.  WaUace,  1  Wash.  254. 

Relief  was  granted  in  equity  against  a  mistake  in  drawing  a  bond.  Chap- 
man y.  AUen,  Kirby,  399.  Chancery  will  relioye  against  mistakes  and  acci- 
dents.   Matson  y.  Parkharst,  Root,  404.     Gay  y.  Adams,  1  Root,  105. 

Where  the  date  and  name  of  the  payee  of  a  note,  mentioned  in  the  con- 
dition of  a  mortgage  deed  was  mis-described  through  mistake,  it  was  held, 
on  a  bill  for  foreclosure,  stating  such  mistake,  that  it  might  be  corrected 
not  only  as  between  the  parties  to  the  deed,  but  as  between  a  mor^ragor 
and  a  subsequent  mortgagee  with  notice.  Peters  et  al  y.  Goodrich  3  Conn. 
Rep.  146. 

The  court  of  chancery,  in  the  exercise  of  its  moral  jurisdiction,  will  upon 
the  proof  of  fraud,  mistake,  or  surprise,  raise  an  equity  by  which  the  writ- 
ten agreement  of  the  parties  shall  be  rectafled.  It  is  essential,  howeyer, 
that  such  fraud,  mistake  or  surprise^  should  be  alleged  in  the  bill  as  the 
ground  and  olq'ect  of  the  parol  proof     Wesley  y.  Thomas,  6  Har.  k  Johns.  24. 

Equity  relieyes  against  mistakes,  as  well  as  frauds,  in  a  deed  or  contract  in 
writing :  and  parol  eyidence  is  admissible  to  proye  the  mistake,  though  it  is 
denied  in  the  answer;  and  this  when  the  plaintiff  seeks  relief  affirmatiyely, 
on  the  ground  of  mistake.  A%  where  the  owner  of  two  adjoining  tracts  of 
land  haying  sold  one  of  them,  in  describing  the  metes  and  bounds  in  a  deed 
executed  to  the  purchaser,  by  mistake  included  both  tracts.    The  proof  of  the 
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In  what  cases  arbitrators  in  a  matter  of  fact,  or  in  a  matter  of  law  if  (ac- 


granted. 


mistake  being  perfectly  satiafSictory,  the  vendee  waa  decreed  to  convey  to 
the  vendor  the  tract  of  land  not  intended  to  be  conveyed.  Newson  v.  Buffer- 
hw,  1  Dev.  Eq.  379. 

It  is  no  objection  to  the  recision  of  a  contract  on  the  ground  of  the  mia- 
take  of  the  vendor  in  supposing  he  had  some  title  when  he  had  none^  that  a 
conveyance  with  warranty  against  certain  persons  who  were  also  without 
right,  had  been  executed.     JBowKn  v.  PoUock,  *t  Monroe,  33. 

Mistakes  and  frauds  are  equally  relievable  in  equity.  DunkupY.  Stetoon^  4 
Mason,  349. 

A  mistake  in  a  writing  referring  to  another,  may,  in  a  court  of  equity,  be 
corrected  by  the  writing  referred  to.  Argenbright  v.  Caimpbdl^  3  Hen.  & 
MunC  144. 

In  what  oases  a  court  of  equity  will  reform  a  written  instrument,  upon  the 
ground  of  mistake.  The  mistake  must  be  made  out  by  the  clearest  and  most 
unequivocal  evidence.  It  seems  that  the  court  would  not  reform  it  to  the  pre- 
judice of  bona  fide  purchasers  without  noUee.  United  States  v.  Monroe, 
5  Mason,  672. 

The  parties  agree  to  exchange  lands,  acre  for  acre ;  in  laying  o£f  the  land  a 
mistake  is  committed  by  which  one  party  receives  a  deed  for  one  hund- 
red and  five,  instead  of  seventy-two  acres.  He  must  give  up  the  suiplua 
That  the  deed  is  for  more  or  less  does  not  make  the  mistake  binding.  Ex- 
pression of  satis&ction  with  the  exchange  and  deed,  by  the  party  injured, 
before  the  mistake  and  fraud  was  discovered,  ought  not  to  preclude  the  cor- 
rection of  the  mistake.     Shipp  v.  Swanrij  2  Bibb,  82. 

The  court  will  not  readily  correct  mistakes  after  a  lapse  of  time.  Westbrook 
V.  Harheson^  2  M'Cord's  Ch.  Rep.  118. 

In  Massachusetts  the  court  has  no  jurisdiction,  in  equity,  in  cases  of  mere 
mistake.     Cfotddv.  Gould,  6  Met.  Rep.  274. 

Equity  will  relieve  against  a  nuutake.  Thus,  where  A.  sold  one  hundred 
and  sixty-  five  acres  of  land  to  B. ,  and  subsequently  B.  procured  from  A«  an 
obligation  to  convey  all  his  right  in  the  tract,  supposing  it  contained  one  hund- 
red and  sixty-five  acres,  when  in  fact  it  contained  more,  equity  refhsed  to  en- 
force the  claim  for  the  surplus.  Smith  v.  Smit?i,  4  Bibb,  81.  Where  a  bill 
is  filed  solely  to  correct  a  mistake  in  a  contract,  chancery  will  not  retain  the 
bill  on  the  ground  that  there  is  money  due  on  the  contract  fhun  the  defendant. 
Ex'rs  of  Getman  v.  Beardsley^  2  Johns.  Ch.  Rep.  274.  Where  the  executor 
and  all  concerned  believed  a  tract  of  land  to  be  chargeable  with  the  payment 
of  debts,  and  the  executor  accordingly  paid  them,  equity  will  entertain  juris- 
diction of  the  case,  and  compel  the  legatees  to  refund,  if  Campbdl  v.  Jf  Camp- 
W^  6  Litt  93.  Courts  of  equity  will  grant  relief  against  acts  done  and  con- 
tracts executed  under  a  mistake  of  facts.  ChampU^  v.  Layton,  18  Wen.  407. 
And  where  relief  is  granted  in  such  cases,  it  seems  it  is  extended  as  well  to 
the  refunding  of  money  paid  under  the  contract,  as  to  the  annulling  of  the 
contract  itself.  lb,  A  party  under  a  dear  and  unequivocal  mistake  of  his 
legal  rights,  where  such  rights  are  of  a  doubtfUl  character,  will  be  relieved  in 
equity.  Lammat  v.  Bowky^  6  Har.  k  Johns.  500.  An  executor  being  sued 
on  a  bond  of  his  testator  of  more  than  twenty  years'  standing,  was  advised  by 
his  oounsel  to  rely  on  the  presumption  of  payment  arising  from  the  length  of 
time;  and  supposing  such  presumption  a  sufficient  defence,  neglected  to  fortify 
it  by  other  testimony,  which  was  ia  his  power.    In  consequence  of  evidraoe 
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cording  to  the  recent  modification  of  the  doctrine,)  a  question  in  ^^»t  caaea 

granted. 

given  by  one  of  the  jurors  in  the  jury  room,  a  verdict  was  found  against  him. 
He  afterward  obtained  a  new  trial  by  applying  to  a  court  of  equity,  on  the 
ground  of  mistake  and  accident.    Frice  v.  Fuqua,  4  Mun^  68.    A  bill  cannot 
be  maintained  to  correct  a  mistake  in  a  deed,  so  as  to  make  it  conform  to  the 
parol  contract)  and  include  more  land,  if  defendant  deny  it  in  his  answer. 
CkurchiU  v.  Rogers,  3  Monroe,  81.    Money  paid  by  mistake  and  on  a  usurious 
agreement,  above  the  legal  interest  was  recovered  back  by  English  bill.    Aeik- 
'brook  V.  WcUkinSy  3  Monroe,  82.    A  court  of  equity  has  jurisdiction  to  decree 
the  repayment  of  money  by  mistake;  notwithstanding  the  plaintiff's  remedy 
by  assumpsit  for  money  had  and  received.     Witldns  v.  Wooe^n,  5  Mun£  183. 
Mistake  in  a  writing  is  a  principal  ground  of  chancery  jurisdiction;  and  a  court 
of  equity  is  the  proper  tribunal  to  apply  to  for  relief  against  the  effect  of  a 
writing,  by  which  a  party,  in  consequence  of  an  incorrect  estimate  of  the  weights 
and  number  of  packages,  receipted  for  and  covenanted  to  deliver  a  greater 
quantity  of  merchandize  than  was  in  fact  delivered  to  him.    Lyk  v.  Wittiaw- 
aoTiy  6  Monroe,  143.    It  is  no  objection  to  tlie  redsion  of  a  contract  on  tiio 
ground  of  the  mistake  of  the  vendor  in  supposing  he  had  some  title  wlien  he 
had  none,  that  a  conveyance  with  warranty  against  certain  persons  who  were 
aJso  without  right,  had  been  executed.    BowUn  v.  Pollock,  *l  Monroe,  33.    Mis- 
takes and  frauds  are  equally  relievable  in  equity.    Duniap  v.  Sletaon^  4  Mason, 
349.    Where  a  farm  is  sold  at  so  much  per  acre,  if  the  quantity  bo  mistaken 
by  the  parties,  a  court  of  equity  will  reheve  the  party  injured  by  the  mistake. 
In  such  case  the  vendee  has  a  right  to  take  the  farm  at  the  price  of  the  real 
number  of  acres,  and  to  have  compensation  for  the  deficiency,  if  he  has  paid 
the  oonsideraUon.     Stehbins  v.  Eddy^  4  Mason,  414.    Where  the  bond  of  a 
surety,  required  by  statute  to  be  taken  in  the  name  of  the  infant,  is  taken  in 
the  name  of  the  people,  chancery  will  correct  the  mistake  and  consider  the 
bond  vaUd ;  and  it  will  relieve  in  cases  of  mistakes  in  agreements  as  well  in  the 
case  of  a  surety  as  in  any  other.     Wiser  r.  BladUy,  1  Johns.  Ch.  Rep.  607. 
Courts  of  chancery  wiU  not  reheve  for  mistakes  of  law.     United  States  v.  Dain- 
ielSj  12  Peters,  32.    A.  mortgaged  certain  lands  to  B.  to  secure  him  against 
loss  as  endorser  of  his  (A's)  note.    A  tract  of  land  intended  by  the  parties  to 
be  inserted  in  the  mortgage,  was  omitted  by  mistake.    Afterwards  certain 
creditors  of  A.  obtained  judgment  against  hiuL    B.  paid  the  indorsed  note, 
which  was  for  a  larger  amount  than  the  mortgaged  lands,  and  the  omitted 
tract  were  worth ;  and  A.  was  insolvent    Held,  that  a  court  of  chancery  might 
correct  the  mistake  in  the  mortgage^  and  free  the  omitted  tract  from  the  hen 
of  the  judgments.     Whiie  v.  Wilson,  6  Black£  Rep.  448.    Wherealotor  farm 
is  sold  in  gross,  or  by  the  boundaries,  and  is  conveyed  by  a  deed  containing 
the  words  more  or  less,  such  words  being  inserted  upon  dehberation,  because 
neither  party  professes  to  know  the  precise  quantity  of  land  conveyed,  and  it 
is  afterwards  found  that  the  quantity  of  land  is  les&  than  the  parties  supposed, 
tiie  court  of  chancery  will  not  interfere  for  the  reUef  of  the  purchaser ;  in  the 
absence  of  any  fraud  or  intentional  misrepresentation,  as  to  the  quantity  of  land 
contained  within  the  boundaries  of  the  deed.    Maitvin  v.  Bennett,  8  Piuge,  312. 
Courts  of  equity  sometimes  give  reUef  in  cases  of  mutual  mistakes^  unaccom- 
panied by  fraud,  when  the  property  which  one  party  intended  to  buy,  did  not 
in  fiict  exist ;  or  where  the  subject-matter  of  the  sale  and  purchase  is  so  mate- 
rially variant,  from  what  the  parties  supposed  it  to  be,  that  the  substantial 
object  of  th»  sale  and  purchase  entirely  fihik    lb.    Where  a  sale  of  land  is  con- 
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In  what  cases  of  hw  has  been  expressly  submitted  to  *them.(a)  [1]     Upon 

granted. 

(a)  Oomfarih  v.  Geer,  2  Vern.  795.  Mekdlfe  v.  Ives,  1  Atk.  63.  Ridont  r. 
Pom,  1  Ves.  11.  2  Atk.  494.  Anon.  ib.  644.  Price  v.  WUhanuf,  3  Bro.  C. 
C.  163.  1  Ves.  Jun.  355.  Knox  v.  SimmoMy  3  Bro.  C.  0.  368,  1  Ves.  jun. 
369.  Morgan  v.  Mather,  2  Ves.  jun.  16.  IHck  v.  MHUgan,  ib.  23.  4  Bro.  0. 
0.  117.  Ohing  v.  Ching,  6  Ves.  282.  Toung  v.  WoWer,  9  Ves.  364,  note  to 
Nichols  y.  Chalie,  14  Vea.  271. 


summated  by  the  giving  of  a  deed  and  the  payment  of  a  part  of  the  purchase- 
money,  it  will  not  bo  rescinded  on  account  of  a  deficiency  in  the  quantity  of 
the  land  conveyed ;  especially  where  the  deficiency  is  very  smalL  Jb.  In 
cases  where  land  is  sold  at  a  certain  price  by  the  acre,  or  foot,  and  it  turns  out 
that  by  the  mutual  mistake  of  the  parties,  there  is  a  considerable  deficiency  in 
the  quantity,  equity  sometunes  interferes  and  relieves  the  purchaser  fSrom  the 
payment  of  the  deficiency.  But  in  such  cases,  a  slight  variation  in  quantity 
will  not  afford  a  ground  for  the  interference  of  the  court  to  correct  the  mistake. 
Ib.  Where  appraisers  are  mutually  appointed  to  estimate  the  value  of  pro- 
perty, their  appraisement  will  not  be  set  aside  on  the  ground  of  mistake  in 
their  estimate,  where  no  fi^ud  or  imposition  is  charged.  Carter  v.  TreadtceU 
3  Story's  Rep.  25.  It  is  doubtfiil  whether  equity  can  relieve  against  a  mistake 
committed  by  commissioners  mutually  appointed  to  settle  the  boundaries  between 
two  colonies  or  provinces,  in  a  recent  occurrence,  except  on  the  clearest  proof 
of  mistake.  State  of  Rhode  Island  v.  State  of  Massachusetts,  4  Howard,  591. 
Even  if  the  mistake  were  proved,  it  would  be  difficult  to  disttirb  a  possession 
of  two  hundred  years,  under  an  assertion  of  right,  with  the  tlie  claim  admitted 
by  the  colony  or  province  alleging  the  mistake,  and  by  other  colonies,  in  the 
most  solemn  form.  Ib.  The  court  will  relieve  against  mistake,  especiaUy 
where  it  is  produced  by  the  misrepresentation  of  the  adverse  party.  77ie  Stafe 
of  Rhode  Island  v.  The  State  of  Massachusetts,  15  Peters,  233.  But  the  title  to 
relief  may  be  forfeited  by  acquiescence  or  unreasonable  delay.  Ib.  Equity 
will  not  relieve  against  a  mistake  in  a  sale  of  lands,  in  respect  of  the  quantity 
conveyed,  where  a  deed  is  executed  and  delivered  by  the  vendor,  and  a  mort- 
gage given  in  return  to  secure  the  purchase-money,  unless  the  proof  be  clear, 
direct,  and  positive.  Marvin  v.  Bennett,  26  Wend.  169.  Also  to  entitle  the 
purchaser  to  relief  in  such  case,  the  quantity  must  have  constituted  a  condition 
of  the  sale  as  agreed  upon  by  the  parties.  Ib.  It  is  not  enough  that  it  may 
have  operated  as  an  inducement  to  the  purchase,  in  respect  of  which  the  pur- 
chaser will  be  deemed  to  have  assumed  the  risk,  unless  in  relation  to  it  fhe 
vendor  be  chargeable  with  fraud.  Ib.  Nor  will  relief  be  granted,  if  the  pur- 
chaser, with  ordinary  vigilance  before  the  completion  of  the  contract^  by  view- 
ing the  premises,  or  properly  settling  the  terms  of  the  description,  might  have 
guarded  against  the  alleged  mistake.    Ib. 

In  Massachusetts  the  court  has  no  jurisdiction,  in  equity,  in  cases  of  mere 
mistake.  Gouktr.  Oould,  5  Met.  Rep.  274.  In  Massachusetts  A.  died  intes* 
tate,  leaving  B.  a  son,  and  C.  a  daughter,  his  only  lawfiil  heirs,  and  D.  an  elder 
illegitimate  son,  who  had  always  been  recognized  by  A.  as  a  kiwftd  child,  and 
had  lived  in  A.'s  family  during  his  minority,  and  whose  illegitimacy  was  not 
known  nor  suspected  by  the  lawAil  heirs,  nor  shown  to  have  been  known  by 


[1]  A  pltfin  mistake  on  a  question  of  law  is  a  good  ground  of  exception  to 
the  award.    KtOey  t.  JohiMon  etal  I  \L.^  45.    If  an  award  diaooTor  on  its 
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this  principle  are  founded  the  cases  (too  numerous  to  be  here  ^°  ^^^  ^»"®* 

^  grantoa 

Wmaelf:  D.  claimed  one  third  of  A.'s  real  estate,  and  gave  to  B.  a  quitclaim 
deed  of  aU  his  interest  in  the  estate ;  for  which  B.  gave  him  a  promissory  note. 
After  D.'s  death,  B.  took  up  thfi  note,  and  gave  one  payable  to  D.'s  widow, 
who  was  his  executrix  and  residuary  legatee,  and  afterwards  paid  that  note 
in  part,  by  transferring  to  the  widow  a  note  of  J.  which  was  payable  to  B. ; 
J.  afterwards  took  up  that  not^  and  gave  one  to  the  widow  payable  to  hereelf. 
B.  subsequently  discovered  the  illegitimacy  of  D.  and  filed  a  bill  in  equity 
agamst  the  widow  of  J.  praying  for  a  decree  that  the  widow  had  no  right  in 
the  last  mentioned  note,  and  that  J.  should  pay  the  amoimt  thereof  to  B.;  and 
that  the  widow  should  give  up  the  note  to  be  cancelled.  Hold,  that  all  the 
transactions  set  forth  in  the  bill  were  founded  on  mistake ;  that  no  trust  arose 
therefrom  in  favor  of  B.  of  which  cognizance  could  be  taken,  under  the  Revised 
Statutes  (81)  and  that  the  bill  must  be  dismissed  for  want  of  jurisdiction.  lb. 
Money  paid  through  mistake,  by  individuals,  may  be  recovered  back,  where 
the  mistake  was  either  of  law  or  of  feet,  or  both,  essentially  beaftng  upon  and 
afiTecting  the  payment,  Ac.  Grati  v.  Bedd,  4  B.  Mon.  Rep.  178.  Vide  3  B. 
Mon.  Rep.  613 ;  4  Dana>  309.  The  same  rule  applies  to  corporations  and  their 
agents,  who  are  but  trustees.    lb. 

The  court  will  relieve  from  a  mistake  of  law,  as  well  as  of  fact.  Lawndea  v. 
Chisolm,  2  M'Cord's  Ch.  Rep.  445;  Hopkin's  ex'rs  v.  Maxyck,  1  HiU's  Ch.  Rep. 
261 J  Drew  v.  Clark,  Cook,  374 ;  Fiizgeraid  v.  Jtedk,  4  latt  125 ;  ChampHn  v. 
Laytm^  1  Edwards,  467  ;  Contra,  Sima  v.  Lyle,  4  Wash.  C.  0.  301,  320;  Sunt 
v.  BousTnanier^s admr.  1  Peters,  16;  Lyonv.  Richmond,  2  Johns.  Ch.  Rep.  61 ; 
Leioia  v.  Cooper,  Cook,  467 ;  Jones  v.  Watkins,  1  Stewart,  81:  WOUama  v. 
Hodgson,  2  Har.  k  Johns,  474. 

The  QO\ai  of  chancery,  in  the  exercise  of  its  moral  jurisdiction,  will,  upon 
the  proof  of  fraud,  mistake,  or  surprise,  raise  an  equity  by  which  the  written 
agreement  of  the  parties  shall  be  rectified.  It  is  essential,  however,  that  such 
fraud,  mistake^  or  surprise,  should  be  alleged  in  the  bill  as  the  ground  and 
object  of  the  parol  proof  Wesley  v.  Thomas,  6  Har.  &  Johns.  24.  A  party 
under  a  dear  and  unequivocal  mistake  of  his  legal  rights,  where  such  rights 
are  of  a  doubtful  character,  will  be  relieved  in  equity.  Lawmat  v.  Bowley,  6 
Har.  ft  Johns.  600.  An  executor  being  sued  on  a  bond  of  his  testator  of  more 
than  twenty  years*  standing,  was  advised  by  his  counsel  to  rely  on  the  pre* 
sumption  of  payment  arising  from  the  length  of  time:  and  supposing  such  pre- 
sumption a  sufficient  defence,  neglected  to  fortify  it  by  other  testimony,  which 
was  in  his  power.  In  consequence  of  evidence  given  by  one  of  the  jurors  in 
the  jury  room,  a  verdict  was  found  against  him.  He  afterward  obtained  a  new 
trial  by  appljring  to  a  court  of  equity,  on  the  ground  of  mistake  and  aoddeat 
J^iee  V.  liqua,  4  Mun£  68. 

Distinction  between  ignorance  and  mistake  of  the  law.  The  first  is  not  sua* 
ceptible  of  proo{  and  cannot,  therefore,  be  relieved  against ;  but  mistake  may 
be  proved,  and  when  proven,  relief  will  be  afibrded.  Bopkins^  ears,  v.  Maayck, 
1  Hiirs  Ch.  Rep.  260.  Equity  will  sometimes  relieve  in  cases  of  mistake  of 
law.  Thus,  where  a  party  gave  his  note  for  more  than  he  was  legally  bound 
to  pay,  under  the  mistaken  advice  of  his  counsel.  Fitsgeraid  v.  Feck,  4  Litt 
127.    Where  both  parties  to  an  agreement  have  acted  upon  a  mistake,  as  to 

fece  some  palpable  mistake  of  law  or  fiict  operating  greatly  to  the  prejudice  of 
-either  party  it  may  be  Impeached.    Bupipoaa  r.  WM,  4  Porter's  Rep.  66. 
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In  what  cases  cited,)  in  which  defective  executions  of  powers  and  surren- 

granted. 

the  law,  if  the  nature  of  the  transaction  is  such  that  they  cannot  be  restored 
substantially  to  their  rights  as  they  existed  previous  to  the  agreement^  the  court 
of  chancery  cannot  relieve  against  the  consequences  of  such  mistake.  Croirier 
V.  Acer  J  *l  Paige,  137.  Whether  the  court  of  chancery  can  relieve  a  party 
against  a  mere  mistake  of  law  in  any  case  where  the  adverse  party  has  been 
guilty  of  no  fraud  or  unfair  practice.  lb.  The  court  decided  they  would  grant 
relief  on  contracts  executed  under  a  mistake  of  facts,  but  they  left  it  a  qiuere 
whether  they  would  grant  relief  where  there  was  a  mistake  of  law.  ChampUn 
V  Laytirij  18  Wendell,  319.  A.  with  a  fUll  knowledge  of  all  the  facts,  but  under 
a  mistake  of  the  law,  voluntanly  paid  money  and  executed  his  note  to  M. 
Held,  that  A.  could  neither  reoover  money  paid,  nor  enjoin  the  collection  of  the 
-  note  on  the  naked  ground  of  a  mistake  of  the  law.  Hubbard  v.  MarHn^  8  Yerg . 
498.  Courts  will  sometimes  g^rant  relief  against  a  mistake  of  the  law,  where  it 
can  be  done  without  impairing  the  rights  of  those  who  were  ignorant  of  the 
existence  of  Ay  such  mistake  when  their  rights  accrued.  HaU  v.  Reedf  2  Barb. 
Oh.  Rep.  500.  Distinction  between  ignorance  of  the  law  and  a  mistake  of  the 
law.  lb.  Whether  the  mistake  of  a  party  as  to  the  legal  effect  of  an  ixistni- 
ment  executed  by  him  is,  of  itself^  a  ground  of  relief  in  equity  against  such  in- 
strument. Qwxret  Coiky  v.  Coley,  19  Conn.  Bep.  114.  Where  a  motion, 
made  by  a  deiendanty  to  open  an  order  taking  the  bill  as  confessed,  and 
to  allow  the  defendant  to  put  in  an  answer  was  granted,  but  a  mistake  was 
made  in  the  entry  of  the  order  in  not  making  the  payment  of  the  costs  a  con- 
dition of  opening  the  order,  and  the  defendant  put  in  an  answer  without  pay- 
ing the  costs,  and  the  complainant  repUed  to  the  same;  Held,  that  the  mistake 
in  the  entry  of  the  order  was  waived  by  the  filing  of  the  replication  to  the  an- 
swer, and  that  the  only  remedy  of  the  complainant  to  obtain  satisfaction  of  his 
costs  was  to  proceed  against  the  defendant  as  for  a  contempt  for  the  non-pay- 
ment thereof:  Lortxm  v,  Seanum^  9  Paige,  609.  (See  Am.  Ch.  Dig.  by  Waters 
man — tit  Mistake.) 


Where  relief  is  asked  for,  against  the  mistakes  of  arbitrators,  in  an  award,  a 
court  of  ohanoeiy  will  rectify  them,  if  it  can  be  done  without  setting  aside  the 
award.  Oregory  v.  SeamaThaj  1  Root,  367.  That  the  arbitrators  admitted  im- 
proper evidence,  is  no  ground  for  setting  aside  the  award.  lAUard  v.  Caaey,  2 
Bibb.  459.  A  mere  promise  to  set  aside  an  award,  without  consideration,  and 
without  any  loss  to  the  other  party  in  consequence  of  the  promise,  is  no  ground 
for  resorting  to  a  court  of  equity.  lb.  Award  not  to  be  set  aside  for  miqudg- 
ment  or  mistake,  unless  it  be  manifest  upon  the  fiioe  of  the  award,  and  indioata 
the  award  not  to  be  such  as  was  intended.  Cleavekmd  v.  Dixon^  4  J.  J. 
Marsh.  228.  A  mistake  of  judgment,  in  arbitrators,  is  not  sofllcient  evidenoo 
of  improper  conduct  on  their  part,  to  justify  the  setting  aside  of  their  award 
in  a  court  of  chancery.  OampbeU  v.  Western^  3  Paige,  124.  A  court  of 
equity  ought  not  to  set  aside  an  award  for  olijections  whidi  mi^t  have  availed 
in  a  court  of  law,  and  which  the  party  failed  to  urge  there,  without  a  good 
excuse  for  the  omission,  ffeadv.  Jtftftr,  8  Randolph,  122.  An  award  cannot 
be  set  aside,  either  in  law  or  equity,  except  for  eRora  apparent  on  its  iao^ 
misconduct  in  the  arbitrators,  or  some  palpable  mistake  or  fhuid  in  one  of  tiie 
partiea  Jb.  An  award  ought  not  to  be  set  aside,  unless  in  cases  where  the 
decision  is  plainly  and  grossly  against  law ;  not  where  the  point  decided  might 
be  doubtftU.     Ckary  v.  OooTf  1  Haywood,  225.    An  award  ought  not  to  be 
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ders  of  copyhold  have  been  supplied,  and  marriage  settle*  ^  ^hat  oases 
ment8  rectified  pursuant  to  articles.  [2]  ^"^ 

set  aside,  ualees  it  oertamlj  appears  to  be  against  law ;  and  that  in  a  case 
where  the  arbitrators  meant  to  dedde  according  to  law.  JbR«8  v.  Fraziar^  1 
Hawkins,  379.  A  court  of  equity  will  not  set  aside  an  award  for  miqudg- 
ment  of  the  arbitrators^  unless  it  is  so  grosslj  and  palpably  wrong  as  to  amount 
to  evidence  of  partiality  or  ooiruption.  The  refusal  of  the  arbitrators  to  reduce 
the  eyidence  to  writing,  is  no  evidence  of  partialitj.  Ewing's  admW  v.  JBsott- 
champ,  2  Bibb,  466.  The  power  of  courts  of  equity  to  revise  awards  does 
not  extend  to  cases  in  which  the  objections  to  the  award  have  been  fully  heard 
in  a  court  of  law.  Flovmoy's  ex'rs  v.  Bakoinby  2  Mun£  34.  In  the  case  of  an 
award,  this  court  will  not  interfere,  unless  there  has  been  fraud,  imposition  or 
mistake.  Shq>ard  v.  MerriU,  2  Johns.  Ch.  Bep.  2*76.  Where  the  matter  sub- 
mitted was,  what  damages  the  one  party  or  the  other  was  to  pay,  on  the  sur- 
render of  a  lease ;  and  the  arbitrators  awarded  a  sum  to  be  paid  by  the  lessor 
to  the  lessee ;  but  did  not  take  into  consideration  the  rent  payable  at  the  next 
quarter-day,  considering  that  matter  as  not  in  the  ctHitroversy,  or  submitted; 
nor  was  it  mentioned  or  brought  before  them  by  Uie  parties;  it  was  held  that 
there  was  no  mistake  in  the  award.  Jb.  Where  arbitrators,  after  a  witness 
had  been  sworn  and  examined  and  they  were  left  alone  to  deliberate  on  their 
award,  called  the  witness  again,  and,  without  the  knowledge  or  presence  of 
the  parties,  examined  him  as  "  to  matters  material  to  the  cohtroversy,  on  which 
he  had  befinre  given  testimony,  but  about  which  the  arbitrators  differed  as  to 
what  the  witness  did  testify  on  the  former  hearing,"  an  injunction  to  stay  a 
suit  at  law,  on  the  arbitration  bond,  for  the  performance  of  the  award  was  re- 
fused. Herridc  v.  jB2air,  1  Johns.  Ch.  Bep.  101.  This  court  will  not  grant  an 
injunction  to  stay  an  action  at  law,  on  an  award,  on  the  g^und  that  the  plain- 
tiff was  surprised  by  the  principal  witness  for  the  defendants  swearmg  falsely 
before  the  arbitrators,  and  that  he  could  have  proved  the  falsehood  of  the 
testimony,  if  the  arbitrators  would  have  adjourned  the  hearing  for  that  pur- 
pose, which  they  refused  to  do,  though  requested  by  the  plaintiff,  who  offered 
to  enlarge  tlie  time  of  making  the  award.  Woodwarth  v.  Van  Buskirk,  I  Johns. 
Ch.  Bep.  432.    (See  American  Ch.  Dig.  by  Waterman,  title  Awabd.) 

[2]  Where  the  execution  of  any  requisite  act,  by  a  person  having  a  power,  is 
neglected,  by  mistake,  or  does  not  strictly  conibrm  to  the  authority  entrusted 
to  him,  there  is  either  no  remedy  at  law,  or  the  remedy  is  but  partial  But 
in  equity,  the  defect,  under  certain  circumstances,  will  be  supplied,  or  such 
relief  will  be  given  as  appears  consistent  with  the  intention  of  the  party,  and 
the  justice  of  the  case.  Belief  in  the  cases  of  defective  execution  of  powers^ 
are  for  the  most  part  given,  where,  in  consequence  of  particular  relations  sub- 
sisting between  the  parties^  one  of  them  is  thought  to  have,  in  natural  justice, 
a  peculiar  cUiim  to  satisfaction.  If  there  be  a  defSdctive  execution,  or  attempt 
at  execution,  of  a  mere  power,  equity  will  interpose  and  supply  the  defect  in 
favor  of  parties  for  whom  the  person  entrusted  with  tlie  execution  of  the 
power  is  under  a  moral  or  legal  obligation  to  provide  by  an  execution  of  the 
power.  Such  a  defective  execution  will  be  aided  in  favor  of  persons  standing 
upon  a  valuable  or  a  meritorious  consideration ;  such  as  a  bona  fide  purchaser 
&ir  a  valuable  consideration,  a  creditor,  a  wife,  and  a  legitimate  child ;  imless 
such  aid  of  the  defective  execution,  would,  under  all  the  circumstances,  be  in- 
equitable to  other  persons;  or  it  is  repelled  by  some  counter  equity.  In  cases 
of  defective  execution  of  powers,  a  distinction  is  made  between  powers  which 
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In  what  cases      A  common  instance  of  this  equity,  is  the  case  of  a  joint 
^"^  bond,  where  the  court  infers,  from  the  nature  of  the  condition 

are  created  by  private  parties,  and  those  which  are  specially  created  by  statute,' 
the  latter  being  construed  strictly.  The  defects  which  may  be  remedied  are 
those  which  are  not  of  the  very  substance  of  the  power.  Hence  the  want  of 
a  seal,  or  of  witnesses  or  of  a  signature,  and  defects  in  the  limitations  of  the 
property,  estate,  or  interest,  will  be  aided.  But  equity  will  not  aflford  its  aid 
if  the  power  be  executed  without  the  consent  of  the  parties  who  are  required 
to  consent  to  it.  So,  if  it  be  required  to  be  executed  by  will,  and  it  is  execu- 
ted by  an  irrevocable  and  absolute  deed ;"  this  being  apparently  contrary  to  the 
settler's  intention.  For  a  will  is  always  revocable  during  the  life  of  the  testa- 
tor; while  a  deed  would  not  be  revocable  unless  expressly  so  stated  in  it  So, 
also,  relief  has  been  denied,  where  a  party  having  a  power  of  appointment 
executed  it  absolutely,  without  introducing  a  power  of  revocation,  upon  a 
mistake  of  law,  that  being  a  voluntary  deed,  it  was  revocable.  On  the  other 
hand,  where  powers  in  the  nature  of  trusts  are  required  to  be  executed  by 
trustee  in  favor  of  particular  persons,  and  they  fail  of  being  so  executed,  by 
casualty  or  accident,  equity  will  interpose  and  grant  suitable  relief.  1  Story's 
Eq.  Juris,  sec.  95  et  seq. ;  2  Chance  on  Powers,  ch.  23,  art.  2818  to  3024 ;  Sug. 
on  Powers,  ch.  6,  p.  344  to  393,  3d  ed. ;  Powell  on  Powers,  p.  54,  155,  243, 
280. 

"  WTiat  shall  constitute  an  execution,  or  preparatory  steps,  or  attempts,  to- 
wards the  execution  of  a  power,"  says  Story,  (1  Story's  Eq.  Juris,  sec  171,  ei 
seq.)  "  entitling  the  party  to  relief  in  equity,  on  the  ground  of  a  defective  exe- 
cution, has  been  largely  and  liberally  interpreted.  It  is  clear,  that  it  is  not 
sufficient  that  there  should  be  a  mere  floating  and  indefinite  intention  to  exe- 
cute the  power,  without  some  steps  taken  to  give  it  legal  efiect.  Some  steps 
must  be  taken  or  some  acts  done,  with  this  sole  and  definite  intention,  and  be 
such  as  are  properly  referrible  to  the  power.  Lord  Mansfield  at  one  time  con- 
tended that  whatever  is  an  equitable  ought  to  be  deemed  a  legal  execution  of 
a  power,  because  there  should  be  a  uniform  rule  of  property ;  and  that,  if 
courts  of  equity  would  presume  that  a  strict  adherence  to  the  precise  form 
pointed  out  in  the  creation  of  the  power,  was  not  intended,  and  therefore  not 
necessary,  the  same  rule  should  prevail  at  law.  But  this  doctrine  has  been 
overruled.  And,  indeed,  courts  of  equity  do  not  deem  the  power  well  execu- 
ted unless  the  form  is  adhered  to;  but  in  cases  of  a  meritorious  consideration, 
they  supply  the  defect.  And  relief  will  be  granted,  not  only  when  the  defect 
arises  from  an  informal  instrument,  not  within  the  scope  of  the  power ;  but 
also  when  the  defect  arises  from  the  improper  execution  of  the  appropriate  in- 
strument. All  that  is  necessary  is,  that  the  intention  to  execute  the  power 
should  clearly  appear  in  writing.  Thus,  if  the  donee  of  a  power,  merely  cove- 
nant to  execute  it;  or,  by  his  will,  desire  the  remainder-man  to  create  the 
estate;  or  enter  into  a  contract,  not  under  seal,  to  execute  the  power;  or, 
by  letters,  promise  to  grant  an  estate,  which  he  can  execute  only  by  the 
instrumentality  of  the  power;  in  all  these,  and  the  like  cases,  equity  will 
supply  the  defect.  And  even  an  answer  to  a  bill  in  equity,  stating  that  the 
party  docs  appoint,  and  intends,  by  a  writing  in  due  form,  to  appoint  the 
fund,  will  be  an  execution  of  the  power  for  this  purpose.  The  like  rule 
prevails,  where  the  instrument  selected  is  not  that  prescribed  by  the  pow- 
er; provided  it  is  not,  in  in  its  own  nature,  repugnant  to  the  true  object 
of  the  creation  of  the  power.    Thus,  if  the  power  ought  to  be  executed 
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and  the  whole  transaction,  that  the  bond  was  made  jointly  in  what 


bj  mistake,  and  that  the  real  intention  of  the  parties  was, 

by  a  deod,  but  it  is  execated  by  a  will,  the  defectiTe  exeoation  will  be  aided. 
But  if  the  power  ought  to  be  executed  by  a  will  and  the  donee  of  the  power 
should  execute  a  conveyance  of  the  estate  by  an  absolute  deed,  it  will  be  in- 
valid ;  because  such  a  conveyance,  if  it  avail  to  any  purpose,  must  avail  to  the 
immediate  destruction  of  the  power,  since  it  would  no  longer  be  revocable  as 
a  will  would  be.    The  intention  of  the  power  in  its  creation,  was  to  reserve  aa 
entire  control  over  its  execution,  until  the  moment  of  the  death  of  the  donee; 
and  this  intention  would  be  defeated  by  any  other  instrument  than  a  wilL    An 
act  done,  not  strictly  according  to  the  terms  of  the  power,  but  consistent  with 
its  intent,  may  be  upheld  in  equity.    But  an  act  which  violates  the  veiy  pur- 
pose for  which  the  power  was  created,  and  the  very  control  over  it,  which  it 
meant  to  vest  in  the  donee,  is  repugnant  to  it,  and  cannot  be  deemed,  in  any 
just  sense,  to  be  an  execution  of  it.    But,  in  other  respects,  there  is  no  differ- 
ence between  a  defective  execution  of  a  power  by  a  will,  and  by  a  deed ;  for 
in  each  case,  the  remedial  interposition  of  equity  will  be  applied.    Thus,  if  a 
power  is  required  to  be  executed  in  the  presence  of  three  witnesses,  and  it  is 
executed  in  the  presence  of  two  only,  equity  will  interfere  in  such  a  case.    So 
if  the  instrument,  whether  it  be  a  deed  or  a  will,  is  required  to  be  signed  and 
sealed,  and  it  is  without  seal  or  signature,  equity  will  relieve.    And  where  a 
power  is  required  to  be  executed  by  a  will,  by  way  of  appointment,  there  the 
appointment  will  be  aided,  although  the  will  is  not  duly  executed  according  to 
the  statute  of  frauds;  for  it  takes  effect,  not  under  the  will,  but  under  the  in- 
strument creating  the  power.    Equity  will  also,  in  many  cases,  grant  relief 
where,  by  a  mistake,  a  different  kind  of  estate  or  interest  is  given  from  that 
which  is  authorized  by  the  power,  or  where  there  is  an  excess  of  the  power. 
In  all  these  cases,  it  is  to  be  understood,  that  the  intention  and  objects  of  the 
power,  are  not  defeated,  or  put  aside;  but  that  they  are  only  attempted  by  the 
party,  to  be  carried  formally  into  effect    But  in  all  these  cases  of  relief  by  aid- 
ing and  correcting  defects  or  mistakes  in  ^e  execution  of  instruments  and 
powers,  the  party  asking  relief  must  stand  upon  some  equity  superior  to  that 
of  the  party  against  whom  he  asks  it    If  the  equities  are  equal,  a  court  of 
equity  is  silent  and  passive.    Thus  equity  will  not  relieve  one  person  claiming 
imder  a  voluntary  defective  conveyance,  agsdnst  another  claiming  also  under 
a  voluntary  conveyance ;  but  will  leave  the  parties  to  their  rights  at  law. 
For  regfularly,  equity  is  remediable  to  those  only  who  come  in  upon  an  actual 
consideration;  and  therefore  there  should  be  some  consideration  equitable  or 
otherwise^  express  or  implied.    But  there  are  excepted  cases,  even  from  tliis 
rule;  for  a  defective  execution  has  been  aided  in  favor  of  a  volunteer  where  a 
strict  compliance  with  the  power  has  been  impossible,  from  circumstances  be- 
yond  the  control  of  the  party ;  as  where  the  prescribed  witnesses  could  not  be 
found;  or  where  an  interested  party,  having  possession  of  the  deed  creating 
the  power,  has  kept  it  from  the  sight  of  the  party  executing  the  power,  so  that 
he  could  not  ascertam  the  formalities  required.    For  the  same  reason,  equity 
will  not  supply  a  surrender,  or  aid  the  defective  execution  of  a  power,  to  the 
disinheritance  of  the  heir-at-law.    Neither  will  it  supply  such  a  surrender  in 
&vor  of  creditors,  where  there  are,  otherwise,  assets  sufficient  to  pay  their 
debts;  nor  against  a  purchaser,  for  a  valuable  consideration,  without  notice. 
And  there  are  other  cases  of  the  defective  execution  of  powers,  where  equity 
will  not  interpose ;  as  for  instance,  in  regard  to  powers  which  are,  in  their  own 

6 


granted. 
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In  T^hat  casoB  that  it  should  be  joint  and  seyeral.(a)    It  appears  also  that 

^^™"*®^  similar  relief  would  be  given  in  a  case  which  is  the  converse 

of  this :  as  where  a  person  executes  a  bond,  meaning  that  it 
should  be  the  joint  bond  of  himself  and  another,  and  not  his 
several  bond;  in  such  a  case  unless  there  is  somethiDg 
special,  the  person  who  had  become  so  severally  bound,  has 
a  right  to  have  that  bond  delivered  up ;  for  his  intention  was 
not  to  become  a  mere  several  obligee,  but  to  be  a  joint  and 
several  obligee,  and  the  rights  are  different  both  in  law  and 
equity :  for  if  he  is  only  a  several  obligee  he  has  no  reme- 
dies over  against  any  one,  but  if  he  is  a  joint  and  several 

[*21]  obligee  or  only  *a  joint  obligee,  there  is  a  right  of  contribu- 

tion against  the  other  sureties  in  equity,  and  of  exoneration 
against  the  principal.(J) 

M»take  in  It  is  clearly  settled,  that  where  a  deed  has  been  executed, 

or  money  paid  from  ignorance  of  a  faci^  or  under  an  erro- 
neous impression  respecting  it,  a  court  of  equity  will  relieve. 
(c)[l]    But  there  seems  to  have  been  some  difference  of 

(a)  Primiro$€  v.  Bromley,  I  Atk.  89.  Bishop  v.  Ghnrch,  2  Ves.  100,  3T1 ; 
Simpson  v.  Vcmghanj  2  Atk.  33.  Thomas  v.  Fragefj  2  Ves.  399.  Bum  v. 
Bum,  ib.  573.  Cfray  v.  ChisweU,  9  Ves.  125.  Underwood  v.  Horwood,  10 
Vea.  217.    Sx  parte  HaXket,  19  Ves.  475.    Bevaynes  v.  Noble,  1  Meriv.  564. 

(b)  10  Ves.  225. 

(c)  Pooley  V.  Wray,  1  P.  W.  364.  East  v.  TharrAerry,  3  P.  W.  126. 
Bingham  v.  Bingham,  1  Vea.  125.  Cocking  v.  Pratt,  ib.  400.  SaXked  v.  Ver- 
non, 1  Eden,  64.  Evans  v.  LleweUyn,  2  Bio.  C.  C.  150.  1  Cox,  333.  East 
India  Company  v.  Bonald,  9  Vea  276.    Kidney  v.  Coussmaker,  12  Ves.  136. 


Uiw. 


nature,  statutable,  where  equity  must  follow  the  law,  be  the  consideration 
ever  so  meritorious.  And  indeed,  it  may  be  stated  as  generally,  although  not 
universally  true,  that  the  remedial  powers  of  courts  of  equity,  do  not  extend 
to  the  supplying  of  any  circumstance,  for  the  want  of  which  the  legislature  haa 
declared  the  instrument  void  j  for  otherwise,  equity  would,  in  effect,  defeat  the 
very  policy  of  the  legislative  enactments. 

[1]  Courts  of  equity  will  grant  relief  agamst  acts  done  and  contracts  executed 
under  a  mistake  of  fects.  ChampUn  v.  Layion,  18  Wen.  407.  And  where 
relief  is  granted  in  such  cases,  it  seems  it  is  extended  as  well  to  the  i«flmding 
of  money  paid  under  the  contract,  as  to  the  annulling  of  the  contract  itself  Ib, 
Equity  will  relieve  where  the  number  of  acres  conveyed  is  different  ttom  the 
original  agreement  for  conveyance,  on  the  ground  of  mistake ;  and,  if  the 
variance  be  very  great,  the  words  "  more  or  less,"  in  the  deed,  will  not  pro- 
vent  the  court  from  relievmg.  Young  v.  Oot^,  2  Bibb,  270.  Equity  will  n- 
Ueve  against  a  mistake.  Thus,  where  A.  sold  one  hundred  and  sixty-five  acres 
of  land  to  B.,  and  subsequently  B.  procured  from  A.  an  obhgation  to  odnvey 
all  his  right  in  the  tract,  supposing  it  contained  one  hundred  and  sixty-flve 
acres,  when  in  feet  it  contained  more,  equity  refused  to  enforce  the  daim  for 
the  surplus.  Smith  y.  Smith,  4  Bihh,  SI,  Whei«  a  biU  is  filed  solely  to  correct 
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opinion  upon  the  question,  whether  it  would  do  so,  where  in  what  cases* 
an  act  has  been  done  under  a  mistake  of  the  law.    Lord  King  8"^*^ 

ft  mistako  in  a  oontract^  chaaoery  will  not  retain  the  bill  on  the  groand  that 
there  is  money  due  on  the  contract  from  the  defendant  Exr's,  of  Getman  y. 
BeardtAey,  2  Johns.  Oh.  Bep.  274. 

The  court  will  relieve  firom  a  nustake  of  law,  as  well  as  of  &ct.  Lowndes 
T.  Ohisohn,  2  ITOord's  Ch.  Rep.  455 ;  Hopkin'a  exWs  v.  Mazydc,  1  HilPs  Gh.  Rep. 
251 ;  Drew  v.  Ctark,  CJook,  374 ;  Fiizgeraid  t.  Peck,  4  Litt  126 ;  ChampUn  r. 
LofyHn^  1  Edward's  467.  Contra^  SiiM  v.  I/yk,  4  Wash,  C.  C.  301,  320 ;  Hunl 
T.  Bouamaniere^e  ad'mr.j  1  Peters,  15 ;  Lyon  v.  Bidtmondf  2  Johns.  Ch.  Rep. 
51 ;  Lewie  v.  Cooper,  Cook,  467 ;  Jones  v.  WatkinSj  1  Stewart,  81 ;  WiOiams 
y.  Hodgson^  2  Har.  t  Johns.  474.  The  court  of  chancery,  in  the  exerdse  of 
its  moral  jurisdiction  will,  upon  the  proof  of  fraud,  mistake^  or  suiprise,  raise 
an  equity  by  which  the  written  agreement  of  the  parties  shall  be  rectified.  It 
IS  essential,  howeyor,  that  such  fraud,  mistake,  or  surprise^  should  be  alleged 
in  the  bill  as  the  ground  and  object  of  the  parol  prooC  Wesley  y.  Thomas,  6 
Harr.  k  Johns.  24.  A  party  under  a  dear  and  unequivocal  mistake  of  his 
1(^  rights,  where  such  rights  are  of  a  doubtftd  character,  will  be  relieved  in 
equity.  LammcU  v.  Bowley,  6  Harr.  ft  Johns.  500  An  executor  bemg  sued 
on  a  bond  of  his  testator  of  more  than  twenty  years'  standing,  was  advised  by 
his  counsel  to  rely  on  the  presumption  of  payment  arising  from  the  length  of 
time :  and  supposing  such  presumption  a  sufficient  defence,  neglected  to  fortiQr 
it  by  other  testimony,  which  was  in  his  power.  In  consequence  of  evidence 
given  by  one  of  the  jurors  in  the  jury  room,  a  verdict  was  found  against  him. 
He  afterwards  obtained  a  new  trial  by  applying  to  a  court  of  equity,  on  the 
ground  of  mistake  and  accident    Price  v.  Fuqua,  4  MunC  68. 

Distinction  between  ignorance  and  mistake  of  the  law.  The  first  is  not  sus- 
ceptible of  proof,  and  cannot,  therefore,  be  relieved  against ;  but  mistake  may 
be  proved,  and  when  proven,  relief  will  be  afforded,  ffopkin's  ex^rs.  v  Mazyck^ 
1  HiH's  Ch.  Rep.  250.  Kquity  will  sometimes  relieve  in  cases  of  mistake  of 
law.  Thus  where  a  party  gave  his  note  for  more  tlian  ho  was  legally  bound 
to  pay,  under  the  mistaken  advice  of  his  counsel  Fitzgerald  v  Peck,  4  Litt 
127.  Where  both  parties  to  an  agreement,  have  acted  upon  a  mistake  as  to 
the  law,  if  the  nature  of  the  transaction  is  such,  theCt  thoy  cannot  be  restored 
substantiaJily  to  their  rights  as  they  existed  previous  to  the  agreement,  the 
court  of  chancery  cannot  relieve  against  the  consequences  of  such  mistake. 
Crosier  v.  Acer,  7  Paige,  137.  Whether  the  court  of  chancery  can  relieve  s 
party  against  a  mere  mistake  of  law  in  any  case  where  the  adverse  party  has 
been  guilty  of  no  firiud  or  unfiur  practice.  lb,  Tlie  court  decided  they  Would 
grant  relief  on  contracts  executed  under  a  mistake  of  facts,  but  they  left  it  a 
qnere  whether  they  would  grant  relief  where  there  was  a  mistake  of  law 
ChampUn  v.  Laytin,  18  Wendell,  319.  A.,  with  a  fiiH  knowledge  of  all  the 
fiicts,  but  under  a  mistake  of  the  law,  voluntarily  paid  money  and  executed 
his  note  to  M.  Held,  that  A.  could  neither  recover  money  paid,  nor  enjoin  the 
collection  of  the  note  on  the  naked  ground  of  a  mistake  of  the  law.  Hubbard 
V.  Martin,  8  Yerger,  498.  Courts  will  sometimes  grant  relief  against  a  mis-  - 
take  of  the  law  where  it  can  be  done  without  impairing  the  rights  of  those  who 
were  ig;norant  of  the  existence  of  any  such  mistake  when  their  rights  accrued. 
BaU  V.  Reed,  2  Barb.  Ch.  Rep.  500.  Distinction  between  ignorance  of  the 
law,  and  a  mistake  of  the  law.  lb.  Whether  the  mistake  of  a  party  (as  to 
the  legal  effect  of  an  instrument  executed  by  him)  is,  of  itself  a  ground  of  re- 
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Jn  what  cases  jg  reported  in  one  case  to  have  laid  down,  that  the  maxim 
ignorantia  juris  non  eoccusat  respected  only  the  public,  where 
ignorance  cannot  be  pleaded  in  excuse  of  crimes^  but  that  it 
did  not  apply  in  civil  cases ;  and  he  accordingly  set  aside 
certain  instruments  which  had  been  executed  under  a  mis- 
taken impression  of  the  law.(a)  In  another  case  Lord  Talbot 
observed,  that  it  seemed  hard  that  a  person  should  suffer  for 
ignorance  of  the  law,  or  of  the  customs  of  the  city  of  Lon- 
don, and  set  aside  a  release  executed  by  an  orphan  ignorant 
of  the  full  extent  of  her  rights.(6)  There  is  also  a  dictum 
of  Lord  Hardwicke,  in  which  he  intimated  a  similar  opi- 
nion ;(c)  but  in  a  subsequent  case,(ci)  in  which  the  subject 

[*22]  'vraa  brought  *more  immediately  under  his  consideration,  he 

observed,  that  if  parties  are  entering  into  an  agreement,  and 
have  the  facts  before  them  and  their  counsel,  they  shall  be 
supposed  to  be  acquainted  with  the  consequence  of  law. 
Lord  Eldon(e)  has  noticed  this  passage  with  approbation, 
and  there  are  numerous  cases  in  which  the  court  has  refused 
to  interfere  where  an  instrument  has  been  executed  or  a  sum 
of  money  paid  under  an  erroneous  notion  of  the  law.(/)  We 
may  now,  therefore,  consider  the  maxim  ignorantia  juris  non 
excvsat  as  fiilly  recognised  in  equity  as  it  has  long  been  un- 
questionably established  in  civil  cases  at  law.(^)[l] 

(a)  Lansdown  t.  Lanadoumf  Mose,  364. 

(b)  Fuaey  v,  Desbauverie,  3  P.  W.  316. 

(c)  Eoberts  v.  Kujffin,  2  Atk.  112. 

(d)  FuUen  v.  Jieady,  2  Atk.  591. 
(c)  1  V.  and  B.  30. 

{/)  MUdmay  v.  Smgerford,  1  Vera.  243.  ffarman  y.  Cam,  4  Viru  Ab.  381. 
Wiidey  v.  Cooper's  Company,  3  P.  W.  127  n.  Atwood  v.  Lamprey,  ib.  Lord 
Irnhaan  v.  Chm,  1  Bro.  0.  C.  92.  LangsU^ffe  v.  Fenwick,  10  Ves.  406.  Currie 
y.  GocUd,  2  Mad.  Rep.  163. 

iy)  The  principle  that  ignoraniM  juris  non  excusai  is  firmly  established  at 


lie^  in  equity,  against  such  instrument  Qwref  Coley  v.  Coky,  19  CJonn. 
Eep.  114.  Where  a  motion  made  by  a  defendant,  to  open  an  order,  taking 
the  bill  as  confessed,  and  to  allow  the  defendant  to  put  in  an  answer,  was 
granted,  but  a  mistake  was  made  in  the  entiy  of  the  order  in  not  making  the 
payment  of  the  costs  a  condition  of  opening  the  order,  and  the  defendant  put 
in  an  answer  without  paying  the  costs  and  the  complainant  replied  to  the 
same.  Held,  that  the  mistake  in  the  entry  of  the  order  was  waiyed  by  the 
filing  of  the  replication  to  the  answer,  and  that  tlie  only  remedy  of  the  com- 
plainant, to  obtain  satls&ction  of  his  costs,  was  to  proceed  against  the  defend- 
ant, as  for  a  contempt  for  the  non-payment  thereof  LffrUm  y.  SMman^  9 
Paige,  609. 

[1]  "  The  probable  ground  for  this  nuudm,"  says  Stoiy,  (1  Eq.  Juris,  p.  125,) 
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*A  court  of  equity  will  not  relieve  against  a  mistake  in  what  caset 

^      ^  ^  granted. 

IaWj  in  dvil  as  well  98  in  criminal  caseB,  and  it  has  been  TepetMity  deter-  Mistake  in 

mined  that  money  paid  under  a  mistake  of  law  cannot  be  recovered.    Lowrie  <^^^^<^^  of  a 

V.  BcwrcUeu,  Doug.  467.    BUbie  v.  Lumley,  2  East^  469.    Herbert  v.  Chaa^nan,  ^"®®  **  ^^' 

1  Campb.  134.    Brisbane  v.  Dacres,  5  Taunt  279.     Stephens  v.  I>ync?i,  12 

Easty  38.     Gcmery  v.  .Bcmd^  3  M.  &  S.  378.     If  it  ever  becomes  necessary  to 

examine  this  inter^ting  question  again  in' a  court  of  equity,  it  would  probably 

be  found  expedient  to  refer  to  the  civil  law  authorities,  where  ibe  subject 

appears  to  have  been  most  elaborately  discussed.    The  reader  will  find  two 

entire  titles  dedicated  to  the  discussion  of  the  distinction  between  the  juris  et 

facti  ign&rantia,  Dig.  22.  Tit.  6.  and  Ck)d.  1.  Tit  16.     Sir  W.  D.  Evans,  in  the 

appendix  to  his  valuable  translation  of  Pothier,  has  given  a  translation  of  a 

learned  dissertation  of  D'Augesseau  upon  this  point,  who,  as  well  as  Yinnius, 

was  of  opinion,  (but  contrary  to  the  received  doctrine)  that  money  paid  from  a 

mistaken  idea  of  legal  obligation  was  subject  to  a  repetition.    Pothier,  on  the 

other  hand,  and  Heincccius  maintained  the  contrary  opinion,  though  the  latter 

made  a  distinction,  holding  that  with  respect  to  an  agreement  entered  into 

under  a  mistake  of  law,  no  engagement  was  contracted.    The  code  Napoleon 

adopts  the  distinction  of  the  digest,  holding  that  an  error  in  the  person  or  in 

the  object,  or  an  error  in  calculation  may  be  amended,  but  not  an  error  of 

right     2052,  2053,  2058. 

"  is  that  suggested  by  Lord  Ellenborough,  that  otherwise^  there  is  no  saying 
to  what  extent  the  excuse  of  ignorance  might  not  be  carried.  Indeed,  one  of 
the  remarkable  tendencies  of  the  English  common  law,  upon  all  subjects  of  a 
general  nature,  is,  to  aim  at  practical  good  rather  than  theoretical  perfection ; 
and  to  seek  lees  to  administer  justice  in  all  possible  cases,  than  to  fhrniah 
rules  which  shall  secure  it  in  the  common  course  of  human  business.  If  upon 
the  mere  ground  of  ignorance  of  the  law,  men  were  admitted  to  overhaul  or 
extinguish  their  most  solemn  contracts,  and  especially  those  which  have  been 
executed  by  a  complete  performance,  there  would  be  much  embarrassing  liti- 
gation in  all  judicial  tribunals,  and  no  small  danger  of  ii\ju8tioe^  iK>m  the 
nature  and  difficulty  of  the  proper  proofs.  The  presumption  is,  that  every 
person  is  acquainted  with  his  own  rights,  provided  he  has  had  a  reasonable 
opportunity  to  know  them.  And  nothing  can  be  more  liable  to  abuse  than 
to  permit  a  person  to  reclaim  his  property  upon  the  mere  pretence,  that)  at 
the  time  of  parting  with  it^  he  was  ignorant  of  the  law  acting  on  his  title. 
Mr.  Fonblanque  has  accordingly  laid  it  down  as  a  general  propositiop,  that  in 
courts  of  equity,  ignorance  of  the  law  shall  not  affect  agreements  nor  excuse 
^m  the  legal  consequences  of  particular  acta  And  he  is  fully  borne  out  by 
authorities." 

"  The  general  rule,"  says  Kent,  (2  Kent  Com.  p.  491,)  "  on  this  subject 
(though  it  has  its  exceptions,  like  other  general  rules)  is,  that  ignorance  of  the 
law,  with  a  full  knowledge  of  the  &cts,  furnishes  no  ground,  either  in  law  or 
equity,  to  rescind  agreements,  or  reclaim  money  paid,  or  set  aside  solemn  acts 
of  the  parties*  Another  rule  of  equal  validity  is,  that  acts  done^  and  contracts 
made,  under  mistake  or  ignorance  of  a  material  &ct,  are  voidable  and  reliev- 
4ble  in  law  and  equity.  It  has  been  held,  that  even  where  a  party  contracted 
under  a  dear  mistake  of  his  legal  rights,  and  such  rights  were  a  doubtful 
character,  he  might  be  relieved  in  equity.  The  distinction  in  Uie  above  rules 
was  equally  known  to  the  dvil  law.    In  Zoufence  y,  Semibitif^  the  distinctioa 


28—1  TO  STAT  PROCEEDINGS  AT  LAW. 

In  wh^  cases  Jq  pleading,  or  in  the  conduct  of  a  cause  at  law,(a)  or  aa- 


granted. 


(a)  St^pkenaon  v.  WHson,  2  Vera.  325.  SkuXhaU  v.  Combs,  2  P.  W.  "70. 
Eohoorihy  t.  McrUock,  1  Cox,  141.  5fepft«nM>»  ▼.  Praed,  2  Yes.  jiin.  519. 
Baieman  r.  Wttto«,  1  Sch.  ft  Lot  201.     Wore  v.  Horwood^  14  Yes.  31. 

between  ignoranoe  of  the  law  and  a  mistake  of  the  law  was  learnedly  dis- 
cussed, and  it  was  held  that  the  latter  might  be  ground  for  relief  in  equity, 
though  the  former  could  not  A  third  general  rule  on  the  subject  is,  that 
equity  will  rectify  a  mistake  and  give  relief  and  decree  specific  performance 
in  cases  of  written  contract,  where  there  is  a  plain  mistake  clearly  made  out 
by  satisfactory  parol  proo^  or  even  fiurly  and  necessarily  implied." 

It  is  a  well  known  maxim  that  ignorcmtia  kgis  neminem  excaaaJt^  and  one 
which  the  student  learns  when  he  first  enters  upon  the  study  of  municipal 
law;  4  Black.  Com.  23,  Archbold's  Ed.  Plowden,  343 ;  and  this  rule  was  early 
adopted  into  English  jurisprudence  from  the  dvil  law,  and  is  equally  respected 
by  courts  of  equity,  as  by  courts  of  law.  McNaugTiten  v.  Partridge^  11  Ohio 
Rep.  p.  225. 

In  the  case  of  Bay  &  Thornton  v.  Bank  of  Ky.  3  B.  Mon.  Rep.  p.  613,  the 
court  say:  ''  It  has  long  been  a  controverted  question,  whether  a  party  could 
avail  himself  of  his  mistake  or  ignorance  of  the  law  merely,  as  a  ground  to 
exonerate  himself  fit>m  his  civil  obligation,  or  to  rescmd  an  executed  contract, 
or  recover  back  money  paid.  Able  authorities,  in  England  and  in  the  Ame- 
rican States,  may  be  found  upon  both  sides  of  the  question.  This  court  took 
occasion  to  examine  many  of  those  authorities,  in  the  case  o^' Underwood  v. 
Broekman^  4  Dana,  309.  And  in  this  case  we  have  not  only  reviewed  the 
authorities  thei'e  referred  to,  but  have  examined  many  others  in  the  English 
courts,  as  well  as  in  the  courts  of  the  States  of  this  Union.  We  will  not  stop 
here  to  refer  to  those  authorities,  but  will  refer  to  two  able  numbers  in  the 
American  Jurist,  voL  23,  p.  143,  3*71,  in  which  all  the  authorities  upon  both 
aides  of  this  question  are  collected  and  compared,  and  the  affirmation  of  the 
question  maintained  with  distinguished  ability.  The  review  which  we  have 
made  has  confirmed  us  in  the  opinion  that  the  principle  settled  in  the  case  of 
Underwood  v.  Brochman  is  correct,  and  ought  to  be  sustained.  We  admit  tliat 
there  may  be  a  difference  between  executory  and  executed  contracts;  between 
the  promise  to  pay  and  the  payment  of  money,  or  rather,  that  it  would  require 
a  more  palpable  case  of  mistake  of  law  or  of  fact  to  rescind  an  executed  con- 
tract, or  to  recover  back  money  paid,  than  to  resist  the  paymeiff  or  enforce- 
ment of  performance  of  an  executory  contract  Tlie  parties  change  sides  in 
the  controversy,  and  he  who  would  be  defendant  in  an  executory  contract 
becomes  plaintiff  or  complainant  in  the  action  to  rescind  or  recover  back 
money  paid,  and  the  maxim,  the  better  is  the  condition  of  the  defendant, 
changes  its  operation  on  the  parties.  But  the  principle  is  the  same  in  both 
classes  of  cases,  the  difference  is  in  the  degree  of  foroe  of  evidence  necessary 
to  make  out  or  sustain  the  case. 

"  Upon  the  whole  we  would  remark,  that  whenever,  by  a  dear  and  palpable 
mistake  of  law  or  finst  essentiaDy  bearing  upon  and  affecting  the  contract, 
money  has  been  paid  without  cause  or  consideration,  which  in  law,  honcHr  or 
oonscience  was  not  due  and  payable,  and  which  in  honor  or  good  conscience 
ought  not  to  be  retained,  it  was  and  ought  to  be  recoverod  back.*' 

"  Every  man  is  presumed  to  know  the  law,  and  is  bound  to  know  wliat  are 
the  legal  results  of  his  acts.    Story,  J.  AmM  y.  Mofftnard^  fm  bankruptcy,)  3 
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sist  a  party  who  has  fiuled,  in  obtaining  fresh  evidence,  in  what  oases 
(a)[l]  fi^^ 

(a)  Hwnkey  v.  F<mow^  2  Cox,  12. 

Stoiy's  Rep.  353.  Everett  v.  jS^9n«,  (in  bankruptcy,)  3  Story's  Rep.  452. 
Webb  v.  WflM,  2  Barb.  S.  0.  Rep.  9.  A  waiyer  by  a  party  of  his  rights  made 
under  a  mistake  of  law,  with  a  ftiU  knowledge  of  the  fiujta,  is  binding  at  law, 
and  it  seems,  also  in  eqaity.  Story,  J.  Ckifrk  y.  Bumhamf  3  Story's  Rep.  15." 
(See  2  Am.  Ch.  Dig.  by  Waterman,  398.) 

"  It  is  a  well  settled  general  principle,  that  equity  will  not  relieve  irom  the 
consequences  of  an  act  fiiirly  done  on  a  ftill  knowledge  of  the  fiicts  though 
under  a  mistake  of  the  law.  Jgnorantia  legia  nemiinem  exauaJt  is  the  general 
rule,  as  well  in  equity  as  at  law.  Chmoood  v.  EldHdge^  1  Oreen's  Ch.  Rep. 
145.  But  where  a  mistake  has  taken  place  in  the  fects,  as  well  as  the  law, 
or  where  some  suppression  of  the  truth,  frauds,  or  contrivance  has  been  prac- 
tised, equity  wiU  interfere."    lb, 

'*  By  mistake  the  condition  of  an  administrator's  bond  was  written  in  the 
name  of  the  deceased,  instead  of  the  name  of  the  administrator,  the  other  part, 
and  the  signatures  being  correctly  written.  This  did  not  vitiate  the  bond, 
which  might  be  declared  on  as  if  in  proper  form.  Moore  etoLv,  Chapmanf 
Judge^  &a  2  S.  466.  Money  voluntarily  paid  imder  ignorance  of  the  law  cannot 
be  recovered  back  in  an  action  for  money  had  and  received.  IhuteeSf  Umver- 
nifjj  V.  KeOer^  ex'r,  1  A.  R.  406.  A  promise,  though  made  under  mistake  of 
law  or  misapprehension,  is  binding.    Kenan  v.  McBae^  *l  p.  136.'' 

Whether  a  mistake  in  law  can  be  corrected  in  equity — guoere.  Edwards 
V.  MorriSj  1  Ohio,  524.  It  seems  that  it  cannot  be,  in  general,  without  other 
circumstances.  Oliver  v.  Prayy  4  Ohio,  175.  But  where  a  vendor  covenanted, 
to  make  a  deed,  with  general  wananty,  and  died ;  and  afterwards,  on  petition, 
his  administretor  was  ordered  by  the  court  to  make  a  deed  binding  the  intes- 
tate's estate^  but  by  mistake,  no  covenant  was  inserted  in  the  deed,  both 
parties  erroneously  supposing  the  wording  of  the  deed  to  be  such  as  to  legally 
bind  the  estate ;  and  afterward  the  vendee  was  evicted  by  paramount  title- 
equity  will  relieve  the  vendee  out  of  any  assets  ttiat  may  be  in  the  hands  of 
the  administrator  or  heirs.    EvooUb  v.  Slrod^B  admr.  and  heirs,  11  Ohio,  480. 

[1]  Le  Ouen  v.  Gimvemewr,  1  Johns.  Cas.  436 ;  M:Vickar  v.  WokoU,  4  Johns. 
Rep.  510 ;  Lansing  v.  Eddy,  1  Johns.  Ch.  Rep.  49 ;  SmUh  v.  Lawry,  ib.  320 ; 
Woodworth  v.  Van  Buskirk^  ib.  432 ;  Barker  v.  EOanSf  ib.  466 ;  Tbdd  v.  Bar- 
law,  2  Jolms.  Ch.  Rep.  551 ;  Bodge  v.  Strong,  ib.  228 ;  Buncan  v.  Lyon,  3 
Johns.  Ch.  Rep.  351 ;  Thompson  v.  Berry,  ib.  395 ;  S.  C.  It  Johna  Rep.  436 ; 
Penny  v.  Martin^  4  Johns.  Ch.  Rep.  566 ;  Anderson  v.  Boberts,  18  John.  Rep. 
533 ;  Be  Leina  v.  OkustU,  4  Hen.  at  Mun£  369 ;  BeiUy  v.  Lamar,  2  Ciranch. 
244. 

But  the  decision  of  a  court  of  law,  upon  an  application  for  the  set-off  of 
judgments,  will  not  predade  the  court  of  chancery  from  CTamining  the  ques- 
tion, and  granting  relief  on  biU.    Simpson  v.  Bart,  14  Johns.  Rep.  63. 

The  court  in  this  case^  remarked :  **  I  think  the  motion  for  set-off  rests  on 
the  same  footing  as  a  motion  for  a  new  trial,  as  regards  the  question  now  be- 
fore us ;  and  the  opinion  of  Lord  Redesdale,  in  the  case  of  Bateman  v.  WUloe, 
(Sch.  Jb  Le£  201.)  is  high  authority  upon  that  analogous  point  It  is  there  de- 
cided that  the  court  of  chancery  will  not  grant  a  new  trial  if  it  has  been  denied 
at  law ;  and  Lord  Redesdale  says,  "  it  is  not  sofiOdent  to  show  that  isjuatice 
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^  ^ted  *^*"^  There  is  a  remarkable  exception  to  the  general  doctrine 
upon  this  subject,  arising  from  the  peculiar  penning  of  the 

ftegiBtiy  Act  Registry  act,  by  which,  if  the  forms  required  by  it  have  not 
been  complied  with,  the  instrument  becomes  void  to  all  in- 
tents and  purposes  whatsoever,  and  no  equitable  relief  can  be 

[*24]  *given,  either  on  the  ground  of  accident  or  mi8take.(a) 

But  the  subject  which  most  frequently  calls  for  the  inter- 
ference of  a  court  of  equity  is  comprehended  under  the  ex- 
tensive head  of  fraud  [1]  either  by  suggesiio  falsi{b)  or  sup- 

(a)  Hibbert  v.  EoUesUm^  3  Bro.  C.  C.  6*71.  Camden  y.  Andenon,  6  T.  R.  709, 
Moss  v.  Chamock,  2  East,  399.  Curiu  v.  Perry,  6  Ves.  739.  Spddt  y.  Lech- 
mere^  13  Ves.  688.  £x  parte  TaUop,  15  Ves.  60.  Exp€BrU  HougMon^  17  Ves. 
251.  Thompson  y.  Leaks,  1  Mad.  Rep.  39.  Thompson  y.  SmUk,  ib.  395. 
Brewster  v.  Clarke,  2  Meriy.  75.  Dixon  y.  Ewart,  3  Meriy.  322.  Whether  a 
court  of  equity  will  relieye  when  the  compliance  with  the  foims  of  the  act' 
has  been  preyented  by  fiaud,  is  still  vexata  quesHo.  Neumhaan  y.  Graves,  1 
Mad.  Rep.  399,  n.  BarlcerY,  Chapman,  ib.  Mestaer  y.  OiUeepie,  11  Ves.  621. 
Bunny  y.  Thompsanj  HiL  Vac.  1820. 

(b)  Jervis  y.  Btdte,  1  Vem.  19.  BMs  y.  Norton^  ib.  136.  Ibboteon  y.  Rhjodss^ 
2  Vem.  554.  Draper  y.  Borlaae,  ib.  370.  Broderick  y.  Broderick,  1  P.  Wms. 
239.  Howard  y.  Hopkins,  2  Atk.  371.  BiaOon  y.  JAskr,  3  Atk.  385.  Learson 
y.  Morgan,  2  Bro.  0.  0.  386.  Evans  y.  Bkhnelt,  2  Ves.  182.  Barrows  y.  Lock^ 
10  Ves.  475. 

•has  been  done,  but  that  it  has  been  done  under  circumstances  which  authorise 
the  court  to  interfere.  Because,  if  a  matter  has  already  been  inyestigated  in 
a  court  of  justice,  aocordingf  to  the  common  and  ordinary  rules  of  inyestigation, 
a  court  of  equity  cannot  take  on  itself  to  enter  into  it  again. 

*'  There  is,  howeyer,  a  class  of  cases  wherem  the  courts  of  law,  not  haying^ 
equity  powers  adapted  to,  or  not  commensurate  with  the  justice  of  the  case, 
the  court  of  chancery  has  rightftilly  assumed  jurisdiction ;  although  courts  of 
law  had  collaterally  held  cognizance  of  the  subject ;  (Broomky  y.  HMand,  5 
Ves.  610.    7  Ves.  3.    Rathbone  y.  Warren,  10  Johns.  Rep.  687.") 

[1]  Pothier  defines  fraud  to  be  that  act  or  artifice  made  use  of  by  one  person 
for  the  purpose  of  deceiying  another.  (Pothier  on  Obliga.  by  Eyans,  Ch.  1 
Sec,  1,  p.  19.)  Jeremy  (1  Eq.  Juris,  p.  13  368,)  defines  it  to  be  a  deyioe,  by 
which  one  party  has  taken  an  unconscientious  adyantage  of  the  other. 

The  different  kinds  of  fraud,  may  be  thus  enumerated :  First,  fraud  may  be 
actual,  arising  flpom  fikcts  and  drcumstances  of  imposition.  Secondly,  it  may 
be  apparent  from  the  intrinsic  nature  and  subject  of  the  bargam  itself;  such 
as  no  man  in  his  senses,  and  not  under  delusion,  would  make  on  the  one  hand, 
and  aa  no  honest  and  fair  man  would  accept,  on  the  other.  Thirdly,  fraud 
which  may  be  presumed  from  the  circumstances  and  condition  of  the  parties 
contracting.  Fourthly,  fraud  which  may  be  collected  and  inferred  from  the 
nature  and  drcumstances  ol  the  transaction  as  being  an  imposition  and  deceit 
on  other  persons  not  parties  to  the  fi^udulent  agreement  Fifthly,  fraud  in 
bargains  with  heirs,  reyendoneps,  or  expectants  in  the  lifb  of  the  parents. 
(See  1  Story  Eq.  Juris.  Sec.  188.) 

Stoiyi  Justice,  defines  conetructtye  fraud  to  be  "such  contracts,  or  acts,  aa 
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^pressio  veri{a)\l']  or  by  taking  an  unconscientious  advantage  In  what 


oases 
granted. 


(a)  Hunsden  r.  Cheyney,  2  Vem.  150.  Hanning  v.  Ferrers^  Gilb.  Eq.  Rep. 
86.  1  Eq.  Ab.  356.  Beatniff  v.  Smith,  1  Eq.  Ab.  357.  Savage  v.  fosfcr,  9 
Mod.  35.  MocaUa  v.  Murgatrayd^  1  P.  W.  394.  fiead  v.  EgerUm,  3  P.  W. 
280.  Meads  v.  We^,  1  Bro.  P.  C.  Ed.  Toml.  308.  ArmtY,  Biscoe,  1  Vee.  85. 
Bernsford  v.  Mdwardj  2  Atk.  49.  .Eiw^  /miia  Company  v.  Vincent,  ib.  93. 
.4non.  Bunb.  53.  KevxOe  v.  TTi/fa'n^on,  1  Bro.  C.  C.  543.  Piffling  v.  Armitage, 
12  Ves.  85.  Ex  parte  Carr,  3  V.  A  B.  111.  Bowles  v,  Stewart,  1  Sch.  &  Le£ 
209.  The  old  doctrine  that  the  mere  circumstance  of  parting  with  the  title 
deeds  is  of  itself  sufficient  ground  to  postpone  a  prior  mortgage,  has  been  re- 
peatedly overruled,  it  being  necessary  for  that  purpose  that  there  should  be  a 
fraudulent  concealment,  concurrence  in  such  purpose,  or  negligence  so  gross 
as  to  amount  to  evidence  of  a  fhtudulent  intention.  Tourle  v.  Band,  2  Bro. 
C.  C.  650.  Evans  v.  BkkneU,  6  Yqs.  190.  PiuTnb  v.  FluOt,  2  Anst  432. 
BameUv.  Westoji,  12  Ves.  133. 


though  not  originating  in  any  actual  evil  design  or  contrivance  to  perpetrate 
a  positive  fraud  or  injury  upon  other  persons,  yet  by  their  tendency  to  deceive 
or  mislead  other  persons,  or  to  violate  private  or  public  confidence,  or  to  im- 
pair or  injure  the  public  interests,  deemed  equally  reprehensible  with  positive 
fraud,  and  therefore  are  prohibited  by  law,  as  within  the  same  reason  and 
mischief  as  contracts  or  acts  done,  malo  animo.  They  may  be  thus  classed. 
(Story's  Equity,  page  261.) 

1st.  Contracts  against  public  authority,  as  marriage,  brockage  contracts. 
Chesterjbeld  v.  Jansen,  1  Atkin's  Rep.  352.  Osmond  v.  Fitzroy,  3  P.  W.  Rep. 
131.  HaU  and  Kean  v.  Potter,  3  P.  W.  Rep.  16.  BoynUm  v.  Hubbard,  7  Mass. 
Rep.  112.  Arundali  v.  TrevilUan  1  Rep.  Ch.  47.  Drury  v.  Hook,  1  Vem. 
412.     HaU  V.  Potter,  3  Lev.  411.     Wkitehom  v.  Mines,  1  Munf.  Rep.  557. 

2d.  Undue  mfluenco  over  another  to  induce  him  to  make  a  will  in  favor  of 
the  person  using  the  power.  Beakky  v.  Newland,  2  P.  "W.  1^1.  Harwood  v. 
Tboker,  2  Sim.  Rep.  102. 

3d.  Secret  contracts  by  persons  standing  in  relation  of  parents,  children, 
guardians,  &c.,  where  the  contract  amounts  to  a  sale  of  relatives,  as  receivuig 
compensation  for  promoting  marriage  among  them,  or  giving  or  withholding 
consent.  Keai  v.  AUen,  2  Vcro.  588.  Roberts  v.  Boberts,  3  P.  W.  74.  Bed- 
man  V.  Redman,  1  Vem.  Rep.  348.  OaJte  v.  Linde,  1  Vem.  476.  Cok  v. 
Gibson,  1  Vesey,  503.  Peyton  v.  BladweU,  1  Vera.  Rep.  240.  SchribbkhiU  v. 
Brett,  2  Vern.  Rep.  445.  Lambe  v.  Hanman,  2  Vem.  Rep.  499.  McNeil  v. 
CahiU,  2  Bligh.  Rep.  228.  Morrison  v.  Arbuthnot,  8  Brown's  Pari  Ca.  247. 
Gale  V.  Linde,  1  Vem.  475.  Thompson  v.  Harrison,  1  Cox.  Rep.  344.  Jus- 
tice Story  has  stated  this  subject  very  fully,  and,  after  a  critical  examination  of 
all  the  cases,  ho  says,  "  conditions  annexed  to  gifts,  legacies  and  devises  in 
restraint  of  marriage  are  not  void  if  they  are  reasonable  of  themselves,  and  do 
not  directly  or  virtually  operate  as  an  undue  restraint  upon  the  freedom  of 
marriage.  If  the  condition  be  in  restraint  of  marriage  generally,  then,  indeed, 
as  a  condition  against  public  policy  and  the  due  economy  and  morality  of 
domestic  life,  it  will  bo  held  utterly  void.     KeUy  ^Monck,  3  Ridgw.  P.  Rep. 


[1]  Where  one  intentionally  misrepresents  a  material  feet  in  order  to  deceive 
another,  there  is  positive  fraud.  It  is,  however,  not  only  necessary  to  estab- 
lish the  feet  of  misrepresentation ;  but  that  it  is  in  a  matter  of  substance,  and 
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In  what  cases  either  of  parental  *iiifluence,(^)  u^^^ss  the  transaction  comes 

granted. 

(a)  Blackbome  v.  Edgdey^  1  P.  W.  600.  Bkmd^  v.  Barker,  ib.  634.  Mor- 
ris V.  BorrougJi,  1  Atk.  398.     Chcking  v.  Pratt,  1  Ves.  401.     Tsndril  v.  Smith, 

2  Atk.  85.    Eeron  v.  JHijnw^  ib.  160.     Toung  v.  Peachy,  ib.  264.     Carpmtery. 
Eeriot,  1  Eden,  338.    JSawkea  v.  Wyo^  3  Bro.  G.  0.  166. 

205.    Scott  y.  Tyler,  2  Bro.  Ch.  487.  Stachpok  v.  jBeawnont,  3  Yesey  Rep.  95. 

Linker  v.  Smith,  "Wash.  0.  C.  Rep.  224. 
4th.  Bargains  and  oontracts  made  in  restraint  of  trade  are  void.    MitcheU  v. 

BeynoldB,  1  P.  W.  181.    Davis  v.  Mason,  5  T.  Rep.  118.     Chesman  v.  Nainby, 

3  Bro.  Pari  Cases,  349.     Perkins  v.  Lyman,  9  Maes.  622. 

6th.  Contracts  not  to  bid,  or  puflBng  at  auctions  are  held  void.  Howard  v. 
Castle,  6  T.  Rep.  642.    Brumkty.  Alt,  3  Yesey  619.     Smith  v.   Clark,  477. 

6th.  Contracts  made  in  suppression  of  criminal  prosecutions  or  in  violation 
of  public  trusts  or  confidence.  Stone  v.  Littledale  2  Anst  533.  McCarty  v. 
Ckmed,  I  Ball  and  Beatty,  389.  DeCosta  v.  Jonea,  Cowp.  729.  Rutherford  v. 
Beard,  2  T.  Rep.  610.  Gilbert  v.  Sykes,  16  East  150.  EarUey  v.  i?ice,  10 
East,  22.  AUen  v.  JETearw,  1  T.  Rep.  56.  Shirly  v.  Sharkey,  2  Bos.  &  PulL 
130.     Power  v.  Knowler,  2  Atk.  224. 

7th.  Contracts  or  agreement  made  for  the  buying  and  selling  public  ofiices. 
Chesterfield  v.  Jansen,  1  Atk.  352.  Boynton  v.  Eubbard,  7  Mass.  Rep.  119. 
Morris  v.  McCuUougTi,  2  Eden's  Rep.  190.  Xau;  v.  Law,  3  P.  W.  391.  Ear- 
ringUm  v.  Du  Chattel,  1  Bro.  Ch.  Rep.  124.  Belamy  v.  Burrow,  Cases  T.  Tnlb. 
140. 

8th.  Contracts  and  agreements  in  violation  of  good  morals.  The  maxim  is 
ex  turpi  contractu  non  oritur  actio.  Walker  v.  Perkins,  3  Burr.  1568.  St  John 
v.  St  John,  11  Yesey,  636.  Whaley  v.  Norton,  1  Yem.  Rep.  483.  Strickland 
Y.  Aldrich,  9  Yesey,  616.  Muckleston  v.  j&tten^  6  Yesey,  52.  As  bonds,  securi- 
ties given  for  illicit  intercourse.    Frances  v.  BoUon,  3  Yeaey  Rep.  370. 

9th.  Contracts  and  agreements  in  violation  of  the  statute  of  usury.  Fonb. 
Equity,  book  1,  ch.  1  §  3.  Gaming  contracts  come  under  the  some  rule,  on 
the  ground  that  they  are  immoral  and  the  practice  tends  to  idleness  and  dissi- 
pation, jRobinson  v.  Bland,  2  Burr.  1077.  Bawdon  v.  ShadweO,  Amb.  269. 
Woodraffe  v.  Farnhaim,  2  Yem.  291.    EoSbrook  v.  Shwyey,  19  Yesey  Rep.  131. 

10th.  Where  the  fiduciary  relation  has  been  violated,  as  between  client  and 
attorney — ^principal  and  agent — guardian  and  ward — between  cestui  que 
trust— principal  and  sureties.  See  the  cases :  Young  v.  Peachy,  2  Atkins  254. 
Glisson  V.  Ogden,  ib.  268.  Eawes  v.  Wyatt,  3  Bro.  Ch.  Rep.  157.  WeUs  v. 
Middleton,  1  Cox  Rep.  126.  Wright  v.  Proud,  13  Yesey  Rep.  137.  Wahnsley 
v.  Booth,  2  Atkin's  Rep.  29.  Proof  v.  Eines,  Case  T.  Talb.  111.  Church  v. 
Marine  Ins.  Co.  1  Mason's  Rep.  341.  Woodhouse  v.  Meredith,  1  Jacob  k  Walk. 
204.  Lees  v.  Nuttett,  1  Russ  &  M.  63.  Famham  v.  Bro(^  9  Pickg.  212. 
Ea^  V.  Eatch,  9  Yes.  292.  Famham  v.  Brooks,  9  Pickg.  212.  Cotes  v,  Tre- 
cothick,  9  Yesey,  246.  Oist  v.  .FVtmer,  2  Litt  118.  Beigal  v.  Wood;  1  Johns. 
Ch.  402.  EoweU  v.  Baker,  4  Johns.  Rep.  122.  Morrison  v.  iforriww,  2 
Dana,  16. 

11th.  And  lastly,  (wit^nt  pretending  the  enumeration  is  complete)  it  may 
be  stated  that  where  the^ntract  or  agreement  is  a  (baud  upon  the  right  or 
interests  of  third  persons,  it  is  a  constructive  fraud.    The  parties  must  not 

that  it  actually  misleads  the  other  party.    For  if  the  miarepresentation  was 
immaterial,  or  if  the  other  party  did  not  trust  to  it,  or  if  it  was  indefinite  in 
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withia  the  protection  extended  to  agreements,  entered  *into  In  what 

granted. 

only  contract  bona  Me  among  themaelyee,  bat  if  the  act  is  mala  fide  in  respect 
to  other  persons^  it  comes  within  the  rule  stated.  Chesterfield  v.  Janeen^  2 
Veeey,  156.  Jeremy  on  Equity  Juris,  p.  397.  Daviav.  ihe  Duke  of  MarUxh 
roughs  2  Swanst  Rep.  147.  Peacock  y.  EAans^  16  Yesey  Bep.  612.  Gowland 
V.  DeFaria,  17  Yesey,  20.  Wahneley  v.  BooOi,  2  Atkin's,  28.  DeaUy's  Heirs 
Y.  liwrphy,  A.  £.  Marshall,  475.  Wright  v.  ffancock,  3  Mun£  521.  BuUoek  v. 
Gordon;,  4  Mun£  Bep.  450.  Auetin  y.  Winston,  1  Hen.  &  Muni  32.  fey  y. 
NiswangeTj  1  McCJord's  Ch.  522.  Jones  v.  /S^AiiJy,  5  Har.  &  Johns.  372.  JIow 
y.  Maynardf  2  Leigh  Bep.  30. 

its  own  nature,  or  if  it  was  a  mere  matter  of  opinion,  the  party  who  suifen 
has  no  just  daim  for  relief 

It  is  of  no  importance  whether  the  party  misrepresenting  a  material  &ct, 
knew  it  to  be  &lse,  or  made  the  assertion  without  knowing;  for  the  affirma- 
tion of  what  one  does  not  know  or  belieye  to  be  true,  is  equally  in  morals  and 
law,  as  unjustifiable  as  the  affirmation  of  what  is  known  to  be  positiyely  fi&lsa 
And  eyen  if  the  party  innocently  mis-states  a  material  iact,  it  is  equally  con- 
clusiyc,  because  it  operates  as  a  surprise  and  imposition  upon  the  other  party. 
(1  jStory's  Eq.  Juris,  sea  193.) 

With  regard  to  undue  concealment,  or  suppressio  veri  to  the  ii^jury  or  pre- 
judice of  another,  Kent  says:  ''As  a  general  rule,  each  party  is  bound,  in 
eyery  case,  to  oonmiunicate  to  the  other  his  knowledge  of  material  facts,  pro- 
yided  he  knows  the  other  to  be  ignorant  of  them,  and  they  be  not  open  and 
naked,  or  equally  within  the  reach  of  his  obseryation."  2  Kent's  C!om.  p.  482. 
iStory  (I  Story's  Eq.  Juris,  sec.  207,)  objects  to  this  definition  as  too  broad ; 
"for,"  says  he  ^'many  most  material  facts  may  be  unknown  to  one  party,  and 
known  to  the  other,  and  not  equally  accessible,  or  at  the  moment  within  the 
reach  of  both ;  and  yet  contracts  founded  upon  such  ignorance  on  one  sid^ 
and  knowledge  on  the  other,  may  be  completely  obligatory.  Thus,  if  one 
party  has  actual  knowledge  of  an  eyent  or  fhct  from  priyate  sources,  not  then 
known  to  the  other  party,  fix»n  whom  he  purchases  goodfi^  and  which  know- 
ledge would  materially  enhance  the  price  of  the  goods,  or  change  the  intention 
of  the  party  as  to  the  sale,  the  contract  of  sale  of  the  goods  will  neyertheless 
be  yaUd."  The  true  ground  for  relief  in  such  cases  seems  to  be,  the  suppres- 
sion of  £acts,  which  one  party,  under  the  circumstances,  is  bound,  in  conscience 
and  duty  to  disclose  to  the  other  party,  and  in  respect  to  which  he  cannot  in- 
nocently be  silent  See  Beigai  y.  Wood,  1  John.  Ch.  Bep.  402.  Wendell  y. 
Van  Bensselaer,  ib.  244.  Livingston  y.  Hobbs,  2  Johns.  Ch.  Bep.  512 ;  Brink- 
erhqfy.  Lansing,  4  Johns.  Ch.  Bep.  65.  Troup  y.  Wood,  ib.  228.  LupUm  y. 
Cornea,  ib.  263.  JBtishneU  y.  Hanford,  ib.  30L  B&rry  y.  Mutual  Ins.  Co.,  2 
Johns.  Ch.  Bep.  603.  Thte  v.  Whitney,  Harr.  Ch.  Bep.  145.  Ez'rs.  of  Chouler 
y-  Smith,  3  Desau.  12.  CfistY.  Frazier,  2  Litt  118.  Barton  y.  Bushton,  4 
Desaa  373.  Shelby's  Heirs  y.  Shelby's  Heirs,  Cooke,  181.  Merediih  y.  Nichols, 
1  A.  K.  Marsh.  600.  Whitehom  y.  Hines,  1  Munf  657.  Clark  etalY.  White, 
12  Peters,  178.  Harvey  y.  Fecks,  1  MunC  619,  527.  Vick  y.  Eeggs,  2  Hay- 
wood, 126.    Belcher  y.  Belcher,  10  Yerger,  121. 
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In  what  cases  to  preserve  the  peace  of  families,(a)  duress(i)[l]  poverty  and 
granted.  ignorance  of  rights, (c)[2]  ^weakness  of  intellect,  short  of  legid 

[*28] 

(a)  Frank  v.  Frank,  1  Ch.  C.  84.  Cann  v.  Cann,  1  P.  W.  723  StapilUm  v. 
StapiUon,  1  Atk.  1.  PuUen  v.  Beady,  2  Atk.  687.  Cory  v.  Cory,  1  Ves.  19. 
Wycherly  v.  WycJierly,  2  Eden,  175.  Slephens  v.  Bateman,  1  Bro.  C.  C.  22. 
Kinchant  v.  Kindiant,  ib.  369.  Stockley  v.  Siockley,  1  V.  &  B.  23.  Dunnage 
V.  Tfi/itYe,  1  Swan.  137,  and  tho  cases  cited  in  Mr.  Swanston's  note. 

(6)  Strathrnore  v.  Bowes,  2  Bro.  C.  C.  341.  1  Ves.  jun.  22.  Talleyrand  v. 
Bovianger,  3  Ves.  447.     Peel  v. ,  16  Ves.  157. 

(c)  Jenns  v.  2?mA:c,  1  Vera.  19.  Gee  v.  Spencer,  ib.  32.  Broderickv.  Brode- 
ri^  4  P.  W.  239  Piaey  v.  Desbouverie,  3  P.  W.  315.  Cockiny  v.  JFVafli  1 
Ves.  400.  Scrope  v.  0#?y,  1  Bro.  P.  C.  Ed.  Toml.  276.  Meade  v.  Wet>b,  ib. 
208.  Ramsdm  v.  ^yttwi,  2  Ves.  304.  Salkdd  v,  Vernon,  1  Eden,  64.  Alden 
V.  Gregory,  2  Eden,  280.  ^jn^  v.  UeweRyn,  2  Bro.  C.  C.  160.  1  Cox,  333. 
Bowles  V.  Stewart,  1  Sch.  &  Lef,  209,  Murray  v.  Palmer,  2  Sdi.  &  Lef.  474. 
Fast  India  Company  v.  Donald,  9  Ves,  275.  Leonard  v.  Leonard,  2  Ba.  &  Be. 
184. 


[1]  Duress  of  imprisonment,  or  duress,  per  minas,  avoids  all  contracts.  The 
first  is,  where  a  man  is  illegally  imprisoned  in  a  common  prison,  or  elsewhere. 
If,  in  con»3quence  of  this,  he  enters  into  any  contract,  it  is  void,  though  other- 
wise upon  a  good  consideration.  But  this  would  not  be  the  case,,  if  in  conse- 
quence of  a  legal  imprisonment,  unless  undue  and  illegal  force  bo  used,  or  the 
party  is  made  to  endure  unnecessary  and  unlawful  privation.  And  it  has  been 
held  that  if  process  is  sued  out  maliciously,  and  without  probable  cause, 
though  in  form  regular  and  legal,  to  arrest  and  imprison  the  defendant^  and  a 
deed  is  obtained  fix)m  him  while  thus  arrested,  to  procure  his  deliverance,  such 
deed  may  be  avoided  by  duress  of  imprisonment  Duress  per  minas,  as  where 
a  man  is  threatened  with  some  personal  injury,  as  death,  illegal  imprisonment, 
mayhem,  loss  of  member  or  the  like.  If  he  contracts  imder  the  influence  of 
fears  thus  excited,  his  contract  is  void,  though  upon  good  consideration.  But 
it  is  said  that  a  contract  obtained  by  a  menace  of  a  mere  bdttery,  or  trespass, 
to  land  or  goods,  is  binding;  the  law  considering  that  such  a  threat  is  not  of 
a  nature  to  overcome  a  firm  and  prudent  man,  for  that  sufficient  and  adequate 
redress  may  be  obtained,  if  either  of  such  injuries  be  inflicted.  Tho  right  of 
pleading  duress  in  avoidance  of  a  contract,  is,  like  infancy,  a  personal  privi- 
lege ;  and  I  have  no  right  to  plead  that  I  entered  into  a  bond  or  other  contract, 
■with,  or  in  behalf  of  another,  on  account  of  duress  upon  him.  The  party 
cannot  avail  himself  of  this  defence,  except  where  the  contract  is  made  with 
the  person  at  whose  suit  or  instigation  he  is  arrested,  or  who  makes  the 
threats;  if  the  obligation  be  made  to  a  stranger,  it  cannot  be  said  to  be  done 
by  duress. 

[2]  It  is  a  general  rule  that  an  act  done,  or  contract  made,  under  a  mistake 
or  ignorance  of  a  material  fact,  is  voidable  and  relievable  in  law  and  equity. 
No  person  can  be  presumed  acquainted  with  all  matters  of  fact.  Neither  is 
it  possible,  by  any  degree  of  diUgence,  in  all  cases,  to  acquire  that  knowledge. 
Consequently,  an  ignorance  of  fact  does  not  import  culpable  negligence.  The 
rule  appUes  not  only  to  cases  where  there  has  been  a  studied  suppression  or 
concealment  of  the  facts  by  the  other  side,  which  would  amount  to  fi^ud; 
but  also  to  many  cases  of  innocent  ignorance^  and  mistake  on  both  dides.  So, 
if  a  party  baa  lonafi^  entirely  forgotten  the  Oiota,  he  will  be  entitled  to  relief, 
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incapa3ity,(a)  religious  delusion,(i)  or  drunkenness,  when  in  what  cases 

flranted. 


(a)  Merbert  v.  Lowns,  1  Ch.  Rep.  12.  Jaines  v.  Cfreavea,  2  P.  W.  270. 
Ckurksbn  v.  Hanway,  ib.  202.  Osmond  v.  Fitzroy,  3  P.  W.  129.  Gnffi,n  v. 
DeveuUk,  ib.  n.  J3ennett  v.  Fode.  2  Atk.  324.  Bridgman  v.  G^eew,  2  Vea. 
627.    Case  cited  in  Lord  Donegal's  case,  ib.  407. 

(b)  Norton  v.  BeUy,  2  Eden,  286.    Huguenin  v.  Bazdey,  14  Ves.  273. 


because,  under  such  circumstances,  he  acts  under  the  like  mistake  of  the  facts, 
as  if  he  had  never  known  them.  But  the  fact  must  be  material  to  the  act  or 
contract.  For  instance : — A.  buys  an  estate  of  B.,  to  which  the  latter  is  sup- 
posed to  have  an  unquestionable  title.  It  turns  out,  upon  investigation  of  the 
facts,  unknown,  at  the  time,  to  both  parties,  that  B.  has  no  title;  in  such  a 
case,  equity  would  relieve  the  purchaser,  and  rescind  the  contract  But,  if  A. 
were  to  sell  an  estate  to  B.  whose  location  was  well  known  to  each,  and  they 
mutually  believed  it  to  contain  twenty  acres,  and,  in  point  of  fact,  it  contained 
only  nineteen  acres,  and  three-fourths  of  an  acre,  and  the  difference  would  not 
have  varied  the  purchase,  in  the  view  of  either  party;  the  mistake  would  not 
be  a  ground  to  rescind  the  contract.  Story's  Eq.  Juris,  vol.  I,  sees.  140,  141 ; 
SmWi  V.  Evans,  6  Binn.  Rep.  102 ;  Mason  v.  Pearson,  2  Johns.  Rep.  37 ; 
Pearcon  v.  Zow,  6  Mass.  Rep.  81 ;  Garland  v.  Salem  Bank,  8  Mass.  Rep.  408; 
8  Cow.  Rep.  195.  ChampUn  v.  Layton,  18  Wend.  407.  Cummins  v.  White, 
4  Blackf.  Ind.  Rep.  356;  6  Harr.  &  Johns.  500,  525,  526;  2  Bailey's  &  C. 
Rep.  623.  Beigat  v.  Wood,  1  Johns.  Gh.  Rep.  402.  Barrows  v.  Bhineiander, 
ib.  550;  S.  C.  17  Johna  Rep.  538.  Byonv.  TaUmadge,  14  Johns.  Rep.  613, 
Bunch  V.  Hurst,  3  Desau.  273.     ClUheraU  v.  OgUvie,  1  Desau.  250. 

A  mistake  in  the  description  of  lands  intended  to  be  mortgaged,  may  be 
corrected  in  equity.  Bank  U.  Stales  v.  Piatt,  5  Ohio  Rep.  540.  S.  P.  Hunt  v. 
Freeman,  1  Ohio  Rep.  490.  If  one  through  mistake  disclaims  his  rights  under 
a  contract,  such  disclaimer  is  not  conclusive  against  him.  WiUiams  v.  Cham- 
pion, 6  Ohio  Rep.  169.  Errors  in  calculation,  or  in  stating  the  accounts  of  a 
partnership  on  settlement,  may  be  corrected  in  equity.  Mayo  v.  Bosson^  6 
Ohio  Rep.  625.  Where  a  vendor  stipulates  with  the  vendee,  that  his  deed 
shall  save  the  rights  of  a  tenant  in  possession,  but  the  stipulation  through  the 
fraud  or  mistake  of  the  vendee  \b  not  carried  into  the  deed,  the  tenant,  claim- 
ing under  a  contract  void  by  the  statute  of  frauds,  has  no  relief  in  equity 
against  the  vendee.  Young  v.  MOler,  10  Ohio  Rep.  85.  In  such  case,  it  seems, 
the  vendor  may  correct  the  mistake,  and  then  reinstate  the  tenant,  the  vendor 
having  notice  of  the  rights  of  the  tenant  Jb.  If  omitting  to  name  the 
grantor  in  the  premises  of  a  deed  be  a  mere  clerical  error,  the  aid  of  the  chan- 
cellor is  not  needed  to  correct  it  Carr  v.  WiUiams,  10  Ohio  Rep.  305.  In 
the  sale  of  real  estate  at  auction,  a  mistake  by  the  auctioneer,  in  entering,  the 
name  of  the  owner  in  the  memorandum  of  sale,  will  be  corrected  in  equity. 
Pugh  V.  ChessekUne,  10  Ohio  Rep.  109.  Ifj  in  making  a  contract  with  a  part- 
nership, both  parties  take  it  for  granted,,  that  one  partner  can  bind  the  firir, 
under  seal,  and  execute  the  contract  with  that  understanding ;  equity  will 
correct  the  mistake,  and  hold  all  the  partners  liable.  MeNaughten  v.  Partridge, 
11  Oiiio  Rep.  223.  Whether  a  mistake  in  law  can  be  corrected  in  equity — 
Qwxre.  Edwards  v.  Morris,  1  Ohio  Rep.  624.  It  seems  that  it  cannot  be,  in 
general,  without  other  circumstances.     (Hiver  v.  Pray,  4  Ohio  Rep.  175. 

Cases  of  plain  mistake  or  misapprehension  of  right,  though  not  the  effect  of 
fraud  or  oontriva&ce^  are  entltlQ4  to  the  interposition  of  the  court  of  chancery. 
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In  what  cases  procured  *by  tlie  contrivance  of  the  party  who  takes  advan- 
fs^^^^  t^,ge  of  it.(a)[l]  Upon  principles  also  of  public  policy  arising 

(a)  RichY.  Sydenham,  1  Ch.  Oa.  202.  Johnson  v.  MedUcot,  3  P.  W.  131,  n. 
Cory  V.  Cory,  1  Vea.  19.  Cook  v.  Claytporth,  18  Ves.  12.  Lord  BUenborough 
has  laid  down  that  an  instrument  executed  in  a  state  of  intoxication  is  in  aU 
cases  void.    Pitt  v.  Smith,  3  Camp.  33. 


SkiOmany.  Teepte,  Sax.  Ch,  Rep.  233.     Fraud  implies  knowledge;  if  there 
was  a  mistake,  the  court  of  chancery  will  not  consider  it  fraud.     Crawford  v. 
Bertholf,  ib.  461.    Courts  of  equity  now  go  on  the  broad  principle,  that  where 
a  mistake  is  manifest  they  will,  in  the  exercise  of  their  ordinary  jurisdiction, 
correct  it,  and  hold  the  party  according  to  his  criminal  intention.    Hendrickaon 
V.  Ivins,  ib.  563.    It  is  among  the  first  principles  of  a  court  of  equity  to  cor- 
rect mistakes,  and  to  prevent  parties  being  injured  in  their  property,  and  es- 
pecially in  their  freehold,  by  any  miBapprehension  or  concealment  of  material 
circumstances.      Read  v.  Cramer^  ib.  277.      Where  a  deed  was  delivered, 
through  mistake,  before  the  whole  of  the  purchase  money  was  paid  or  secured, 
the  grantor  was  permitted  to  protect  himself  against  the  e£fects  of  the  mistake 
by  keeping  alive,  in  the  hands  of  the  trustee,  an  encumbrance  on  the  premises 
created  by  himself  before  the  sale,  although  the  deed  contained  covenants  of 
general  warranty,  and  i^^ainst  all  encumbrances.     Neville  v.  I>emeritt,  ib.  321. 
[1]  "In  respect  to  drunkards,"  says  Story,  (1  Story's  Eq.  Juris,  s.  230,  et 
seq.)  "  although  it  is  regularly  true  that  drunkenness  does  not  extenuate  any 
act  or  ofience  committed  by  any  person  against  the  laws,  but  rather  aggravates 
it;  and  although,  in  strictness  of  law,  the  drunkard  has  less  ground  to  avoid 
his  own  acts  and  contracts  than  any  other  non  compos  mentis,  yet  oourts  of 
equity  will  relieve  against  acts  done,  and  contracts  made  by  him  while  under 
this  temporary  insanity,  where  they  are  procured  by  the  fraud  or  imposition  of 
the  other  party.     For,  whatever  may  be  the  demerit  of  the  drunkard  himself 
the  other  party  has  not  the  slightest  ground  to  claim  the  protection  of  courts 
of  equity  against  his  own  grossly  immoral  and  fraudulent  conduct    But  to  set 
aside  any  act  or  contract  on  account  of  drunkenness,  it  is  not  sufficient  that 
the  party  is  under  undue  excitement  from  liquor.    It  must  rise  to  that  degree 
which  may  be  called  excessive  drunkenness,  where  the  party  is  utterly  de- 
prived of  the  use  of  his  reason  and  understanding ;  for  in  such  a  case  there  can, 
in  no  just  sense,  be  said  to  be  a  serious  and  deliberate  consent  on  his  part ;  and 
without  this  no  contract  or  other  act  can,  or  ought  to  be,  binding  by  the  law 
of  nature.    If  there  be  not  that  degree  of  excessive  drunkenness,  then  courts 
of  equity  will  not  interfere  at  all,  unless  there  has  been  some  contrivance  or 
management  to  draw  the  party  into  drink,  or  some  unfair  advantage  taken   of 
his  intoxication  to  obtain  an  unreasonable  bargain  or  benefit  from  him.    For, 
in  general,  courts  of  equity,  as  a  matter  of  public  policy,  do  not  decline,  on  the 
one  hand,  to  lend  their  assistance  to  a  person  who  has  obtained  an  agreement 
or  deed  from  another,  in  a  state  of  intoxication;  and  on  the  other  hand,  they 
are  equally  unwilling  to  assist  the  intoxicated  party  to  get  rid  of  his  agreement 
or  deed,  merely  on  the  ground  of  his  intoxication  at  the  time.    They  will  leave 
the  parties  to  their  ordinary  remedies  at  law,  unless  there  is  some  fraudulent 
contrivance,  or  some  imposition  practised.    It  is  upon  this  special  ground  that 
courts  of  equity  have  acted  in  cases  wher«  a  broader  principle  has  sometimea 
been  supposed  to  have  been  upheld.    They  have  indeed  indirectly,  by  refiising 
relief  sustained  agreements  which  have  been  fidrly  entered  into^  although  the 
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*out  of  the  relative  situation  of  contracting  parties^  the  ooturt  In  what 
interferes  to  prevent  *persons  in  fiduciary  situations  from  pur-  *^™"*®^ 
chasing  of  their  cestuis  que  trust  ;{a)\l']  it  watches  with  the  [*811 

(a)  CJa/rke  v.  Sioaik,  2  Eden,  134.  Fox  v.  Mackrelh,  2  Bro.  C.  C.  400. 
CampbeU  v.  Walker,  6  Ves.  678.  McEnzie  v.  York  BuiUUnga  Ckmipanyj  8  Bro. 
P.  C.  ed.  TomJ.  42.  Gibson  v,  JSsycs,  6  Ves.  266.  Ex  parte  Hughes,  ib.  617. 
Ex  parte  Lacy,  ib.  625,  and  the  case  dted  in  the  notes.  Ex  parte  James,  8 
Yes.  337.  Coles  v.  Trecothick,  9  Ves.  234.  Ex  parte  Bennett,  10  Yes.  331. 
Morse  v.  Boyal,  12  Ves.  355.  Lowther  v.  Lord  Lowther,  13  Ves.  95.  Cane  v. 
Lo9'd  Allen,  2  Dow.  289.  Attorney- General  v.  Lord  Dudley,  Coop.  146. 
Downes  v.  Grazehrooli,  3  Meriv.  200,  which  have  overruled  the  doctrine  in 
Whicficote  v.  Lawrence,  3  Ves.  740,  and  ex  parte  Reynolds,  5  Ves.  707,  that 


party  was  intoxicated  at  the  time.  And  especially  they  have  reftised  relief 
where  the  agreement  was  to  settle  a  family  dispute,  and  was,  in  itself  reason- 
able. But  they  have  not  gone  the  length  of  giving  a  positive  sanction  to  such 
agreements,  so  entered  into,  by  enforcing  them  against  the  party,  or  in  any 
other  manner  than  by  refUsing  to  interfere  in  his  &Yor  against  them.  In  regard 
to  drunkenness,  the  writers  upon  natural  and  public  law  adopt  it,  as  a  general 
principle,  that  contracts  made  by  persons  in  liquor,  even  though  their  dranjlc- 
enness  be  volmitary,  are  utterly  void,  because  they  are  incapable  of  any  deli* 
berate  consent^  in  like  manner  as  persons  who  are  insane,  ornon  compotes  men- 
tie.  The  rule  is  so  laid  down  by  Hemecdus  and  Puffendorf  It  is  adopted  by 
PotMer,  one  of  the  purest  of  jurists,  as  an  axiom  which  requires  no  illustration. 
Heinecdus,  in  discussing  the  subject,  has  made  some  sensible  observations. 
''  Either,"  says  he,  "  the  drunkenness  of  a  party  entering  into  a  contract  is  ex- 
ceasive  or  moderate.  If  moderate^  and  it  did  not  quite  so  much  obscure  his 
understanding  as  that  he  was  ignorant  with  whom,  or  fxx  what  he  had  con- 
fracted,  the  contract  ought  to  bind  him.  But  if  his  drunkenness  was  exces- 
sive, that  could  not  fail  to  be  perceived ;  and,  therefore,  the  party  dealing  with 
him  must  have  been  engaged  in  a  manifest  fraud ;  or  at  least  he  otight  to  impute 
it  to  his  own  &ult  that  he  had  dealt  with  a  person  in  such  a  situation.  The 
Sootti^  law  seems  to  have  adopted  this  distinction ;  for,  by  that  law,  persons 
in  a  state  of  absolute  drunkenness,  and  consequently  deprived  of  reason,  cannot 
bind  themselves  by  any  contract&  But  a  lesser  degree  of  drunkenness,  whioh 
only  darkens  reason,  has  not  the  effect  of  annulling  contracts." 

Habitual  drunkenness  of  one  of  the  contracting  parties  is  not  suiBcient  to  set 
aside  a  contract  on  the  ground  of  fraud  in  the  other  contracting  party,  unless 
it  be  proved  that  the  latter  took  advantage  of  the  former  in  a  moment  of  in- 
toxication. ReinkksT  v.  BmUh,  2  Har.  k  Johns.  422.  A  contract  may  be 
avoided  by  the  legal  representatives  of  a  party  thereto,  on  the  ground  of  his 
having  been  drunk  when  it  was  made,  although  such  drunkelmess  was  not  oc- 
casioned by  the  procurement  of  the  other  party.  Wigghswarth  v.  Stoers  et  ol 
1  Hen.  k  Munf  70.  If  no  undue  or  improper  means  be  used  by  a  son  to  pro- 
cure a  voluntary  deed  fl^m  his  &.ther,  the  mere  &ct  that  the  fitther  regarded 
him  with  more  &vor  than  another  ohUd,  and  that  the  deeds  were  executed 
when  the  &ther  was  in  some  degree  intoxicated,  but  was  not  insensible  of 
what  he  was  doing,  will  not  be  sufficient  to  set  it  aside.  Bdcker  v.  Bdcher,  10 
Terger,  121. 

[1]  A  trustee  is  not  permitted  to  purchase  of  his  cestoistie^rtM^  unless  there 
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In  what  caj88  greatest  jealousy  gifls  from  a  ward  to  his  guardian,(a)[l]  *or 

granted. 

such  sale  should  onlj  be  set  aside  where  an  advantage  has  been  made  hy  the 
trustee. 

(a)  Duke  ofSamilton  v.  LordMohun,  I  P.  "W.  118.  ffyUonv.  EyUon,  2  Ves. 
647.  Pierce  v.  Waring^  cit.  ib.  Eaick  v.  Hatchj  9  Ves.  292.  Dawson  v.  Mas- 
sey,  1  Ba.  &  Be.  219. 


is  a  clear  and  distinct  contract,  ascertained  to  be  such,  after  a  careful  investi- 
gation into  all  the  circumstances,  and  it  is  ascertained  that  the  cestui  que  trust 
intended  that  the  trustee  should  buv,  and  that  no  fraud,  concealment  or  ad- 
vantage have  been  taken  by  the  trustee  of  information  acquired  by  him  as  trus- 
tee. If  a  trustee,  though  honest,  should  buy  for  himself  an  estate  of  his  cestui 
que  trusty  and  then  should  sell  it  for  more,  according  to  the  rules  of  a  court  of 
equity,  from  general  policy  and  not  from  any  peculiar  imputation  of  fraud,  he 
would  be  held  still  to  remain  a  trustee  to  all  intents  and  purposes,  and  not  be 
permitted  to  sell  to  or  for  himself.  9  Yes,  246;  2  Bro.  Ch.  Rep.  400 ;  6  Yes. 
277;  3  Yes.  740;  6  Yes.  678;  2  Atk.  Rep.  69;  2  Brown  Ch.  Rep.  400;  S.  C. 
2  Cox  Rep.  320,  327 ;  1  Peter's  C.  C.  Rep.  367,  368 ;  S.  C.  6  Wheat  Rep.  481. 

To  entitle  the  cestui  que  trust  to  relief!  it  is  not  always  necessary  to  show 
that  the  trustee  has  made  some  advantage,  where  there  has  been  a  purchase 
by  hunself ;  nor  is  the  sale  to  the  trustee  good,  unless  some  advantage  has 
been  made.  The  principle  applies,  however  innocent  the  purchase  may  be  in 
a  given  case.  The  cestui  que  trust  is  not  bound  to  prove,  nor  is  the  court  bound 
to  decide,  that  the  trustee  has  made  a  bargain  advantageous  to  himself.  In 
all  cases  where  a  purchase  has  been  made  by  a  trustee  on  his  own  account,  of 
the  estate  of  his  cestui  que  trust  it  is  in  the  option  of  the  cestui  que  trust  to  set 
aside  the  sale,  whether  bona  fide  made  or  not.  And  the  doctrine  applies  not  - 
only  to  trustees  strictly  so  called,  but  to  other  persons  standing  in  like  situa- 
tion ;  such  as  assignees  or  solicitors  of  a  bankrupt  or  insolvent  estate  who 
were  never  permitted  to  become  purchasers  at  the  sale  of  the  bankrupt  or  irft 
solvent  estate.  Davoue  v.  Fanningj  2  Johns.  Ch.  Rep.  262 ;  Famam  v.  Brooks, 
9  Pick.  Rep.  202. 

[1]  The  relative  situation  of  guardian  and  ward  imposes  a  general  inability 
to  deal  with  each  other.  Courts  of  equity  will  not  permit  transactions  between 
guardians  and  wards  to  stand,  even  when  they  have  occurred  after  the  mi- 
nority has  ceased  and  the  relation  become  thereby  actually  ended,  if  the  intei^ 
mediate  period  be  sliort,  unless  the  circumstances  show  fbU  deliberation  on  the 
part  of  the  ward,  and  good  &ith  on  the  part  of  the  guardian.  On  this  subject 
Mr.  Story  (1  Story's  Eq.  Juris,  sec.  317,  etseq.)  remarks:  "It  is  obvious  that, 
during  the  existence  of  the  guardianship,  the  transactions  of  the  guardian  can- 
not be  binding  upon  the  ward,  if  they  are  of  any  disadvantage  to  him ;  and, 
indeed,  the  relative  situation  of  the  parties  imposes  a  general  inability  to  deal 
with  each  other.  But  courts  of  equity  proceed  yet  farther  in  cases  of  this  sort. 
They  will  not  permit  transactions  between  guardians  and  wards  to  stand,  even 
when  they  liave  occurred  after  the  minority  has  ceased,  and  the  relation  be- 
come thereby  actually  ended,  if  the  intermediate  period  be  short,  unless  the 
circumstances  demonstrate,  in  the  highest  sense  of  the  terms,  the  fullest  deli- 
beration on  the  part  of  the  ward,  and  the  most  abundant  good  fiuth  {uberrima 
fides)  on  the  part  of  the  guardian.  For,  in  all  such  cases,  the  relation  is  stiU 
considered  as  having  an  undue  influence  upon  the  mmd  of  the  waid,  and  aa 
virtually  subsisting,  especially  if  all  the  duties  attached  to  the  situation  have 
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a  client  to  his  attomey,(a)[l]  and  absolutely  rescinds  sales  by  la  what 

granted. 

(a)  Proof  V.  HxMs,  For.  111.  Wo^Tiufey  v.  BooQi^  2  Atk.  25.  Ih-c^ers, 
Company  v.  Davis,  ib.  295.  Saunderson  v.  Glass,  ib.  296.  (Hdham  t»  Hand, 
2  Ves.  269.  Strachan  v.  Brander,  I  Eden,  303.  Wiies  v.  Muidldon,  1  Cox, 
112.  4  Bro.  P.  C.  Ed.  Toml,  246.  Leigh  v.  WtOiafM  and  Keimet  v.  G^ecn- 
iwtterj,  dt  3  Cox,  P.  W.  131,  n.  Kenney  y.  Brmone,  3  Ridge,  P.  C.  462. 
Newman  v.  Payne,  4  Bro.  C.  C.  350;  2  Vea.  jun,  199.  Wood  v.  Z>ww«r,  18 
Ves.  120.     Montesquieu  v.  Sandys^  ib.  302. 


not  ceased ;  as,  if  the  accounts  between  the  parties  have  not  been  fiilly  settled, 
or  if  the  estate  stUl  remains  in  some  sort  under  the  control  of  the  guardian. 

"Lord  Hardwicke  has  expounded  the  general  ground  of  this  doctrine  in  a 
clear  manner.  "Where,"  (says  ho,)  "a  man  acts  as  guardian,  or  trustee  in 
nature  of  a  guardian,  for  an  infant,  the  court  is  extremely  watchful  to  prevent 
that  person's  takmg  any  advantage  immediately  upon  his  ward's  coming  of 
age,  and  at  the  time  of  settling  accounts,  or  delivering  up  the  trust ;  because 
an  undue  advantage  may  be  taken.  It  would  give  an  opportunity,  either  by 
flattery  or  force,  by  good  uaagb  unfeirly  meant,  or  by  bad  usage  imposed,  to 
take  such  an  advantage.  And,  therefore,  the  principle  of  the  court  is  of  the 
same  nature  with  relief  in  this  court  on  the  head  of  public  utility;  as  in  bonds 
obtained  from  young  heirs ;  and  rewards  given  to  an  attorney  pending  a  cause; 
and  marriage  brokage  bonds.  AU  depends  upon  public  utility ;  and,  tbereibre, 
the  court  will  toot  suffer  it,  though,  perhaps,  in  a  particular  instance,  there  may 
not  be  an  actual  unfairness."  His  Lordship  afterwards  added :  "The  rule  of 
the  court,  as  to  guardians,  is  extremely  strict,  and  in  some  cases  does  infer 
some  hardship;  as,  where  there  has  been  a  great  deal  of  trouble,  and  he  has 
acted  fairly  and  honestly,  that  yet  he  shall  have  no  allowance.  But  the  court 
has  established  that  on  great  utility,  and  on  necessity,  and  on  this  prindple  of 
humanity,  that  it  is  a  debt  of  humanity,  that  one  man  owes  to  another;  as  every 
man  is  liable  to  be  in  the  same  circumstanoea 

"Lord  Eldon  has  expressed  himself  even  in  a  more  emphatic  maimer  on  this 
subject  "  There  may  not  be,  (says  he,)  "a  more  moral  act,  one  that  would  do 
more  credit  to  a  young  man  beginning  the  world,  or  afford  a  better  omen  for 
the  future  than,  if  a  trustee  having  done  his  duty,  the  cestui  que  trust,  taking  into 
his  fair,  serious  and  well-informed  consideration,  were  to  do  an  act  of  bounty 
like  this.  But  the  oourt  cannot  permit  it,  except  quite  satisfied  that  the  act  is 
of  that  nature,  for  the  reason  often  given ;  and  recollecting  that,  in  discussing 
whether  it  is  an  act  of  rational  consideration,  an  act  of  pure  volition  uninflu- 
enced, that  inquiry  is  so  easily  baffled  in  a  court  of  justuie ;  tliat,  instead  of  the 
spontaneous  act  of  a  fHend  uninfluenced,  it  may  be  the  impulse  of  a  mind  misled 
by  undue  kindness,  or  forced  by  oppression ;  and  the  difficulty  of  getting  pro- 
perty out  of  the  hands  of  the  guardian  or  trustee  thus  increased.  And,  there- 
fore, if  the  court  does  not  watch  these  transactions  with  a  jealousy  almost 
invindble,  in  a  great  majority  of  cases,  it  will  lend  its  assistance  to  fhiud, 
where  the  connection  is  not  disserved,  the  account  not  settled,  everything 
remaining  pressing  upon  the  mind  of  the  party  under  the  care  of  the  guardian 
or  trustee."  The  same  principles  are  applied  to  persons  standing  in  the  situa- 
tion of  ^uoM  guardians  or  confidential  advisera 

[1]  The  situation  of  an  attorney  or  solicitor,  puts  it  in  his  power  to  avail 
himself  not  only  of  the  necessities  of  his  client^  but  of  his  good  nature,  libe- 
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In  what  oases  expectant  heirs  of  their  expectancie8,(a)[2]  or  sailors  of  their 

granted. 

(a)  TunsUeUm  v.  Oriffitb,  1  P.  W.  310,  and  cases  there  cited.  Oaks  v.  Treco- 
thick,  9  Ves.  234.  Peacock  v.  Evans,  16  Ves.  512.  ChwJand  v.  2)e  Fana,  17 
Ves.  2o)  except  where  by  pubUc  auction.     Sh^Uy  v.  Nash,  3  Mad.  Rep.  232. 

» In  the  cases  to  which  these  principles  have  been  applied,  in  order  to  set 
aside  grants  and  other  transactions  between  guardian  and  ward,  two  circum- 
stances of  great  importance  have  generaUy  concurred;  first,  that  the  grants 
and  transactions  have  taken  place  immediately  upon  the  ward's  attaining  age; 
•  and  secondly,  that  the  former  influence  of  the  guardian  has  been  demonstrated 
to  exist  to  an  undue  degree ;  or,  in  other  words,  that  the  parties  have  not  met 
upon  equal  terms.  If;  therefore,  the  relation  has  entirely  ceased,  not  merely 
in  name,  but  In  fact;  and  if  sufficient  time  has  elapsed  to  put  the  parties  in 
complete  independence  as  to  each  otlier ;  and  if  a  full  and  fair  settlement  of  all 
transactions  growing  out  of  the  relation  has  been  made;  there  is  no  objection 
to  any  bounty  or  grant  conferred  by  the  ward  upon  liis  guardian.  Indeed,  in 
such  cases,  it  is  only  the  performance  of  a  high  moral  duty,  reconmiended  as 
well  by  law  as  by  natural  justice." 


rality,  and  credulity  to  obtain  undue  advantages,  bargains,  and  gratuities. 
Hence  the  law,  with  a  wise  providence,  not  only  watclies  over  all  the  trans- 
actions of  parties  in  the  predicament;  but  it  often  interposes  to  declare  trans- 
actions void,  which,  between  other  persons,  would  be  held  unobjectionable. 
It  does  not  so  much  consider  the  bearing  or  hardsliip  of  its  doctrine  upon 
particular  cases,  as  it  does  the  importance  of  preventing  a  general  public 
mischief;  which  may  be  brought  about  by  means  secret  and  inaccessible  to 
judicial  scrutuiy,  from  the  dangerous  influences  arising  from  the  confidential 
relation  of  the  parties.    (1  Story's  Eq.  Juris,  sec.  310.) 

The  court  will  always  look  into  dealings  between  attorney  and  client,  and 
guard  the  latter  fh)m  imposition.  Starr  v.  VanderJieyden,  9  Johns.  253.  And 
where  a  judgment  was  entered  by  an  attorney,  on  a  bond  and  warrant,  against 
his  client,  and  part  of  the  sum  for  wliich  the  judgment  was  given  included 
costs,  the  court  directed  the  clerk  to  inquire  into  the  consideration  of  the  bond, 
and  to  require  the  attorney  to  adduce  proof  of  the  consideration,  or  answer  to 
interrogatories  on  oath;  and  the  costs  included  in  the  bond  to  be  taxed,  and 
to  make  report  thereon  to  the  court ;  and,  in  the  meantime,  all  proceedings  on 
the  judgment  to  be  stayed.  A  judgment,  confessed  by  a  client  to  his  attorney, 
will  be  permitted  to  stand  only  as  a  security  for  what  is  actually  due.  Jb, 
Any  express  or  imphed  understanding,  that  a  solicitor  is  to  have  any  part  of 
the  claim  in  litigation,  in  addition  to  his  legal  costs  and  expenses  in  the  suit, 
is  improper,  as  tending  to  champerty  and  maintenance,  and  will  be  disregarded 
by  the  court.  Matter  of  Bkakley,  6  Paige,  311.  See  Arden  v.  Patterson,  5 
Johna  Gh.  44.  The  client  cannot  recover  upon  a  contract  with  the  attorney, 
by  which  the  attorney  was  to  collect  a  demand  and  have  part  for  his  services. 
Saiterke  v.  Fraxer,  2  Sand.  141.  If  an  attorney,  being  employed  to  foreck)8e 
a  mortgage,  take  a  conveyance  of  the  equity  of  redemption  to  himself  he 
takes  it  in  trust  for  his  dient,  if  the  latter  chooses  to  affirm  it  Oiddmgs  v. 
Eastmani,  5  Paige,  561.    Where  the  solicitor  takes  from  a  client  a  mortgage. 


[2]  The  heir  of  a  family,  dealing  for  an  expectancy  in  that  family,  is  distin- 
guished firom  ordinary  cases,  and  an  unconscionable  bargain  made  with  him, 
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prize-money.(a)    Upon  the  same  principle  a  court  of  equity  in  what  cases 

granted. 

(a)  BaUhoin  y.  Rochfort^  1  Wil&  229.     Ta/yJaur  y.  Eoch/ord,  2  Ygb.  28L 
Bow  v.  Weklom,  ib.  519. 

the  transaction  is  presumptivelj  invalid.  Swms  y.  EUi$,  5  Don.  640 ;  aff'g, 
JSUis  V.  Messervie,  11  Paige  467.  But  neither  an  attorney,  nor  solicitor,  nor 
connseUor,  will  be  allowed  to  contract  with  hia  client,  before  the  termination 
of  the  suit,  for  a  part  of  the  demand,  or  subject-matter  of  the  litigation,  as  a 
compensation  for  his  servioea  Merritt  y.  Lambert,  10  Paige  352 ;  aff'd,  WaQi» 
y.  Loubat,  2  Den.  607. 

No  court  can  sanction  an  agreement  which  puts  the  interest  and  duty  of  an 
attorney  or  solicitor  at  variance;  as,  where  a  solicitor  contracted  with  his 
client  for  the  rents  and  profits  of  the  land  in  litigation,  during  the  suit,  as  his 
compensation.  Ib.  If  the  court  be  not  bound,  as  a  matter  of  course,  to  set 
aside  a  sale  by  a  client  to  his  attorney,  of  a  judgment  obtained  by  the  latter 
for  the  former,  the  whole  burden  of  establishing  the  fairness  of  the  sale,  and 
that  it  was  made  upon  a  full  consideration,  is  east  upon  the  attorney;  and  he 
must  show  that  he  communicated  to  his  client,  every  thing  necessary  to 
enable  him  to  form  a  correct  judgment  of  the  value  of  the  subject  of  sale ;  and 
his  own  neglect  to  ascertain  the  true  state  of  facts  will  not  uphold  the  tran- 
saction.   HoweU  V.  Ranaom^  11  Paige,  638. 

A  fiur,  bona  fide,  and  reasonable  contract  between  an  attorney  and  his 
client,  for  a  part  of  the  matter  in  suit,  as  a  compensation  for  his  services,  is  not 
unlawful  Bayard  v.  McLane^  3  Ilarr.  Rep.  139.  The  principle  upon  which 
courts  of  equity  interfere  in  cases  of  unequal  agreements  between  attorney  and 
client  extends  equally  to  s^eoments  between  a  party  to  a  suit  before  a  single 
magistrate  before  whom  attorneys  do  not  appear,  as  liis  friend  and  confidential 
sidviser  in  such  suit.  Hence  an  absolute  conveyance  of  all  his  property  worth 
at  least  one  thousand  dollars  upon  the  consideration  of  supporting  him  during 
his  life,  obtained  by  a  nephew  from  his  unde,  a  weak  and  very  infirm  old  man 
upwards  of  sixty  years  of  age,  while  the  nephew  was  acting  as  the  pretended 
friend,  adviser  and  agent  of  the  uncle  on  a  suit  brought  by  warrant  before  a 
single  magistrate  to  recover  from  him  the  penalty  for  trading  with  slaves, 
about  which  the  unde  was  under  much  anxiety  and  alarm,  and  obtsdned  too 
without  the  old  man^s  having  an  opportunity  to  consult  his  firiends,  or  advise 
with  counsel  will  be  set  aside  and  a  re-conveyance  decreed  upon  the  payment 
to  the  nephew  of  what  had  been  advanced  by  him.  Buffdlow  v.  Buffakrw^  2 
Dev.  k  Batt  241.    And  see  Piekard  v.  Brewer^  ib.  428. 


is  not  only  to  be  looked  upon  as  oppressive  in  the  particular  instance,  and 
therefore  avoided,  but  as  pernicious  in  principle,  and  therefore  repressed. 
Nothing  can  be  more  impolitic,  or  more  mischievous  in  its  tendency  and 
effects,  than  permitting  heirs  to  sell  their  expectancies.  1  Fonblanque,  124; 
2  Vem.  27,  121,  346.  Parents  must  be  uncertain  whether  their  children  are 
to  receive  benefit  from  their  estates ;  children  will  lose  their  sense  of  depend- 
ence, and  the  respect  they  owe  to  their  parents ;  the  very  foundations  of  all 
domestic  government  will  be  undermined ;  and  the  effect  of  this  will  be  most 
deplorable  upon  tlie  state  of  public  morals.  Young  heirs  will  be  encouraged 
in  extravagance  and  disobedience  on  one  hand,  and  on  the  other  avarice, 
fi-aud,  and  imposition,  wiU  be  supported  and  countenanced.  There  are  two 
powerful  reasons  why  sales  of  reversions  by  heirs  should  be  discountenanced  ; 
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In  what  cases 
granted. 

Underhand 
agreements. 


Here  may  be  ranked  the  numerous  cases  of  relief  against 
underhand  agreements  to  the  prejudice  of  third  persons :  as 

death  the  payment  is  to  be  made,  are  subject  to  be  valued,  as  it  done  in  insu- 
rances upon  lives.  But  the  covenant  declared  on,  in  the  case  at  bar,  is  not  in 
the  nature  of  &  post  obiit  contract. 

Another  case,  in  which  an  heir  is  relieved,  is  when  he  is  entitled  to  an 
estate  in  reversion  or  remainder,  expectant  on  the  death  of  some  ancestor  or 
relative,  and  he  contracts  to  sell  the  same  for  present  money.  All  these  cases 
are  not  relieved  against  as  fraudulent;  because  a  reasonable  and  sufficient 
consideration  may  he  paid,  as  ascertained  by  the  annual  value  of  the  estate, 
and  of  the  intervening  life.  But  as  in  post  obiit  contracts,  when  an  advantage 
is  taken  by  the  purchaser  of  the  necessity  of  the  seller,  he  will  bo  relieved 
against  the  sale,  on  repaymg  the  principal  and  interest,  and  sometimes  paying 
for  reasonable  repairs  made  by  the  purchaser.  This  relief  is  granted  on  the 
ground  that  the  contract  of  sale  was  unconscionable. 

In  unconscionable  post  obiit  contracts,  courts  of  law  may,  when  they  appear, 
•  in  a  suit  commenced  upon  them,  to  have  been  against  conscience,  give  relief 
by  directiDg  a  recovery  of  so  much  money  only,  as  shall  be  equal  to  the  prin- 
cipal received  and  the  interest  But  in  sales  of  romamders  and  reversions,  by 
grants  executed,  I  know  of  no  relief  that  courts  of  law  can  give,  unless  the 
grants  shall  appear  to  have  been  fraudulently  obtained  of  the  grantor;  in 
which  case  the  fraud  will  vitiate  and  render  null  the  grants  so  infected. 

In  the  case  ofBuUer  v.  Haskeil,  4  Dea  Rep.  687,  the  chancellor  remiffked, 
"  there  is  a  distinction  made  between  the  cases  of  young  heirs  selling  expec- 
tancies,  and  of  otiiers,  which  I  am  not  disposed  to  support  It  is  said  that  the 
former  are  watched  with  more  jealousy,  and  more  easQy  set  aside  than  otliers, 
on  principles  of  public  policy.  This  was  certainly  true  at  first;  but  the  emi- 
nent men  who  have  sat  in  diancery  have  gradually  applied  the  great  jMrincipies 
of  equity,  on  which  relief  is  granted,  to  every  case  where  the  dexterity  of 
intelligent  men  had  obtained  bargains  at  an  enonnous  and  unconscientious 
disproportion,  from  the  ignorance,  the  weakness  and  the  neoessitaes  of  others^ 
whether  young  heirs  or  not"    See  Fitch  v.  Fitcft,  8  Pick.  Rep.  480. 


a  new  lease,  he  is  not  allowed  to  retain  it  for  his  own  benefit,  but  must  hold 
it  for  the  mortgagor,  or  cestui  que  trust.    Where  the  plaintiff  assigned  the 
lease  of  a  form  to  secure  the  payment  of  a  debt  due  to  the  defendant ;  and  the 
parties  afterwards  entered  into  an  agreement,  by  which  the  plamtiff,  in  con- 
sideration of  a  sum  of  money  expressed,  but  not,  in  fect»  paid,  agreed  to  give 
up  to  the  defendant  one  half  of  the  farm,  and  the  defendant  entered  into  pos- 
session of  the  premises,  and  surrendered  the  lease  to  the  landlord,  and  took  a 
new  lease  for  an  extended  term  of  years;  it  was  held  that  the  plaintiff  was 
entitled  to  redeem  the  whole  premises,  and  on  such  redemption,  to  have  the 
entire  benefit  of  the  new  lease.    Ilolridge  v.  GiSespie,  2  Johns,  Ch.  Rep.  30. 
In  this  case  the  chanceUor  said :  "  The  bill  filed  by  the  plaintiff  is  in  the  nature 
of  a  bill  to  redeem,  and  the  plaintiff  is  entitled  to  redeem  the  whole  of  the  pre- 
mises contamed  in  the  lease,  and -to  have  the  entire  advantage  of  the  new  lease, 
on  such  redemption.     The  renewed  lease  enures  for  the  benefit  of  the  mort- 
gagor.  Accordmg  to  the  cases  of  Manlove  v.  Bale,  and  of  Rakestraw'y.  Brev>er, 
(2  Vem.  34.    2  P.  Wm.  511,)  the  additional  term  comes  torn  the  same  old 
root,  and  is  subject  to  the  same  equity  of  redemption,  otherwise  hardship  and 
oppression  might  be  practised  upon  the  mortgagor.    It  is  analogous,  in  prin- 
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frauds  upon  marriage  articles  ;(a)  *fraud8  upon  the  marital  ^  ^^  *^*^^ 
right  ;(J)  bonds  given  to  many  the  obKgor  upon  the  death 
of  a  parent,  or  person  standing  in  loco  parentis^  from  whom 
the  obligee  has  expectations,  and  from  whom  the  transaction 
to  is  be  kept  concealed  ;[l](c)  and  secret  agreements  made  by 

(a)  Arundel  v.  TreviUian^  1  Ch.  Rep.  47.  Howard  v.  Booker,  2  Oh.  Rep.  42. 
Peyixm  v.  EladweU,  1  Vera.  240.  Redman  v.  Redman,  ib.  348.  DrwryY.  Hoohe, 
ib.  412.  Gale  v.  JDwwfo,  ib.  475,  2  Freem.  101.  Key  v.  Bradehaw,  2  Vem.  102. 
Smith  Y.  Burning,  ib.  392.  Schribblehill  t.  ^e^  ib.  446.  hamikt  v.  jBannom, 
ib.  499.  KeaJt  v.  iiflen^  ib.  588.  Jhtke  of  EamUUm  v.  Zord  Mohun,  1  P.  W.  118. 
Turton  r.  Benson,  ib  498.  2  Tern.  764.  Prec.  Gas.  522.  Roberta  y,  Roberts, 
3  P.  W.  66.  Chle  v.  Gibson,  1  Ves.  503.  Woodhouse  v.  Shepley,  2  Atk.  635. 
.BZancAe^  y.  /bsfer,  2  Yes.  264.  Pikaime  y.  ^doume,  ib.  375.  Smith  y.  jlyifc- 
wtU,  3  Atk.  566.  ^evafe  y.  WiXhinsm,  1  Bro.  0.  C.  543.  Thompsons.  Har- 
rison, 1  Cox,  344.     SooU  y.  Scott,  ib.  366.    Po^m^r  y.  Neave,  11  Yes.  165. 

(&)  Though  oonaiderable  doubt  wafl  thrown  upon  this  by  Mr.  Justice  Buller, 
in  Lady  StraOiTnore  y.  Bowes,  2  Bro.  C.  0.  345,  where  he  seemed  to  doubt  the 
general  doctrine,  jet  it  was  laid  down  by  Lord  RosslTn  in  BaU  y.  Montgomr 
ery,  2  Yes.  jun.  194^  and  has  been  rex>eatedl7  determined,  that  a  settlement 
made  by  a  woman  before  marriage,  without  the  priyity  ot  the  husband,  is  a 
fraud  upon  the  marital  right  Hunt  y.  MatGiews,  1  Yem.  408.  Carlion  y. 
Earl  of  Dorset,  2  Yem.  17.  Howardy,  Hooker,  2  Ch,  Rep.  81.  Cotton  v.  King, 
2  P.  W.  360,  Mose.  259.  Pouison  y.  WeOingion,  2  P.  W.  533.  Thcmas  y,  W* 
liams,  Mose.  177. 

(c)   Woodhouse  y.  Shepley,  2  Atk.  535,     Cock  v.  Richards,  10  Yes.  429.  • 

ciple  to  the  case  of  a  trustee  holding  a  lease  for  the  benefit  of  the  cestui  que 
trust.    Courts  of  equity  haye  said,  that  if  he  makes  use  of  the  influenoe  which 
his  situation  enables  him  to  exercise,  to  get  a  new  lease,  he  shall  hold  it  for 
the  benefit  of  the  cestui  que  trust    (1  Dow.  269.     1  Ch.  Cas.  191.     1  Bro.  Ch. 
Cas.  188.)    So,  if  a  guardian  takes  a  renewed  lease  for  liyes,  the  trust  follows 
the  actual  interest  of  the  in&nt,  and  goes  to  his  heir,  or  executor,  as  the  case 
may  be.    (18  Yesey,  274.)    Indeed,  it  is  a  general  principle,  peryading  the 
cases,  that  if  a  mortgagee,  executor,  trustee,  tenant  for  life,  Ac,  who  haye  a 
limited  interest,  gets  an  advantage  by  being  in  possession,   "  or  behind  the 
back"  of  the  party  interested  in  the  subject,  or  by  some  contriyance  in  fraud, 
ho  shall  not  retain  the  same  for  his  own  benefit,  but  hold  it  in  trust     (Lord 
Manners,  in  1  Ball  and  Beatty,  46,  47.     2  Ball  and  Beatty,  290,  293.)    The 
doctrine  has  been  uniform  fix>m  the  decision  of  Lord  Keeper  Bridgman,  aboye 
refered  to  in  1  Ch.  Cas.  191,  down  to  the  most  recent  decisions.    Nor  do  I 
think  that  the  agreement  of  August,  1809,  ought  to  form  an  obstacle  to  the 
redemption  of  the  whole.    That  agreement  bears  the  mark  of  undue  influence 
growing  out  of  the  first  assignment ;  and  contracts  of  that  kind  made  with  the 
mortgagor,  to  lessen  or  embarass  the  right  of  redemption,  are  regarded  with 
jealousy,  as  they  are  yery  apt  to  take  their  rise  in  unconscientious  adyantages 
assumed  oyer  the  necessities  of  the  mortgagor.     1  Yem.  8.    2  Yem.  520.    2 
Atk.  495.     2  Ball  and  Beatty,  278.)    The  general  principle  is,  "once  a  mort- 
gage, always  a  mortgage ;"  and  though,  no  doubt,  the  equity  of  redemption 
may  be  released  upon  fair  terms,  yet  the  fairness  and  yalue  must  distinctly 
appear. 

[1]  Where  a  bond  was  taken  by  a  father  fi^m  his  son  upon  his  marriage ; 
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In  what  caaea  creditors  with  their  debtor,  to  represent  their  debts  less  than 
^^™^*®^*  they  are,  in  order  to  deceive  third  persons.(a)    Thus  where 

r*84]  *^®  object  of  *an  agreement  was  that  a  sum  of  money  should 

be  given  in  order  to  prevent  an  opposition  to  a  bill  depending 
in  parliament  which  was  to  be  concealed  from  the  legis- 
lature, such  agreement  was  considered  as  a  fraud  upon  the 
legislature,  and  within  the  principle  of  the  above  cases.(6) 
And  it  has  been  frequently  decided,  that  although,  where 
partners  dissolve  the  partnership,  divide  the  property,  assign 
it  by  deed  and  deliver  possession,  the  joint  property  thereby 
becomes  the  separate  property  of  the  party  remaining ;  yet 

(a)  Child  V,  Dandridge,  2  Vem.  1h  Smatt  v.  Brackky,  ib.  602.  Spurrd  v. 
SpOler,  1  Atk.  108.  Nevilk  v.  WiUdnaon,  1  Bro*  C,  0.  543.  Constaniem  v. 
Blachey  1  Cox,  227.  EasUOyrook  y.  SooU,  3  Ves.  466.  Cecil  v.  PkMow,  1 
Anst  202.  Jfa«wm  t.  Stocky  6  Ves.  202.  Ex  paate  Sadler,  15  Ves.  52. 
XktOriac  V.  DaBnac^  16  Ves.  126.    Ek parte  Carr,  3  V.  and  B.  Ill 

(b)  VauxhaU  Bridge  Company  v.  Earl  Spencer,  2  Mad.  Bep.  356. 

held,  it  waa  obtained  by  undue  influence,  and  void.  Again,  where  a  party, 
upon  his  marriage  with  the  daughter  of  A.,  gave  the  latter  a  bond  for  a  sum 
of  money  (m  effect  a  part  of  his  wife's  portion  on  the  marriage)  in  order  to 
obtain  his  consent  to  the  marriage,  it  was  held  void.  A  marriage  settlement 
•  was  agreed  to  be  made  of  certain  property  by  relations  on  each  side ;  and  after 

the  marriage,  one  of  the  parties  procured  an  underhand  agreement  from  the 
husband  to  defeat  the  settlement,  in  part;  it  was  set  aside,  and  the  original 
settlement  carried  into  effect.  Where  a  parent  declined  to  consent  to  a  mar- 
riage with  the  intended  husband,  on  account  of  his  being  in  debt;  and  the 
brother  of  the  latter  gave  a  bond  for  the  debt,  to  procure  such  consent ;  and 
the  intended  husband  then  gave  a  secret  counter-bond  to  his  brother,  to  indem- 
nify him  against  the  first ;  and  the  marriage  proceeded  upon  the  faith  of  the 
extinguishment  of  the  debt ;  the  counter-bond  so  given  was  treated  as  a  fi^ud 
upon  the  marriage ;  and  all  parties  were  held  entitled,  as  if  it  had  not  been 
given.  A  parent,  upon  a  marriage  of  his  son,  made  a  settlement  of  an  annuity 
or  rent  charge  upon  the  wife,  in  full  of  her  jointure ;  and  the  son  secretly  gave 
a  bond  of  indemnity  of  the  same  date  to  his  parent,  against  the  annuity  or  rent 
charge.  Held  void,  as  a  fraud  upon  the  faith  of  the  marriage  contract,  on  the 
ground  that  it  affected  to  put  the  female  party  contracting  for  marriage  in  one 
situation  by  the  articles,  and  in  fact  put  her  in  another  and  worse  situation  by 
a  private  agreement  "Where  upon  a  treaty  of  marriage,  a  party  to  whom  the 
intended  husband  was  indebted,  concealed  his  own  debt,  and  misrepresented 
to  the  wife's  father  the  amount  of  the  husband's  debts,  the  transaction  was 
treated  as  a  fi^ud  upon  the  marriage ;  and  the  creditor  was  prevented,  by  in- 
junction, from  enforcing  Iiis  debt,  although  it  did  not  appear  that  there  was 
any  actual  stipulation  on  the  part  of  the  wife's  father,  in  respect  to  the  amount 
of  the  husband's  debts.  So  where  a  brother,  on  the  marriage  of  his  sister,  let 
her  have  a  sum  of  money  privately,  that  her  fortune  might  appear  to  be  as  much 
.as  was  insisted  on  by  the  other  side ;  and  the  sister  gave  a  bond  to  the  brother 
to  repay  it;  the  bond  was  set  aside.  (Oases  citod  1  Stoiy  £q.  Juris,  sees.  267 
268,  269,  270,  271.) 
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if  it  appear  that  the  partners  have  entered  into  this  contract  in  what  cases 
for  the  purpose  of  defrauding  the  joint  creditors,  by  enabling  ^'^ 
one  party  to  withdraw  property  out  of  their  reach;  such  con- 
tract is  invalid,(a)[l]     Here  also  may  be  noticed  those  trans- 

(a)  Anderson  v.  Malfby,  4  Bro.  C.  C.  422,  2  Ves.  jun.  244.  Exp(yrte  Rtiffin^ 
6Ves.  110.  iJ5j3arte  J?WZ,  10  Ves.  347.  Ex  poirte  Waiiam8^\\Y&&.^,  Ez 
parte  Peake^  1  Mad.  Rep.  353.  Ex  parte  Harris,  ib,  583.  Ex  parte  Rov:land- 
son,  1  Rose,  416. 

[1]  Joint  creditors  have,  in  equity,  a  right  of  priority  of  pajrment,  before  tlie 
private  creditors  of  any  separate  partner.  The  joint  property  is  considered  a 
trust  fund,  primarily  to  be  applied  to  the  dischai:p:e  of  the  partnership  debts 
against  all  persons  not  having  a  better  title.  The  partners  have  a  right  to 
have  the  partnership  -propeTty  first  applied  to  the  discharge  of  the  partnership 
debts;  and  joint  creditors  are  substituted  in  equity  to  the  rights  c^the  partners, 
they  being  owners  of  the  fund  to  the  extent  of  the  joint  debts.  The  creditors 
can  sue  at  law,  and  by  judgment  and  execution  to  obtain  possession  of  the 
property;  they  may  follow  it  into  the  possession  of  all  parties  who  have  not  a 
better  claim. 

Whether  a  joint  or  partnership  creditor  is  entitled  to  sliare  in  the  separate 
estate  of  his  debtor  with  the  separate  creditors  of  such  debtor,  qutBt*e.  Morris 
V.  Morris,  4  Gratt.  Va.  Rep.  293.  (Vide  Gow  on  Part  368,  442 ;  CoUyer  on 
Part  336;  Story  on  Part  516,  519,  641.)  If  a  partnership  creditor  is  not  en- 
titled to  share  the  separate  estate  of  his  debtor  with  his  separate  creditors,  yet 
the  debtor  partner  having,  by  his  will,  subjected  his  real  estate  to  the  pajrment 
of  his  debts,  the  partnership  creditor  is  entitled  to  share  with  the  separate  cre- 
ditors in  that  fUnd.  Ib.  Two  partners  having  given  their  joint  and  several 
bond  to  a  creditor  of  the  firm  for  a  partnership  debt,  the  creditor  is  entitled  to 
share  with  the  separate  creditors  the  separate  estate  of  the  deceased  partner. 
Ib.  The  articles  of  copartnership  covenant  that  each  partner  shall  put  into 
the  concern  §1000,  but  the  deceased  partner  failed  to  do  it ;  for  this  sum,  the 
firm  having  lost,  the  surviving  partner  having  paid  the  debts  of  the  concern,  is 
a  creditor,  by  specialty,  of  the  deceased  partner,  and  entitled  as  such  to  share 
in  the  separate  estate.     Ib. 

The  property  of  a  partnership  cannot  be  subjected  to  the  satisfaction  of  the 
individual  debts  of  the  partners  until  all  the  debts  of  the  partnership  are  paid, 
including  the  debts  which  may  be  due  fh)m  the  partnership  to  either  of  the 
partners.  Christian  v.  EUis,  1  Gratt  Va.  Rep.  396.  Separate  creditors  in 
equity  can  only  seek  indemnity  fVora  the  surplus  of  the  joint  flmd  after  tlio 
satisfaction  of  the  joint  creditors;  and  joint  creditors  in  equity  can  only  look  to 
the  surplus  of  the  separate  estate  after  the  payment  of  the  separate  debts. 
McOuBock  V.  DasknelTs  admV,  1  Harr.  Sc  Gill,  96.  Where  the  claims  of  joint  cre- 
ditors do  not  come  into  conflict  with  those  of  separate  creditors,  but  only  with  the 
interests  of  the  representatives  of  the  deceased  partner,  equity  will  decree  to  joint 
creditors  a  satisfaction  of  their  claims,  by  considering  them,  as  they  are  considered 
at  law,  both  joint  and  several.  Ib.  At  law,  the  joint  creditor  may  pursue  bolli 
the  joint  and  separate  estate  to  the  extent  of  each,  for  the  satisfiiction  of  their 
joint  demands  without  restriction  ftom  a  court  of  equity.  Yet,  when  by  tln> 
death  of  one  of  the  parties  the  legal  right  survives  against  the  surviving  part- 
ner, and  is  extinguished  against  the  deceased  partner,  the  court  will  give  U) 
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In  what  cases  actions  whicli  are  in  fraud  of  acts  of  parliament  or  other  legal 
granted.  provisions, (a)  frauds  upon  powers,(i)  *and  the  cases  in  which 

[*35]  a  bond  given  to  secure  one  object,  is  oppressively  used  to 

compel  another.(c)[l] 

(a)  Frauds  upon  the  law  of  forfeiturt. —  Chaplin  v.  Chaplin j  3  P.  W.  233. 
Duke  of  Bedford  v.  Coke,  2  Ves.  117.  Young  v.  Peachy,  2  Atk.  268.  Carte  v. 
Carte,  3  Atk.  180,  Amb.  32.  Upon  the  restraining  statutes. — Bean,  <fcc.  of  Wind- 
SOT  V.  Perwin,  Moor,  789.  Upon  the  usury  laws, — Lawley  v.  Hooper,  3  Atk. 
278.  Barker  v.  Vansommer,  1  Bro.  C.  C.  149.  Browne  V.  O'Dea,  1  Sch.  &Lef. 
115.  2>reiv  v.  Power,  ib.  182.  MoUtry  v.  Irvin,  ib.  310.  Upon  the  bankrupt 
laws.— Ex  parte  Bill,  1  Cox,  300.  Ex  parte  Cooke,  8  Ves.  353.  Ex  parte  Mur- 
phy, I  ^h.  &  LeT.  ^.  Ex  parte  Meaghan,  ib.  179.  Higginbotham  v.  Holme, 
19  Ves.  88.  Upon  tlie  registry  act. —  Curtis  v.  Perry,  1  Ves,  739.  Osborne  v. 
WiBiams,  18  Ves.  379.  Battersby  v.  SmytJi^  3  Mad.  Rep.  110.  Upon  tho  re- 
venue laws. —  Vicars  v.  Attorney-general,  6  Bro.  P.  C.  Ed;  Toml.  491.  Upon  the 
mortmain  act — Adlingtony.  Cann,  1  Atk.  141.  Boston  \.  Statham,  1  Cox,  17. 
1  Eden,  508.  Edwards  y.  Pike,  1  Eden,  267.  Muddesian  v.  Brown,  6  Ves.  52. 
Stickland  v.  Aldridge,  9  Ves.  517.  Paine  v.  Bali,  18  Ves.  475.  Upon  the 
custom  of  London. — Beronv.  Heron,  2  Atk.  160. 

{h)  Lane  v.  Page,  Amb.  233.  Aleyn  v.  Belcfiier,  1  Eden,  132.  Lord  Hindk- 
inbrokev.  Seyirumr,  1  Bro.  C.  C.  394.  Palmar  v.  Wheeler,  2  Ba.  &  Be.  18. 
Dahbeny  v.  Cockhiim,  1  Meriv.  626. 

(c)  Burston  v.  Sandys,  1  Vem.  411.  2  Gh.  Ca.  186.  2  Ch.  Rep.  398.  Haw- 
kins V.  Turner,  Pr.  Can.  513.  Peele  v.  Cai)-?^,  1  Stra.  534.  HUlyard  v.  Staple- 
ton,  1  Eq.  Ab.  86.  Gray  v.  Besketh^  Amb.  268.  i?oy  v.  Duke  of  Beaufort,  2 
Atk.  190. 

the  separate  creditors  all  the  advantages  thus,  by  accident,  thrown  upon  them. 
Jb. 

The  common  law  prerogativo  of  the  king,  to  be  paid  in  preference  to  all  other 
creditors,  does  not  apply  to  tho  state.  The  right  of  the  state  depends  in  this 
respect  upon  the  statute  law.     Keekley  v.  Keekley,  2  Hill,  256. 

The  funds  of  a  co-partnership  belong  to  the  firm,  to  the  extent  of  its  liabili- 
ties; and,  in  case  of  insolvency,  the  primary  distribution  of  the  property  should 
be  made  to  tho  joint  creditors,  in  preference  to  the  creditors  of  the  partners  in- 
dividually. Burtus  V.  Tisdall,  4  Barb.  S.  C.  Rep.  571.  (See  Waterman's  Am. 
Ch.  Dig.  vol.  1,  p.  475,  478.) 

[1]  The  court  of  chancery  has  power  to  order  a  bond  or  other  instrument  to  bo 
delivered  up  to  be  cancelled,  whether  such  instrument  is  or  is  not  void  at  law,  or 
whether  it  be  void  on  the  fijce  of  it,  or  by  matter  shown  by  the  procrfs  in  the  cause ; 
but  the  exercise  of  this  power  rests  in  the  sound  discretion  of  the  court,  and  is  re- 
gulated by  the  cutnimstances  of  each  particular  case.  Where  a  bond  was  good 
on  the  face  of  it,  but  had  been  held  by  the  defendant  for  27  years,  and  he  ad- 
mitted that  it  was  given  on  a  trust  which  he  ought  not  to  disdoee,  and  de- 
pended on  a  contingency  which  had  not  happened,  though  it  might  by  poesi- 
bility  happen,  the  court  ordered  the  bond  to  be  delivered  up  and  cancelled. 
Bamiiton  v.  Cummings,  1  Johns.  Ch.  Rep.  517.  In  this  case  the  Chancellor 
says :  "In  Minshaw  v.  Jordan,  (8  Bro.  18,  n.)  a  bill  was  filed  to  have  a  promis- 
Bory  note  delivered  up  and  cancelled,  as  obtamed  by  firaud,  and  without  con- 
sideration. The  Master  of  the  Rolls  retuned  the  bill^  and  allowed  the  defend- 
'  ant  to  proceed  at  law  upon  the  note ;  and  the  verdict  being  found  against  it, 
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Though  courts  of  law  have  a  concurrent  jurisdiction  with  In  what  cases 
courts  of  equity  in  determining  upon  the  legality  of  the  con-  ^"*°^ 

he  then  decreed  that  the  note  be  delivered  up  to  the  plaintiff  to  be  cancelled. 
But,  afterwards,  in  Eyan  v.  Macmath,  (3  Bro.  15)  Lord  Thurlow  would  not 
direct  a  note  to  be  delivered  up,  tlioug:h  a  recovery  had  been  unsuccessfully  at- 
tempted at  law ;  and  he  would  not  admit  the  rule  in  this  general  extent,  that  when- 
ever one  party  had  an  instrument  on  which  he  could  not  maintain  an  action  at 
law,  he  must  be  decreed  to  give  it  up,  and  he  accordingly  dismissed  the  bill, 
but  without  costs.  Sir  Samuel  Romilly,  in  citing  this  case  in  13  Ves.  584,  ob- 
served, that  the  decision  was  disapproved  of,  at  the  time,  as  the  note  was  void, 
not  upon  the  face  of  it,  but  from  collateral  circumstances ;  and  in  Newman  v. 
MUneTj  (2  Ves.  jun.  483,)  notwithstanding  this  case  of  2iyan  v.  Jfacmath  was 
mentioned,  Lord  Loughborough  ordered  a  bill  of  exchange,  avowedly  given  by 
one  partner  in  the  name  of  the  firm,  for  his  private  debt,  to  be  delivered  up, 
with  costs,  without  even  waiting  to  have  its  validity  tried  at  law ;  and  he  did 
it  on  the  ground  that  the  evidence  was  clear  and  decisive  against  the  bill,  and 
that  the  payee  took  it,  knowing  it  to  be  for  a  private  debt,  and  that  there  was 
no  need  of  a  verdict  to  satisfy  the  conscience  of  the  court.  But  tiie  subsequent 
case  ot Franco  v.  BoOon,  3  Ves.  368  and  of  Gray  v.  Mathia.^,  5  Ves.  286,  are 
calculated  to  throw  doubt  once  more  on  the  exercise  of  this  power.  In  the 
first  of  those  cases,  a  bond  was  alleged  to  have  been  given  for  an  illegal  con- 
sideration, and  the  obligee  had  obtained  a  verdict  at  law.  The  bill  was  to  have 
the  bond  delivered  up ;  but  it  was,  on  demurrer,  dismissed  by  Lord  Loughbo- 
rough, on  the  ground,  that  there  was  no  necessity  for  the  interposition  of  the 
court,  as  the  matter  could  have  been  pleaded,  and  the  bond  rendered  null,  at 
law.  In  the  other  case,  the  bond  was  void  on  its  face,  as  appearing  to  have 
been  given  pro  turpi  caitsa,  but  the  court  of  exchequer  refused  a  decree  to  do- 
liver  it  up,  and  principally  on  the  ground  of  the  length  and  expense  of  such  a 
remedy  in  equity,  when  the  defence  at  law  was  irrefragable.  The  Ch.  Baron 
observed,  with  some  sensibilit}-,  that  though  equity  might  have  a  concurrent 
jurisdiction,  it  was  not  fitting  in  that  particular  case  to  exercise  it,  as  the  plain- 
tiff had  a  fuU  defenoe  at  law ;  and  it  was  oppressive  to  seek,  by  a  long  and 
costly  litigation  in  chancery,  to  have  the  bond  delivered  Tip,  when,  by  the  plain- 
tiff's own  showing,  it  was  a  mere  nullity.  In  that  case  the  bond  had  never 
been  sued  at  law,  and  the  bill  was  dismissed,  with  costs. 

The  equity  power  was  afterward  asserted  by  Lord  Eldon,  in  Bromley  v.  Hoi' 
land^  7  Ves.  3,  and  he  dwelt  much  on  the  question  of  jurisdiction.  And  did  not 
concur  in  the  decision  in  Franco  v.  BoKon.  He  seemed  to  think  the  question 
had  become  settled,  by  a  series  of  decisions,  in  favor  of  the  authority  of  th« 
court  to  direct  instruments  to  be  delivered  up,  though  they  might  be  void  at 
law.  He  admitted  there  was  some  degree  of  contradiction  in  the  cases,  but  he 
indined  in  favor  of  the  jurisdiction,  even  if  the  question  had  been  res  Integra; 
and  though  he  could  not  say,  if  it  was  dear  that  no  use  could  be  made  of  the 
instrument,  that  was  ground  enough  for  the  equitable  jurisdiction,  yet  "  it  waa 
not  unwholesome  that  an  instrument  should  be  delivered  up  upon  which  a  de- 
mand may  be  vexatiously  made  as  oflen  as  the  purpose  of  vexation  may  urge 
the  party  to  make  it"  In  Jackman  v.  MitcJieU^  13  Ves.  681,  the  equity  juris- 
diction was  again  freely  exercised.  The  bond  there  wa^  given  to  secure  one 
creditor  the  deficiency  of  a  composition,  and  was  never  communicated  to  the 
other  creditors,  and  had  never  been  put  in  suit.  The  bill  charged  the  bond  to 
have  beoen  thus  taken  against  the  policy  of  the  law,  and  in  fraud  of  creditors: 
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In  wliat  cases  sideration  of  an  instrument,  yet  it  frequently  happens  tbat 

grantod.  ^^  illegality  can  only  be  proved  through  a  court  of  equity, 

from  the  admission  of  the  defendant  or  the  examination  of 

■ 

and  the  counsel  for  the  defendant,  when  speaking  of  the  jurisdiction,  observed, 
that  if  an  instrument  was  void  upon  its  face,  the  court  would  not  assume  juris- 
diction anjcl  cancel  it,  because  it  was  void  at  law ;  and  that  "  there  was  no  in- 
stance of  a  decree  for  delivering  up  a  bond,  appearing  upon  the  face  of  it  to  bo 
void."  Lord  Eldon  expressly  waived  any  opinion  on  that  distinction  as  to  ju- 
risdiction, but  said  that  the  bond  was  bad,  because  it  was  proved,  aUvnde,  that 
it  was  intended  to  be  kept  secret ;  and  he  accordingly  decreed  that  it  be  de- 
livered up,  and  awarded  costs  against  the  defendant. 

The  weight  of  authority,  and  the  reason  of  the  thing,  are  equally  in  favor 
of  the  jurisdiction  of  the  court,  whether  the  instrument  is  or  is  not  void  at  law, 
and  whether  it  be  void  from  matter  appearing  on  its  face,  or  from  proof  taken 
in  the  cause,  and  that  these  assumed  distinctions  are  not  well  founded.  It  is 
every  day's  practice,  as  the  oounsel  observed  in  French  v.  ConneUyy  2  Anst  454, 
to  order  instruments  to  be  delivered  up,  of  which  a  bad  use  might  be  attempted 
to  be  made  at  law,  although  they  could  not  even  there  entitle  the  holders  to 
recover.  It  is  indeed  not  very  apparent,  why  a  doubt  could  have  been  started 
in  some  of  these  modem  cases  as  to  the  general  jurisdiction  of  the  court,  when 
we  consider  the  uniform  tenor  and  language  of  the  more  ancient  decisions,  and 
which  do  not  appear  to  have  turned  upon  the  distinction  whether  the  instru- 
ments were  or  were  not  void  at  law.  In  WhitttngJiam  v  Thomburgh^  2  Verm. 
206,  and  Ooddart  v.  Ckareit,  ib.  269,  and  De  Casta  v.  Scandrd,  2  P.  Wms.  170, 
policies  of  insurance,  procured  by  fraud,  were  ordered  to  be  delivered  up  and 
cancelled,  though  the  fraud  was  equally  a  defence  at  law.  And  in  another 
case,  {Law  v.  Law,  cases  temp.  Talbot,  140 ;  3  P.  Wms.  391,)  Lord  Talbot  or- 
dered a  bond  to  be  cancelled,  and  charged  the  defendant  with  costs,  without 
deciding  whether  or  not  it  was  good  at  law.  But,  while  I  assert  the  authority 
of  the  court  to  sustain  such  bills,  I  am  not  to  be  understood  as  encouraging 
applications  where  the  fitness  of  the  exercise  of  the  power  of  the  court  is  not 
pretty  strongly  displayed.  Perhaps  the  cases  may  all  be  reconciled  on  the 
general  principle,  that  the  exerdse  of  this  power  is  to  be  regulated  by  sound 
discretion,  as  the  cux;umstances  of  the  individual  case  may  dictate ;  and  that 
the  resort  to  equity,  to  be  sustained,  must  be  expedient,  either  because  the  in- 
strument is  liable  to  abuse  fh)m  its  negotiable  nature,  or  because  the  defence 
not  arising  on  its  face,  may  be  difficult  or  uncertain  at  law,  or  from  some  other 
special  dreumstanoes  peculiar  to  the  case,  and  rendering  a  resort  here  highly 
proper,  and  dear  of  all  suspicion  of  any  design  to  promote  expense  and  litiga- 
tion. I^  however,  the  defect  appears  on  the  bond  itself)  the  interference  of  this 
court  will  still  depend  on  a  question  of  expediency,  and  not  on  a  question  of 
jurisdiction.  It  may,  sometimes,  become  essential  to  the  perfect  and  tranquil 
ei^'oyment  of  private  right,  that  this  most  important  branch  of  equity  power 
should  be  exercised  in  the  one  case  as  well  as  in  the  other ;  and  it  may  be  here 
observed  that,  in  the  case  of  Law  v.  LaWy  the  whole  consideration  was  spread 
out  upon  the  bond,  and  that,  as  the  case  is  reported  in  Peere  Williams,  the 
Lord  Chancellor  was  inclined  to  consider  the  bond  as  void  at  law  as  well  as  in 
equity,  and  yet  ho  cancelled  the  bond  without  sending  the  parties  to  law.  The 
learned  counsel,  therefore,  in  Jackman  v.  Mitchdlt  appear  to  mo  to  have  has- 
arded  too  much  in  their  assertion  that  there  was  no  such  case  to  be  found. 
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witnesses  residing  abroad.[2]     As  relief  is  accordingly  given  In  '^^^ 

granted. 

[2]  Courts  of  equity  can  model  their  decrees  and  processes,  so  as  to  suit  the 
circumstances  of  every  case.  Having  deriyed  their  principles  from  the  Roman 
law,  they  are  qualified  to  enforce  the  numerous  duties  springing  from  the  great 
variety  of  complex  relations  which  the  refinement  of  an  enlightened  age  has 
introduced.  They  owo  their  importance  to  the  advancement  of  the  arts  and 
sciences,  the  extension  of  commerce,  and  the  general  difl^ion  of  knowledge. 
For,  hence  has  resulted  the  invention  of  the  doctrine  of  trusts;  the  disposition 
of  all  property  by  will ;  the  aooountability  of  persons  as  executors  or  adminis- 
trators,  or  as  trustees  or  agents,  partners  in  trade,  or  jomt  ovmers  of  property ; 
the  demand  for  the  specific  execution  of  contracts,  and  the  complicated  inter- 
ests, arising  from  a  variety  of  intricate  transactions.  These  oourts  bring  all 
parties  at  once  before  them,  to  discuss  Mly  their  relative  claims.  They  lend 
then*  aid  only  to  the  party  who  has  a  superior  equity ;  and  where  the  equities 
•  are  equal,  the  party  having  the  legal  title  must  prevail.  They  can  enforce  the 
discovery  of  testimony  affecting  the  merits  of  the  question  at  law,  fix>m  par- 
ties to  the  litigation;  or  suppress  irrelevant  &cts  and  clrcumstanoea  From 
thoir  mode  of  investigation  they  are  admirably  calculated  to  obtain  frill  and 
accurate  information  respecting  the  relative  claims  of  the  parties,  depending 
as  they  often  do,  upon  a  great  variety  of  circumstances.  In  cases  of  intricate 
accounts  between  partners,  disputed  claims  between  principals  and  agents, 
guardians  and  wards,  executors  and  administrators,  and  those  interested  in 
the  estate,  trustees,  and  cestui  que  trustSj  merchants  and  their  consignees,  as 
well  as  in  many  cases  relating  to  the  limits  and  division  of  real  property,  oonfti- 
sion  of  boundaries,  partition  of  estates,  and  setting  out  of  dower,  the  benefits 
of  equity  proceedings,  are  largely  experienced.  When  facts,  or  their  leading 
circumstances,  rest  only  in  the  knowledge  of  the  party,  a  court  of  equity  ap- 
plies itself  to  his  oonsdenoe  to  ascertain  the  truth  of  the  transaction ;  and  that 
being  once  discovered,  the  judgment  is  the  samo  in  equity  tliat  it  would  have 
been  at  law.  For  want  of  discovery  at  law,  courts  of  equity  havo  acquired  a 
concurrent  jurisdiction  with  courts  of  common  law  in  all  matters  of  account. 
As  incident  to  account,  they  take  a  concurrent  oognizanoo  of  the  administra- 
tion of  personal  assets,  consequently  of  debts,  legacies,  the  distribution  of  the 
residue,  and  the  conduct  of  executors  and  administrators.  As  incident  to  ac- 
count, they  also  take  concurrent  jurisdiction  of  all  dealings  in  partnerships, 
and  many  other  mercantile  transactions;  and  so  of  receivers,  fiictors  and  agents. 
From  compulsive  discovery  under  oath,  they  have  acquired  jurisdiction  over 
almost  all  matters  of  fraud :  all  matters  in  the  private  knowledge  of  the  party, 
which,  though  CQpoealed,  are  binding  in  conscience;  and  all  judgments  at  law, 
obtained  through  such  fi:aud  or  concealment. 

A  bin  of  discovery  strictly  so  called,  may  be  defined  a  bill  which  simply 
seeks  the  discovery  of  &ct8,  resting  in  the  knowledge  of  the  defendant,  or  the 
discovery  of  deeds  or  writings,  or  other  things,  in  the  possession  or  power  of 
the  defendant,  in  order  to  maintain  the  right  or  title  of  the  party  asking  it  in 
some  suit  or  proceeding  in  another  court  To  maintain  it,  it  is  not  necessary 
that  the  party  should  otherwise  be  without  any  proof  of  his  case;  for  he  may 
maintain  such  a  bill,  either  because  he  has  no  proof,  or  because  he  wants  it  in 
aid  of  other  proo£  2  Story's  £q.  Juri&  sec.  1483.  The  court  of  chancery 
has  jurisdiction  in  all  cases  where  a  discovery  is  wanting.  JPryor  v.  Adamsy  I 
Call,  382.  JBvery  v.  EoOand^  2  Tenn.  Bep.  77.  To  give  the  court  of  equity 
jurisdiction  on  the  ground  of  disoovery,  it  is  not  suffldent  to  charge  that  cer- 
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In  what  cfiuses  in  numerous  cases  of  bills  or  securities,  voluntary,  and*tliere- 
granted.  ^^^^  fraudulent  as  against  creditors,(a)[l]  or  alBfected  with 

(a)  Parry  v.  Carwarden^  2  Dick.  644.  Evelyn  v.  Templar^  2  Bro.  C.  C.  148. 
Pvlvertoft  V.  Ptdvertoft,  18  Ves.  84.  Buckle  v.  Mitchell,  18  Ves.  100.  Metcaif 
V.  Ptdvertqft,  1  V.  &  B.  180.  But  that  a  voluntary  conveyance  is  binding  upon 
the  settler  himself;  vide  Burke  v.  Dawson,  Sugd.  V.  &  P.  569.  Johnson  v.  Ltgard, 
ib.  570,  3  Mad.  Rep.  273.  Smith  v.  Garland,  2  Meriv.  123.  "Whether  the  con- 
sideration of  marriage  extends  to  collateral  relations  of  the  settler,  vide  Hale 
V.  Lamb,  2  Eden,  292.  Fairfield  v.  Birch,  Sugd.  V.  P.  560,  k  Appendix,  No. 
23.  Clayton  v.  Lord  Grey  de  Wilton,  3  Mad.  Rep.  302.  Johnson  v.  Legard, 
sup.     Sutton  V.  Chetwyn,  3  Meriv.  249.     Cormick  v.  Trapaud,  6  Dow.  60. 


tain  fiujts  are  known  to  the  defendants  and  ought  to  bo  disclosed  by  them ; 
but,  it  should  be  averred  that  the  plaintiff  is  unable  to  prove  such  ilacts  by 
other  testimony.  Duvais  v.  Ross,  2  Munf.  290.  Bass  v.  Bass,  4  Hen.  &  Munf.  * 
478.  Emerson  v.  Staton,  3  Monroe,  117.  Where  the  only  ground  of  equita- 
ble jurisdiction  is  the  discovery  of  facts  solely  within  the  knowledge  of  the  de- 
fendant, and  the  defendant  by  his  answer  discloses  no  such  facts,  and  the  plain- 
tiff supports  his  claim  by  evidence  in  his  own  possession,  unaided  by  the  con- 
fessions of  the  defendant,  the  established  rules  limiting  the  jurisdiction  of 
courts,  require  that  he  should  be  dismissed  &om  the  court  of  chancery,  and 
permitted  to  assert  his  rights  in  a  court  of  law.  Bussell  v.  Clark's  ex'rs.  7 
Granch,  69,  If  a  bill  seeks  discovery  in  aid  of  the  jurisdiction  of  a  court  of 
law,  it  must  appear  that  suoh  aid  is  clearly  necessary,  and  the  discovery  mate- 
rial to  the  defence ;  for,  when  the  fiicts  depend  on  the  testimony  of  witnesses, 
and  the  court  of  law  can  compel  their  attendance,  chancery  will  not  interpose. 
Gelstony.  Uoyt,  1  Johns.  Chancery  Reports,  643.  If  a  bill  be  brought  for  a 
discovery,  and  that  is  the  only  g^und  of  the  jurisdiction  of  a  court  of  chan- 
cery; if  the  answer  denies  the  matter  of  discovery  sought,  the  bill  ought  not 
to  be  retained.  Robinson  v.  GiUn'tth,  4  Bibb,  184.  Lemon  v.  Gheny,  1  Bibb, 
626.  A  right  to  discovery  will  not  give  the  court  jurisdiction  of  the  entire 
cause,  when  unaccompanied  with  other  matters  entitling  the  party  to  equita- 
ble relieC  Tlie  President,  4be.  of  the  Middletown  Bank  v.  Russ,  3  Conn.  Rep. 
135.  The  Norwidi  and  Worcester  Railroad  Co,  v.  Storey,  17  Conn.  Rep.  364. 
Pratt  V.  Northam,  6  Mason,  106. 

[1]  Boyd  V.  Dunktp,  1  John.s.  Ch.  Rep.  478.  Hendricks  v  Robinson,  2  Johns. 
Oh.  Rep.  283,  Riggs  v.  Murray,  ib.  565;  S.  C  15  Johns.  Rep.  571.  Roberts 
V.  Anderson,  2  Johns.  Ch.  Rep.  372 ;  S.  C.  18  Johns.  Rep.  515.  Reade  v.  Liv- 
ingston, 3  Johns.  Ch,  Rep.  481.  Perine  v.  Dunn,  ib.  508.  Bayard  v.  Hoffman, 
4  Johns.  Ch.  Rep.  450.  HUdreth  v.  Sands,  2  Johns.  Ch.  Rep.  35;  &  0.  14 
Johns.  Rep.  493.     Salmon  v.  Bennett,  1  Conn.  Rep.  625. 

But  courts  of  equity  as  well  as  courts  of  law,  allow  a  debtor  to  give  a  pre- 
ference to  one  creditor  over  another.  Hendricks  v.  Robinson,  2  Johns.  Ch.  Rep. 
308.  WiUiams  v.  Broum,  4  Johns.  Ch.  Rep.  682.  An  injunction  will  not  be 
granted  to  restrain  proceedings  on  a  judgment  confessed  by  a  debtor  in  fraud 
of  his  creditors,  on  the  application  of  a  creditor  before  judgment.  Wiggins  v. 
Marshall,  2  Johns.  Ch.  Rep.  114.  Hendricks  y.  Robinson,  ib.  283,  Brinkerhoff 
V.  Brown,  4  Johns.  Ch.  Repu  671.  WiiUams  v.  Brown,  ib.  682.  A  debtor  has 
a  right  to  prefer  one  creditor  or  class  of  creditors  to  another,  and,  on  assigning 
his  property  for  the  benefit  of  creditors,  may  lawfully  require  a  particular  cre- 
ditor or  class  of  creditors  to  be  paid  in  full,  although  his  other  creditofs,  in 
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usury  ;(a)[2]  gaming, (J)[3]  stock-jobbing,(c)*illegal  insurance;  In  what  cases 

(a)  Ante,  p.  16,  note  (d). 

(b)  BkukweU  v.  Redman^  1  Ch.  Rep.  48.    Humphreys  v.  Bigby,  2  Preom. 
223.    Rawden  v.  ShadweO,  Amb.  269..     Graves  v.  Houlditnhj  2  Price,  147. 

(c)  Bancroft  v.    We7ifto<?r<Zi,    3   Bro.  0.   0.   11.    BvJUock  v.  Richardson   11 
Ve.<j.  373. 

consequence  thereof,  may  not  receive  anything.     Eow  v.   C5tim|),  Walker*8 
Mich.  Rep.  427.     A  debtor  may  give  preference  to  some  of  bis  creditors  when 
no  legal  lien  intervenes,  and  when  it  is  done  fairly,  and  from  honest  motives. 
McMenomy  v.  Murray,  3  Johns.   Ch.  Reports,  435.     ib.  456.     Murray  v. 
Riggs^  15  Johns.  Rep.  571.     Ward  v.  Trotter,  3  Monroe,  2.    Eickky  v.  Farm- 
ers' and  Mechanics'  Bank\  5  Gill  &  Johns.  377.     Rdbinson  v.  Rapelye  ei  al  2 
Stewart,  86.     And  the  insolvency  of  the  debtor  does  not  vary  the  rule.     Ib. 
As  where  a  debtor,  in  insolvent  circumstances,  confesses  a  judgment  in  favor 
of  a  particular  creditor  for  a  debt  justly  due,  the  judgment  creditor  will  retain 
his  priority.     WWiaras  v.  Brawn,  4  Johns.  Ch.  Rep.  682.    If;  however,  the 
debtor  causes  the  judgment  so  confessed  to  bo  made  use  of  for  his  own  pur- 
poses, as  to  effect  a  sale  and  change  of  his  property,  which  is  sold  at  a  great 
sacrifice  and  purchased  in  by  the  debtor,  the  court  will  interfere,  and  will  either 
allow  the  other  creditors  to  redeem  it  at  the  price  it  sold  for,  or  direct  it  to  be 
re-sold  for  their  benefit,  as  to  any  surplus  beyond  that  price.    Ib.    Where 
there  is  no  bankrupt  law,  the  principle  of  which  is  equality  among  creditors, 
an  insolvent  debtor  may  prefer  one  creditor  to  another,  but  such  preferences 
are  to  be  viewed  with  jealousy,  and  should  be  strictly  construed,  so  as  to  g^ard 
against  abuse  and  fraud.     Riggsy.  Murray^  2  Johns.  Ch.  Rep.  565,  577.     He 
may  make  an  assignment  for  the  benefit  of  a  single  creditor,  in  exclusion  of 
all  others ;  or  he  may  distribute  his  property  in  unequal  proportions,  among  a 
part  or  the  whole  of  them.    Xo  matter  how,  or  on  what  principles,  the  distri- 
bution is  made,  provided  he  assigns  the  whole  of  his  property  for  the  payment 
of  his  just  debts.     Conway  ex  parte,  4  Ark.  Rep.  302.     A  bona  fide  and  abso- 
lute conveyance  of  any  part,  or  the  whole  of  bis  estate,  by  a  person  unable  to 
pay  his  debts,  (even  to  a  creditor  in  satisfaction  of  a  pre-existing  debt,  whereby 
another  creditor  is  excluded  from  any  share  or  portion  of  the  estate  so  con- 
veyed,) if  the  same  be  free  from  any  trust  for  the  benefit  of  the  seller,  or  any 
person  appointed  by  him,  is  a  vaUd  conveyance  against  such  excluded  creditor, 
and  all  other  persons.    Eastman  v.  McAlpin,  1  Kelly's  Rep.  157.    The  pro- 
perty of  a  co-partnership,  upon  the  insolvency  of  the  firm,  is  oonsidered  in 
equity  as  a  trust  fund  for  the  payment  of  the  partnership  creditors  rateably. 
But  either  of  the  partners,  before  the  dissolution  of  the  partnership,  or  all  the 
partners  aflerward,  may  apply  the  partnership  funds  to  the  payment  of  one 
creditor,  in  preference  to  another.     Egberts  v.  Wood,  3  Paige,  517.    A  failing 
debtor  may  give  preferences  among  his  creditors;  and,  it  seems  impracticable 
to  prevent  the  exercise  of  the  right.    Niolan  r.  Douglass,  2  Hill,  446.    And 
the  creditor  may  assign  his  estate  for  the  benefit  of  such  creditors  as  will  re- 

[2]  It  seems  now  to  be  univerflaUy  admitted  that  there  is  nothing  improper  in 
taking  a  moderate  interest  for  the  use  of  money.    But  a  contract  to  receive  an 

[3]  "In  regard  to  gaming  contracts*'  says  Story  (1  Eq.  Juris,  sec  303,  304,) 
"  it  would  follow  a  fortiori  that  courts  of  equity  ought  not  to  interfere  in  their 


37—1  TO  STAY  PROCEEDINGS  AT  LAW. 

In  what  cases  (a)  simony,(i)  chainperty,(c)  compounding  felony,(d)  marriage, 

granted. 

(a)  Ex  parte  MaOier^  3  Yes.  373.    Knowles  v.  Eaugliton^  11  Vea.  168,  over- 
ruling Watts  V.  Brooks,  3  Ves.  612. 
(6)  Lord  Kircudbright  v.  Lady  Kircadbrightj  8  Ves.  51. 

(c)  Skaphohne  v.  -Har^  Finch,  4*7 1.  Fowelv,  Knowler,  2  Atk.  224.  Stror 
can,  V.  Brander,  1  Eden,  303.  "R^o/^is  v.  Ihike  of  Portland,  3  Ves.  494.  Ste- 
phens v.  BagweU,  15  Ves.  138.     Wood  v.  Bournes,  18  Ves.  120. 

(d)  Johnson  v.  Ogilby,  3  P.W.  2*79.    Claridge  v.  JJoarc,  14  Ves.  59. 

lease  him.  Ih.  Vernon  v.  Morton  et  at,  8  Dana^  24*7.  Barr  ei  al  v.  BatcJi, 
Ohio  Rep.  Cond.  662 ;  3  Hammond,  527.  A  debtor  may  give  preference  to 
some  of  his  creditors,  when  no  legal  lien  intervenes,  and  when  it  is  done 
feirly,  and  ftom  honest  motives.  M^Menomy  v.  Murray,  3  Johns.  Ch.  Rep. 
435.  S.  P.  MMenomy  v.  Roosevelt,  3  Johns.  Ch.  Rep.  446.  WHUanis  v. 
Brown,  4  Johns.  Ch.  Rep.  682.  Murray  v.  Riggs,  on  appeal,  15  Johns.  Ch. 
Rep.  541.  As  where  a  debtor,  in  insolvent  circumstances,  confesses  a  judg- 
ment in  iikvor  of  a  particular  creditor,  for  a  debt  justly  due,  the  judgment  cre- 
ditor will  retain  his  priority.  WiUia'nis  v.  Riggs,  4  Johns.  Ch.  Rep.  682.  I^ 
however,  the  debtor  causes  the  judgment  so  confessed  to  be  made  use  of  for 
his  own  purposes,  as  to  effect  a  sale  and  change  of  his  property,  which  is  sold 
at  a  great  sacrifice,  and  purcliased  in  by  the  debtor,  the  court  will  interfere, 
and  will  either  allow  the  other  creditors  to  redeem  it  at  the  price  it  sold  for, 
or  direct  it  to  be  resold  for  their  benefit,  as  to  any  surplus  beyond  that  price. 
lb, 

exorbitant  increase,  has  been  deemed  prejudicial  to  the  welfare  of  society,  and 
has  been  given  the  odious  appellation  of  usfury.  It  seems  that  usury  was  not 
prohibited  at  common  law,  except  such  as  the  Jews  took,  namely,  forty  per 
cent,  per  annum  or  more  ;  and  then,  u}>on  conviction,  the  usurer  forfeited  his 
goods  to  the  king,  and  bis  lands  to  the  lord  of  the  fee.  There  have  been  vari- 
ous statutes  enacted  on  this  subject  in  England.  Now  by  the  statute  12  Anne, 
St.  2  C.  16,  the  rate  of  interest  is  fixed  at  five  per  cent  A  contract  to  take 
more,  is  usurious,  and  by  that  statute  totally  void ;  besides  which,  the  lender 
is  liable  to  the  forfeiture  of  treble  the  money  borrowed.  The  rate  of  interest 
allowed  by  law  in  the  different  states  is  as  follows :  Alabama  and  Georgia, 
eight  per  cent. ;  Michigan,  New  York,  and  South  Carolina,  seven  per  cent. ; 
Arkansas,  Connecticut,  Delaware,  Illinois,  Indiana^  Kentucky,  Maine,  Maryland, 
lifassachusetts,  Mississippi,  Missouri,  New  Hampshire,  New  Jersey,  North 
Carolina,  Ohio,  Pennsylvania^  Rhode  Island,  Tennessee,  Vermont,  and  Virginia, 
six  per  cent ;  Louisiana,  five  per  cent  Three  things  are  requisite  to  a  usurious 
contract,  viz. :  1.  A  loan  express  or  implied ;  2.  An  agreement  that  the  money 
lent,  shall  be  returned  at  all  events ;  3.  Not  only  that  the  money  lent  shall  bo 
returned,  but  that  for  such  loan  a  greater  interest  than  that  fixed  by  law  shall 
be  paid. 

The  word  uswry  probably  derives  its  etymology  fi^m  usus,  to  use,  and  arc, 
a  mark  upon  money  to  show  its  value. 

The  practice  of  taking  interest  on  money  loans,  dates  ftx)m  the  earliest  period 
of  history  ;  for  we  find  that  Moses  gave  the  law  to  the  Jews,  (Deut.  xxiii.  20.) 


favor,  but  ought  to  afford  aid  to  suppress  them ;  since  they  arc  not  only 
prohibited  by  Ptatutc*,  but  may  be  justly  pronounced  to  be  immoral,  as  the 
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(a)  or  place  brokage  ;(A)  of  bonds  to  secure  fiiture  cohabi-  in  what 

granted. 

(a)  ArmdA  v.  TrwOUan,  1  Oh,  Rep.  41.  Dnury  y.  Hooke^  1  Vem.  412. 
Key  V.  Bradshaw,  2  Vem.  102.  SmWi  v.  Bnming,  ib.  392.  SchribUehm  y. 
J&'efli  ib.  446.  i>iife  o/fiowOftMi  v.  Xord  Jfoiwi^  1  P.  W.  118.  iSbytty.-iyA- 
imS;  3  Atk.  566.     Obfe  y.  Qibaon^  1  Yea.  603. 

(&)  Za«;  y.  iaw,  3  P.  W.  391,  For.  140.  BeUamy  y.  Burrour,  For.  97.  Be- 
henham  y.  Ox,  I  Ves.  276.  Morris  v.  iTCWTdb,  Amb.  231,  2  Eden,  190. 
Bcmington  y.  Du  Chatd^  1  Bro.  0.  €.  124,  2  Dick.  581.  Ho/rtweO,  y.  BartweO, 
4  Vee.  811.  Thmngpaon  y.  Tft<wjp«»i^  7  Vea.  470.  Osborne  y.  WtBiaryu,  18 
Ves.  379. 


and  mention  ia  elaewhere  made  of  it  in  the  Scriptui^a;  (Lake,  ziz.  13,  23, 
Matt  xxv.  14)  but  its  ahnoat  uniyeraal  preyalence  at  thia  day  must  be  attrib- 
uted to  commerce ;  for  commerce  could  not  be  carried  on  without  extenaiye 
credit,  and  that  credit  could  not  be  had  without  reward. 

Although  uaury  was  held  in  extreme  abhorrence  by  the  AthenJAna»  yet 
money  roae  in  yalue,  but  seldom  exceeded  twelve  per  cent  on  ordinary  loans, 
and  eighteen  j9er  cent  in  commercial  affairs  i  and  thia  was  deemed,  in  moat  in- 
stances, a  &ir  profit. 

In  later  times,  (Ante,  J.  C.  70,)  twelye  per  cent,  waa  established  among 
the  Romana,  by  the  law  of  the  twelye  tables.  With  them,  interest  waa  pay- 
able every  month,  and  waa  one  per  cent. ;  hence  it  waa  called  uswra  eentesima, 
because  in  reckoning  the  twelve  montha,  twelve  per  cent  waa  paid. 

Among  the  Romany  uaury  waa  treated,  during  most  perioda  of  their  hiatory, 
aa  an  aggravated  apedes  of  theft,  and  waa  puniahed  with  the  utmost  aeverity, 
by  condemnation  and  forfeiture  of  four  timea  the  value  of  the  uaury  taken ; 
and  the  law  in  thia  reapect  aeema  to  have  been  grounded  on  reaaona  of  state. 

In  England,  aa  early  aa  the  reign  of  Alfred,  penal  laws  were  enacted  againat 
usury,  (2  Roll  Abr.  800)  Bnd  the  aeverest  powers  of  the  church  were  leveUed 
againat  those  who  practiaed  it  Many  subsequent  statutes  extended  and 
multiplied  the  pains  and  penaltiea  for  practising  it^  and  rendered  it  an  indicta- 
ble offence  before  the  justices  in  Eyre :  but  the  eocleeiaatinal  courta  claimed 
the  jurisdiction,  and  the  right  to  puniah  all  uaurera  upon  conviction  before 
them.  And  the  trial  of  usurera  before  juaticea  in  Byre,  waa  the  subject  of  a 
complaint,  addressed  to  the  throne  by  the  dergy,  in  the  l^e  of  Edward  III. 
as  "  an  encroachment  upon  the  laws  of  the  holy  church,  and  of  the  land." 
Pari.  RolL  15,  Edw.  3.  And  to  these  enactmenta,  under  the  influence  of  the 
church,  directed  by  monkiah  auperatition,  are  attributable  the  rigoroua  mea- 
sures enforced  againat  the  Jewa,  who  chiefly  carried  on  the  trade  in  money, 
and  were  deteated  and  diagraced,  fined,  imprisoned  and  baniahed.  The  Jewiah 
uaury  waa  forty  j^er  cent,    3  Inat  152  et  2  Roll.  Abr.  800. 

Usury  waa  not  altogether  prohibited  by  the  c(Hnmon  law,  (Note  to  Evana' 
Statutes,  port  3)  though  it  aeema  to  be  doubtflil  to  what  extent  it  waa  recog- 
nized ;  Sir  Edward  Ck)oke  says,  it  waa  unlawful  and  punishable,  (3  Inat  152) 
but  Chief  Juatice  Hale  thought  that  dU  uaury  was  not  againat  the  common 
law,  but  only  Jewiah  uaury;  (Hard.  420)  at  all  eventa  says  Sir  Edward 
Gooke^  "by  the  statutes  3  and  4  of  Henry  VII.  usury  is  utterly  damned  and 
prohibited." 

practice  tends  to  idleness,  diasipation,  and  the  ruin  of  fiuniliee.    No  one  has 
doubted  that^  under  auch  drcumatancea,  a  bill  in  equity  might  be  maintained 

10 
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In  what  oases  tatioii(a)  or  instruments  containing  conditions  contrary  to 

granted. 

(a)  WhaJey  v.  I^drton,  1  Vera.  483.  Priest  v.  Paarot,  2  Ves.  160.  Lady 
(Ms  case,  3  P.  W.  339.  HiU  v.  Spencer,  Amb.  641.  Franco  v.  jBottcm,  3  Ves. 
368.  Not  where  it  is  given  for  past  cohabitation.  Marchioness  of  AnnandaJe 
V.  EarriSj  2  P.  W.  432.  Spicer  v.  Hayroard,  Pr.  Can.  114.  Cray  v.  Boo^ 
For.  153.     Clarke  v.  Psriom,  2  Atk.  333.     Gray  v.  Maffiias,  6  Ves.  286. 


By  the  common  law,  usury  was  punished,  however,  with  great  severity, 
though  not  always  with  the  same  degree,  but  varied  in  different  reigns.  In 
the  time  of  Alfired,  the  chattels  of  usurers  were  forfeited  to  the  king,  their  lands 
and  inheritances  escheated  to  the  lords  of  the  fee,  and  they  were  not  allowed 
to  be  buried  in  the  sanctuary.  3  Inst  161.  In  the  time  of  Edward  the  Con- 
fessor, the  usurer  forfeited  all  his  substance,  and  was  outlawed.  These  were 
severe  measures,  but  the  French  law  went  further.  For  the  first  offence  the 
usurer  was  ignominiously  punished  in  public  and  banished;  and  for  the 
second  offence  he  was  to  be  hanged.    Domat  Civ.  Law,  12*7. 

Not  much  milder  than  these  were  the  punishments  prescribed  by  the  ancient 
statutes.  That  of  Edward  III.,  for  instance,  declared  that  the  king  should 
have  conusance  of  usurers  after  their  death,  and  empowered  the  ordinary,  by 
ecclesiastical  censures,  to  make  restitution  of  what  they  had  extorted.  Sub- 
sequent statutes  were  still  more  rigorous.  The  3  Henry  Ylt.  imposed  a  fine 
of  £100,  and  reserves  to  the  church  the  right  to  punish,  according  to  the  laws 
of  the  same.  They  provided  for  imprisonment,  and  exposure  on  the  "  Pillorio, 
to  their  open  rebuke  and  shame."  These  were  caUed  laws  for  the  prevention 
of  usury — in  reality,  they  wore  laws  for  the  prevention  of  trade. 

After  the  enactment  of  these  statutes,  public  opinion  gradually  changed  on 
the  subject,  brought  about  by  the  necessities  of  an  increasing  intercourse  and 
commerce  with  other  nations,  and  in  the  Bith.  year,  of  the  reign  of  Henry  YHI. 
(1546)  an  act  was  passed,  by  which  ten  per  cent  p&  asmum  was  aUowed  for 
interest  on  all  loans  of  money,  or  other  things,  and  punished  the  taking  of 
more  than  that  sum  by  "  forfeiting- treble  the  value  of  the  wares,  or  other 
things  sold;  imprisonment,  fine,  and  ransom,  at  the  king's  pleasure."  This 
statute  was  the  first  act  recognizing  the  legality  of  taking  *'  interests  upon 
loans ;"  (Tom.  Jacob's  Law  Dia,  art  Usury,)  but  it  was  afterwards  repealed, 
in  the  fifth  year  of  the  reign  of  Edward  YI.,  and  interest  on  loans  was  again 
entirely  forbidden,  under  the  penalty  of  forfeiture  of  the  principal  and  usury 
charged.  But  the  miserably  dejected  state  of  trade  consequent  upon  this, 
called  for  legislative  action,  and  to  relieve  it,  the  statute  of  13  Elizabeth,  ch.  8, 
restored  the  statute  of  Henry  YUL  and  fixed  the  legal  rate  of  interest  at  ten 
per  cent. 

Thus  the  laws  stood  for  upwards  of  fifty  years,  until,  at  the  instance  of  the 
church,  in  the  twenty-first  year  of  the  reign  of  James  I.,  the  per  centage  was 
reduced  to  eight  per  cent  And  the  bishops  refiised  to  agree  to  that  statute, 
until  the  clause  at  its  end  was  added,  which  degraded  usury  to  an  unconscion- 
able and  sinfbl  action.  2  RoUe's  Bep.  469.  In  1660  the  statute  of  12  ChaileB 
n.  ch.  13,  further  reduced  the  rate  of  interest  to  six  per  cent :  and  about  fifty 
years  later,  the  14  Anne,  ch.  16,  provided  that  no  person,  upon  any  contract, 
shall  take  for  loan  of  any  moneys,  ftc.,  more  than  the  value  of  five  pounds,  for 

to  have  any  gaming  security  delivered  up  and  oanceUed.    But  it  was  at  one 
time  hold,  that,  if  the  money  were  actually  paid  in  a  case  of  gaming,  oourts  of 
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good  morals  or  domestic  peace  :[l](a)  so  *if  a  party  is  suing  in  vhat  oases 

(a)  Tenant  y.  Braie,  Troth.  t8.     TraiUon  y.  TraiUm^  1  Yern.  413.     Brwm  y. 
Peck,  I  Eden,  140. 

the  forbearanoe  of  one  hundred  pounds  for  a  year.  All  bonds  and  promises  to 
paj  money,  upon  which  a  greater  sum  is  taken,  shall  be  yoid ;  and  every  one 
who  shall  accept  and  receive  by  means  of  any  oorrupt  bargain,  loan,  exchange, 
chevisance,  shift  or  interest  of  any  wares,  merchandise,  or  other  thing  or  things 
whatsoever,  or  by  any  deceitful  way  or  means,  or  by  covin,  engine,  or  deceit- 
fiil  conveyance,  any  money  or  other  thing,  above  the  sum  of  five  pounds,  for 
the  forbearing  of  one  hundred  pounds  iat  one  year,  and  after  that  rate  for  a 
greater  or  lesser  sum,  or  for  a  longer  or  shorter  term,  8haU  forfeit  treble  the  vahte 
of  the  moneya,  &c,  and  other  things  lent  For  the  details  of  the  law,  as  it 
stands  under  this  statute,  see  Chit  Strat  1091.  And  this  rate  is  still  the  law 
of  England.  But  this  statute  did  not  affect  contracts  made  abroad.  By  the 
5  and  6  of  WUL  FV.  ch.  41,  notes  given  for  an  usurious  consideration  are  not 
voidj  but  deemed  to  have  been  given  for  an  iUegcU  consideration.  And  by  the 
3  and  4  of  Will.  IT.  ch.  98,  bills  and  notes,  at  or  within  three  months,  are 
exempt  from  the  operation  of  the  usury  laws.  This  exemption  was  afterwards 
extended  to  bills  and  notes  not  having  more  than  twelve  months  to  run.  And 
now,  by  2  and  3  Ylct  ch.  3  7,. no  bill  or  note,  not  having  more  than  twelve 
months  to  run,  nor  any  contract  for  loan  or  forbearance  of  money,  above  the 
»um  of  ten  pounds,  shall,  by  reason  of  any  interest  taken  thereon,  or  secured 
thereby,  &c.,  be  void,  nor  the  liability  of  any  party  thereto,  or  any  person 
borrowing,  be  affected  by  any  statute  or  law  in  force  for  the  prevention  of 
usury.  This  law,  however,  does  not  sanction  the  recovery  in  any  court  of  law 
or  equity,  more  than  the  legal  rate,  unless  it  appears  to  the  court,  that  a  differ- 
ent rate  of  interest  was  agreed  upon  between  the  parties ;  (See  fhrther,  Chit 
on  Bills,  8S,)  nor  affect  any  statute  relating  to  pawnbrokers. 

The  first  law  against  usury  in  the  colony  of  New  York,  was  passed  in 
1717,  and  established  interest  at  six  per  cent  It  appears  to  have  been  intended 
only  as  an  experiment,  for  it  contained  a  clause  limiting  the  term  of  its  con- 
tinuance in  force  to  five  years.  It  was  amended  the  following  year,  and  in- 
creased the  rate  of  interest  to  eight  per  cent.  These  acts  contained  clauses 
providing  for  forfeitures,  for  taking  more,  similar  to  the  statute  of  Queen  Anne, 
above  mentioned.  Bradford's  Colonial  Laws.  In  1737,  interest  was  reduced 
to  seven  per  cent,  and  this  act  continued  with  slight  alterations,  \mtil  1830. 
The  Revised  Statutes  then  established  as  follows :  Part  2  ch.  4^  title  3.  The 
rate  of  interest  upon  a  loan  or  forbearance  of  any  money,  goods  or  things  in 
action,  shall  continue  to  be  seven  per  cent  per  annum.  Any  who  shall  pay  a 
greater  sum  for  a  loan,  or  his  representatives,  may  recpver  the  excess.  All 
contracts  or  securities  upon  which  a  greater  sum  is  reserved  or  agreed  to  be 
paid,  shall  be  void;  "but  this  section  (5th)  shall  not  extend  to  any  bills  of 
exchange  or  promissory  notes  payable  to  order  or  bearer,  in  the  hands  "of  an 
endorsee  or  holder,  who  shall  have  received  the  same  in  good  faith,  and  for 


equity  ought  not  to  assist  the  loser  to  recover  it,  upon  the  ground  ihat  be  is 
partieeps  criminis.    But  it  is  difficult  to  perceive  why,  upon  principle,  the 

[1]  Agreements  which  contravene  the  general  policy  of  the  common  law,  or 
the  positiye  provisions  of  any  statute,  are  void,  although  the  statute  contain  no 


I 

■ 
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In  what  oases  upon  an  instrument  of  this  nature  at  law,  a  court  of  equity 


granted. 


Taluable  consideration,  and  who  had  not^  cU  the  time  of  diaoovfiUing  such  HU  or 
note^  or  paying  such  considera;tum  for  the  same,  actual  notice  that  sudi  bill  or  note 
was  originally  given  for  an  usorious  consideration,  or  upon  an  nsorions  con- 
tract" 

This  last  reservation  was  repealed  by  the  act  of  May,  I83t,  which  fhrther 
provided,  that  any  person  who  should  receive  any  greater  sum,  Ac.,  "in  viola- 
tion of  the  provisions  of  said  title,  or  this  act,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  on  conviction  thereof;  the  person  so  offendmg  shall  be  punished 
by  fine  not  exceeding  $1000,  or  imprisonment  not  exceeding  six  months,  or 
both ;"  and  so  the  law  stands  to  this  day.  These  acts  do  not  afibct  bottomry 
and  respondentia  bonds  and  contracts.  See  "  A  History  of  Usury  Laws,"  by 
Coppinger.    New  York,  1849. 

money  should  not  be  recoverable  back,  in  fhrtherance  of  a  great  public' policy 
independently  of  any  statutable  provision.  It  has  been  decided  that,  if  money 
is  paid  upon  a  gaming  security,  it  may  be  recovered  back ;  for  the  security  is 
utterly  void.  Why  is  not  the  orig^al  gaming  contract  equally  void  ?  And  if 
it  be,  why  is  it  not  equally  within  the  rule  and  the  policy  on  which  the  rule  is 
founded  ?" 

Whether  wager  policies  of  insurance  were  void  prior  to  the  Revised  Statutes? 
(See  Clendenning  v.  Chwch,  3  Gal  141 ;  Juhd  v.  Churchy  2  Johns.  C.  333  ; 
Buchanan  v.  Ocean  Insurance  Co.^  6  Cow..  335.)  It  seems  that  the  Revised 
Statutes  prohibit  them.  2  R.  S.  839,  §8,  10.  An  action  on  a  wager  is  main- 
tainable at  common  law,  although  the  parties  may  have  no  other  interest  in 
the  subject-matter  of  the  wager  than  what  is  created  by  the  wager  itselfl 
Bunn  V.  Riker^  4  Johns.  426.  But  a  wager  contrary  to  the  principles  of  sound 
policy,  is  void,  equally  as  if  it  contravened  a  positive  law.  Ih.  Mount  v.  White, 
7  Johns.  434.  A.  set  up  a  mark  to  shoot  at,  and  it  wa.s  agreed  between  him 
and  B.,  that  B.  should  pay  A.  25  cents  for  every  shot  fired ;  but  if  B.  hit  the 
mark,  then  A.  should  pay  him  25  dollars.  This  is  a  legal  wager,  and  B., 
having  hit  the  mark,  may  bring  an  action  for  the  25  dollars.  CamptfeU  v. 
Richardson^  10  Johna  406. 

A.  lays  a  wager  with  B.,  (before  the  closing  of  the  poll,)  on  the  event  of  an 
election  for  the  governor  of  the  state ;  A.  and  B.  are  both  voters,  one  of  whom 
had  already  voted  at  the  election :  the  parties  respectively  deposited  a  sum  of 
money  in  the  hands  of  C,  as  stakeholder;  the  winning  party  cannot  bring  an 
action  against  C.  for  the  whole  sum  deposited,  the  wager  being  contrary  to 
the  principles  of  sound  policy,  inasmuch  as  it  may  involve  an  inquiry  into  the 
validity  of  the  election,  and  its  tendency  is  to  corrupt,  being  a  bias  on  the 
mind  of  an  elector.  Bunn  v.  Rikery  4  Johns.  426.  So,  where  A.  and  B.,  being 
qualified  voters,  before  the  polls  wore  opened,  laid  a  bet  on  the  event  of  an 
electipn,  and  deposited  their  checks  for  the  amount,  with  a  stakeholder;  hdd^ 
that  the  winner  could  not  maintain  an  action  on  the  check  of  the  other  party, 
nor  for  the  money  in  any  form.  DennisUm  v.  Cook,  12  Johns.  376.  So,  though 
the  bet  was  made  after  the  closing  of  the  poll.  Lansing  v.  Lansing,  8  Johns. 
454.  A  wager  as  to  the  event  of  an  election,  made  after  the  election,  but 
before  the  canvass,  is  illegal  and  void.    Rust  v.  d^  9  Cow.  169.    A  bet  made 


express  prohibition.    In  New  York  all  gaming  contracts  are  void,  and  all  «- 
curities  for  money  lent  to  game  with ;  though  an  action  for  the  money  itseif 


, 
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will,  if  necessary,  grant  an  injunction  till  a  discovery  has  ^  ^^ 

after  the  electioD,  but  befbre  the  caa^ttH)  as  to  the  number  of  Totee  received 
by  one  candidate  oyer  the  other,  is  void.    Bnuih  y.  Keeletj  6  Wend.  260. 

Where  a  wager  is  lost,  and  the  money  or  property  has  been  fidrlj  paid  or 
delivered,  the  court  will  not  help  the  plaintiff;  as  where  A.  delivered  property 
to  B.,  to  be  paid  for  at  a  certain  price  if  G.  were  elected  governor,  and  if  not^ 
then  to  be  B.'8,  and  C.  is  not  elected.    McOuOum  v.  Gourlay^  8  Johns.  14t. 

Where  money  is  deposited  with  a  stakeholder  on  an  illegal  wager,  (as  a 
wager  on  the  event  of  an  election,)  no  action  lies  after  the  event  has  hi^pened, 
and  the  bet  has  been  lost  and  won,  by  the  loser  against  the  stakeholder  to 
recover  back  his  deposit,  which  still  remains  in  the  hands  of  the  stakeholder, 
and  which  he  has  had  notice  not  to  pay  over  to  the  winner.  TcUea  v.  Footf 
12  John&  1 ;  overruling  Vischer  v.  Taies,  11  John&  23.  Where  an  iUegal 
bet  is  made  for  several  by  an  agent,  each  principal  may  maintain  ft  several 
action  for  the  recovery  of  the  amount  contributed  by  him.  Tates  v.  Foot,  12 
Johns.  1.  Under  the  act  to  prevent  exoessive  and  deceitftd  gaming,  (1  R.  L. 
162,)  the  oommon  informer  must  declare  in  debt  and  specially.  Oole  v.  Smith, 
4  Johns.  193.  In  an  action  to  recover  back  money  lost  at  play,  the  plaintiff 
may  declare  generally  in  debt  for  money  had  and  reoeived.  OolUns  v.  BoffreWf 
16  Johns.  6.  The  bettor,  at  oommon  law,  cannot  recover  back  the  money* 
staked  after  the  bet  has  been  lost  and  won ;  and  his  right  of  action,  after  the 
events  being  founded  entirely  on  statute,  is  limited  to  three  years ;  (2  R.  S. 
395,  §31.)    Fowler  v.  Van  Swdam,  I  Den.  55*7. 

Where  the  bet  deposited  with  a  stakeholder,  was  in  bills  of  a  bank  which 
failed  before  salt  brought,  and  no  demand  had  been  made  of  the  stakeholder, 
and  there  was  no  evidence  that  he  had  parted  with  the  bills ;  hddj  that  he 
was  liable  to  the  bettor  only  for  the  value  of  the  bills  at  the  time  of  suit 
brought  lb.  The  pkunttff  sent  the  defendant  money  to  bet  for  tlie  plamtiff 
on  an  election,  and  the  defendant  converted  it  to  his  own  use ;  Jield^  that  the 
plaintiff  could  not  recover  it  back.  Morgan  v.  Groff,  6  Den.  3C4.  A.  sent 
money  to  R  to  be  bet  on  the  event  of  an  election,  but  the  bet  was  not  made ; 
held,  that  he  could  recover  it  back.  Morgan  v.  Ghroff,  4  Barb.  524.  A.  bet  his 
cutter  with  B.  on  the  event  of  an  election,  and  kept  it  until  the  event  had 
been  determined  against  him,  and  then,  by  a  subsequent  agreement  with  B., 
paid  him  $15  in  lieu  of  delivering  the  cutter ;  Theidj  that  he  could  not  have 
trover  against  B.  for  the  cutter.    Leuns^y.  Mvner^  3  Den.  103. 

A.  lent  B.  the  money  to  bet  with  C.  on  an  election,  and  became  the  stake- 
holder, and  B.  having  lost,  paid  it  to  C,  upon  his  promise  to  reftind,  if  B.  did 
not  pay  him ;  hdd,  a  valid  promise.  Peck  v.  Briggs,  3  Den.  lOt.  Eeld^  fur- 
ther, that  G.'s  promise  to  reflmd  the  money,  and  to  indemnify  A.  against  the 
costs  and  expenses  of  a  suit  against  B.  for  the  money  lent,  was  valid.  Ih. 
The  losing  party  in  an  illegal  bet  or  wager,  may  recover  from  the  stakeholder 
the  sum  deposited  by  him,  although  the  stakeholder,  by  his  direction,  given 
immediately  after  the  wager  is  determined,  paid  the  money  to  the  winner. 
Rttckman  v.  Pitcher^  1  Cons.  392.  An  action  to  recover  money  deposited  on 
an  iUegal  wager,  may  be  maintained  without  any  previous  demand.    Jb. 

A  party  who  stakes  a  sum  of  money  on  an  iUegal  wager,  may  recover  so 
much  of  it  as  belonged  to  himseU;  without  joining  in  the  action  other  persons 

lent,  on  the  implied  promise,  will  lie,  the  law  avoiding  the  security  only ;  so  of 
aU  wagers  and  contracts,  for  or  on  account  of  any  money,  property,  or  thing  in 
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■^°^^****^  been  obtained  from  his  answer,  or  till  witnesses   residing 

abroad  have  been  examined. 
Relief  given         A  question  frequently  arises  in  these  cases,  and  one  which 
ty  ^^partice^'  ^^  ^^*  7^*  t)een  completely  and  satisfactorily  discussed,  viz. 
cnminis.  to  what  extent  a  court  of  equity  will  give  its  assistance  to  one 

who  is  2i,particqp8  criminis  to  an  illegal  transaction.  [1]  .  The 

Vrho  oontributed  portions  of  it  lb.  l^ough  no  demand  was  made  of  the 
stakeholder  until  the  result  of  the  election,  upon  which  the  bet  depended,  was 
known,  the  money  may  be  recovered  of  him.  The  declaration  need  not  refer 
to  the  statute,  and  the  common  courts  are  sufficient.  OMcUey  v.  Reesff  6 
Barb.  658. 

action  wagered.  1  Rev.  Stat,  of  New  Tork,*  666.  Contracts  with  a  view  to 
future  illicit  cohabitation  or  prostitution,  are  void ;  but  not  so  of  those  to  pay 
for  past  seduction  or  cohabitation,  for  the  object,  in  such  cases,  is  supposed  to 
be  the  redress  of  injuries  inflicted  on  the  woman.  And  past  cohabitation,  even 
without  seduction,  is  a  legal  consideration ;  so  that  a  bond  for  the  same  is  good. 
But  a  promise  in  consideration  of  past  seduction,  would  be  void,  if  it  appeared 
'to  have  been  made  on  the  sole  consideration  of  stopping  a  prosecution  for  for- 
nication and  bastardy.  And  although  a  contract  made  as  an  indemnity  against 
the  consequences  of  an  illegal  or  immoral  act,  to  be  done  at  a  future  period,  be 
void ;  yet  a  person  may  indemnify  himself  against  the  consequences  of  an  un« 
^  lawful  act  already  done.     13  Serg.  &  Rawle,  29 ;  2  HaD's  Sup.  Court  Rep.  579  j 

*  1  Caines,  160 ;  14  Johns.  Rep.  381.    Contracts  totally  to  restrain  a  man  from 

exercising  his  trade  or  profession,  or  from  exercising  it  throughout  the  oountiy 
or  state,  either  for  a  limited  time,  or  generally,  are  void.  But  a  contract  to 
restrain  its  exercise  at  a  particular  place  or  places,  is  valid.  7  Cowen  Rep. 
307.  An  agreement,  on  the  part  of  a  corporation,  to  grant  to  individuals  cer- 
tain privileges,  in  consideration  that  they  will  withdraw  their  opposition  to  the 
passage  of  a  leg^ative  act  touching  the  interest  of  the  corporation,  is  against 
sound  policy,  prejudicial  to  just  legislation,  and  void.     1  Atk.  Rep.  264. 

A  bond  given  to  the  obligee,  as  a  remuneration  for  having  assisted  the  obligor 
in  an  elopement  and  marriage,  without  the  consent  of  friends,  is  void,  even 
though  it  is  given  voluntarily,  after  the  marriage,  and  without  any  previous 
agreement.  And  this,  on  the  groxmd  tlyit  it  may  operate  as  an  injury  to  the  wife, 
as  well  as  give  encouragement  to  an  iniquitous  transaction  calculated  to  disturb 
the  peace  of  families  and  involve  them  in  distress.  Wiiliamson  v.  Gihon^  2 
Sch.  A  LefV.  356,  362.  See  Hanway  v.  Bve^  3  Cranch  242;  Mclkrmed  v. 
McCartland,  Hardin  Rep.  18;  Hepburn  v.  Bunlop,  1  Wheat  Rep.  179;  1  Edw. 
Ch.  Rep.  512;  Dedham  Batik  v.  Chickering,  4  Pick.  314;  Armstrong  v.  Jbler, 
11  Wheat.  268;  Bartle  v.  Nutt,  4  Peters'  Rep.  184;  Perkins  v.  Savage,  16 
Wend.  412  ;  BoU  v.  Jiogers,  3  Wend.  157 ;  St  John  v.  Benedict,  6  Johns.  Ch. 
Rep.  Ill ;  Herrick  v.  Grmv,  5  Wend.  579 ;  Bridgwater  v.  Brwkfield,  3  Cowen, 
299;  Myers  v.  Hodges,  2  Watts,  381 ;  NeOis  v.  Clark,  20  Wend.  24. 

[1]  It  is  a  rule  which  prevails  both  at  law  and  in  equity,  that  where  the 
parties  are  engaged  in  contracts  or  agreements  which  9xe  mala  prohtbOa  or 
mahm  in  se  no  relief  will  be  granted.  The  rule  is  in  pari  delicto  potior  est  com- 
ditto  defendentis  et  possidentis.  The  court  will  leave  the  parties  where  it  finds 
them,  giving  no  relief  or  countenance  to  claims  of  this  sort  Story's  Eq.  p.  296, 
(note)  Rawdon  v.  Shadwetl,  Amb.  269;   Woodrvfi  ▼.  Fwnihmn^  2  Venn,  291. 
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In  order  that  the  rule  shall  have  effect,  both  parties  must  be  in  delicto.  As  for 
instance  in  a  gaming  contract  There  no  recovery  can  be  had  upon  it,  and 
neither  party  can  obtain  the  aid  of  the  court  in  support  of  the  contract,  but  on 
the  other  hand,  a  bill  may  be  filed  to  have  any  security  whatever  delivered  up 
and  cancelled,  which  may  have  been  given  in  pursuance  of  the  contract  The 
rule  does  not  seem  to  apply  to  cases  of  usury.  There  the  parties  are  said  not 
to  be  poaHceps  criminiSj  but  one  party  in  vincuUaj  his  necessities  having  forced 
him  into  the  contract. 

[1]  Mr.  Story  objects  to  this  doctrine  of  Lord  Thnrlow,  as  exceedingly  ques- 
tionable. He  says,  "The  suppression  of  illegal  contracts  is  &x  more  likely,  in 
general,  to  be  accomplished  by  leaving  the  parties  without  remedy  against  each 
other,  and  by  thus  introducing  a  preventive  check,  naturally  connected  with  a 
want  of  confidence^  and  a  sole  reliance  upon  personal  honor.  And  so,  accord- 
ingly, the  modem  doctrine  is  established.  Relief  is  not  granted  where  both 
parties  are  truly  in  pari  deUetOj  unless  in  cases  where  public  policy  would 
thereby  be  promoted.  Even  in  cases  of  premivm  jMM^icituB,  the  distinction  has 
been  constantly  maintained  between  bOls  for  restraining  the  woman  from  en- 
forcing the  security  given,  and  bills  for  compelling  her  to  give  up  property 
already  in  her  possession  under  the  contract  At  least,  there  is  no  case  to  be 
found  where  the  contrary  doctrine  has  been  acted  on,  except  where  creditors 
were  concerned.  And  in  this  respect,  the  English  law  seems  to  have  had  a 
steady  regard  to  the  policy  of  the  Roman  jurisprudence.  And  indeed,  in  cases 
where  both  parties  are  in  deUctOy  concurring  in  an  illegal  act^  it  does  not  always 
follow  that  they  stand  in  pari  delicto;  for  there  may  be,  and  often  are,  very  dif- 
ferent degrees  in  &eur  guilt  One  party  may  act  under  dicomstanoes  of  op- 
pression, imposition,  hardship,  undue  influence,  or  great  inequality  of  condition 
or  age ;  so  that  his  guilt  may  be  fiur  less  in  degree  than  that  of  his  associato  m 
the  ofiTenoe.  And  besides,  there  may  be,  on  the  part  of  the  court  itself  a  ne- 
cessity of  supporting  the  public  interests  or  public  policy,  in  many  cases,  how- 
ever reprehensible  the  acts  of  the  parties  may  be."  1  Story's  Eq.  Juris,  sees. 
293,  299,  300. 
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maxim  in  pari  delicto  mdior  esi  conditio  possidentis^  though  fire-  In  what  easea 
quently  adopted,  has  been  ahnost  as  frequently  departed  8"»*®<*- 
from  :  and  Lord  Thurlow  on  one  occasion  declared  *that 
in  all  cases  where  money  was  paid  for  an  unlawful  purpose, 
the  party,  though  particeps  criminisy  might  recover;  and 
that  the  reason  waa,  that  if  courts  of  justice  meant  to  preyent 
the  perpetration  of  crimes,  it  must  be,  not  by  allowing  a  person 
who  has  got  possession  to  remain  in  possession,  but  by  put- 
ting the  parties  back  to  the  state  in  which  they  were  be- 
fore.(a)[l] 

In  cases  of  relief  upon  grounds  of  public  poUcy  the  ob- 
jection that  the  plaintiff  is  particeps  criminis  never  prevails, 
the  public  interest  requiring  that  reUef  should  be  given,  and 
accordingly  it  ifi  given  to  the  public,  through  the  party  com* 

(a)  1  Bra  0.  C.  548. 
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In  what  cases  pIainiBg.(a)    And  the  cases  are  nmnerous  in  which  money 
^^™^  paid  for  an  illegal  purpose,  has  been  decreed  to  be  re-paid*(i) 

There  is,  however,  another  class  of  cases,  the  principle  of 
which  seems  recognised  in  the  Treatise  on  Equity,(c)  in 
which  relief  has  been  given  upon  a  similar  principle,  though 
great  doubt  may  be  entertained  as  to  the  correctness  of  its 
application,  viz.  where  a  party  does  not  come  to  be  relieved 
fix)m  the  effect  of  an  illegal  transaction ;  but  to  obtain,  through 
the  assistance  of  a  court  of  equity,  an  account  of  the  profits 
of  it.  Thus,  where  the  plaintiff  had  drawn  a  prize  of  £1000, 
in  an  illegal  lottery  set  up  by  the  defendant,  it  was  objected 
that  there  could  be  no  relief  in  equity,  the  plaintiff  and 
[*40]  defendant  *being  equal  offenders,  as  two  pirates  or  game- 

sters.(d)  Lord  Harcourt,  however,  thought  the  offences  not 
equal,  and  that  the  act  of  parliament  ought  not  to  shelter  the 
defendant  from  giving  satisfaction.  Accordingly,  as  the  lot 
was  made  up  of  two  houses,  valued  at  £800,  and  a  silver 
cistern  valued  at  £200,  he  decreed  the  houses  should  be 
taken  at  that  value,  though  they  were  only  worth  £600,  be- 
cause the  adventurers  might  have  resorted  to,  them,  and  seen 
whether  they  were  of  that  value  or  not ;  but  as  to  the  cistern, 
that  never  having  been  bought  by  the  defendant,  it  was  de- 
creed that  he  should  pay  the  £200.(e)  Lord  Northington, 
likewise  upon  a  bill  alleging  an  agreement  to  carry  on  the 
game  of  E  O,  and  a  contribution  for  that  purpose,  was  of 
opinion  that  relief  ought  to  be  given,  and  directed  an  issue, 
to  try  whether  the  alleged  agreement  had  been  entered 
into.(/)    So  also  Lord  Eosslyn  was  of  opinion,  that  both 

(o)  9.  Ves.  298. 

(6)  OoldamHh  v.  Bruning,  1  Eq.  Ab.  89.  Morris  v.  IPCuOoek,  2  Eden,  190, 
Amb.  432.  NeviUe  v.  WHkinwm,  1  Bro.  C.  0.  543.  OOome  v.  WiiUama,  18 
Vea  3'79. 

(c)  Lib.  1,  c.  4,  §  6. 

(d)  Mention  is  made  in  several  books  (1  Eden,  381,  App.  to  Clifford's  report 
of  the  Southwaric  Election.  European  Magazine,  Vol  2,  360.  2  Evans'  trans- 
lation of  Pothier,  3,)  of  a  bill  hy  a  highwayman  against  his  companion  for  an 
account  of  his  share  of  the  plunder.  The  biU,  it  is  said,  having  been  reported 
scandalous  and  impertinent^  was  dismiaaed,  the  solicitor  was  fined  £50  and  the 
counsel  who  signed  it  ordered  to  pay  the  costs.  This  account  however,  was 
not  supported  upon  a  search  at  the  office. 

(«)  Mfnc9  V.  Peters,  Harg.  MSS.  No.  112,  p.  86. 
if)  Nash  r.  As?iy  1  Edon,  378. 
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smuggling  transactions,  and  illegal  dealings  in  stock,  might  in  what 
be  brought  into  account ;  and  actually  decreed  an  account  of  «^*^ 
the  profits  of  a  partnership  to  be  jointly  concerned  in  illegal 
insurances.(a)  These  determinations  are  extremely  ^question-  r*4l] 

able,  and  the  last  has  been  expressly  overruled  by  Sir  W. 
Grant.(6)[l] 


(a)  Watts  V.  BuOas,  3  Vea  612. 

(b)  KnMoUaY,  Houghton^  11  VeB.  168. 


[1]  Equity  will  not  interfere  to  enforce  contribution  between  iorong  doera^ 
especially  where  there  is  not  equal  equity  between  them.    Peek  v.  JSKiv^  2 
Johns.  Ch,  Rep.  131.   By  thk  CJoubt  :  "  The  principle  of  contribution  is  equality 
in  bearing  a  common  burthen,  but  equality  is  not  equity  between  two  defend- 
ants who  stand  on  such  different  ground.    They  must  stand  in  cequaU  jwe^ 
or  the  rule  does  not  apply.    A  court  of  law  will  now  sustain  an  action  for  con- 
tribution between  two  debtors  or  sureties,  under  an  implied  asaumpeit  arising 
from  the  knowledge  and  operation  of  the  general  principle  that  equality  is 
equity.    But  a  court  of  law  will  not  sustain  an  action  between  two  joint  tres^ 
passers.    In  Maryweathcr  y,  Nixan,  8  Term,  186,  it  was  held,  that  if  A.  recover 
in  tort  against  B.  and  0.  and  levy  the  whole  damages  on  one,  that  defendant 
cannot  sue  the  other  for  contribution.    I  am  not  apprized  of  any  decision  in 
ohanoeiy  to  the  contrary.    In  PhiUpa  v.  Bigqs,  Hard.  164,  a  bill  was  filed  by 
one  of  the  sheriflb  of  Middlesex  against  the  other,  for  contribution,  in  a  case 
where  the  damages  had  been  levied  on  one  for  an  escape  suffered  by  both,  and 
the  court  of  exchequer  considered  it  a  case  of  the  first  impression,  and  doubted, 
and  no  decision  appears  to  have  been  made.    But  in  the  late  case  of  Lingard 
Y.  Bromley,  1  Yea  k  Beome,  IIV,  the  master  of  the  rolls  observed,  that  where 
entire  damages  are  recovered  against  several  defendants  for  a  tort,  a  court  of 
justice  will  not  interfere  to  enforce  contribution  among  the  wrong-doers.    In 
Deering  v.  EairUof  Wvnchdsea,  in  the '  exchequer,  2  B.  and  PulL  270,  Lord 
Ch.  B.  Eyre  gave  a  very  able  opinion  on  this  subject.    He  seemed  to  admits 
that  if  one  defendant  was  the  author  of  the  loss  for  which  contribution  was 
claimed,  he  was  not  entitled  to  any,  because  it  was  the  maxim  that  a  man 
must  come  into  equity,  in  retrpect  to  such  a  demand,  'with  dean  hands.'    He 
placed  the  whole  doctrine  of  contribution  on  the  groimd  that  the  parties  were 
in  equal  right,  and  had  equality  of  equity  in  re6x>ect  to  the  burthen.    There  are 
many  cases  in  which  persons  may  be  all  liable  to  a  third  party,  and  yet  ought 
not,  in  equity,  to  bear  the  burthen  equally  among  themselves.    1  Yes.  and 
Beame,  117. 

"  The  civil  law,  like  the  decision  in  the  K.  B.  which  I  have  cited,  would  dot 
allow  any  action  for  contribution  between  defendants  condemned  in  damages 
for  a  joint  offence,  or  cause  of  action  arising  ex  deUcto,  The  defendant  on  whom 
the  whole  was  hvied  had  no  remedy  over.  The  law  would  not  recognise  any 
of  the  rights  or  obligations  of  copartnership  in  an  association  for  mischief!  Si 
ez  doh  communi  conveniue  prcBatHerit  tutor ,  neque  mandandce  sunt  actUmes,  negue 
utiUs  oompetit:  quiaproprU  delicti  pcenam  subit:  quce  res  indigntan  eum  fecit,  ut 
a  ccBteris  gmd  amsequaiur  doU  partieHms:  nee  enim  tiUa  societas  maieficiorum, 
vai  communicato  justa  damni  ex  makficw.  Dig.  27,  3,  1,  14.  Nee  societas,  aut 
mandatum  flagitiosa  rei,  uBas  vires  TujJbet  Dig.  18,  1 ;  35,  2.  But  Pothier 
(Trait,  des  ObL  No.  282)  considers  these  as  rather  scrupulous  principles  of  the 

11 
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In  iffaA  cases       The  doctrine  upon  tlie  subject  of  relief  from  penalties  has 
^^^*  thus  been  stated  by  Lord  Thurlow :  "  Where  a  penalty  is 

Belief  against   inserted  merely  to  secure  the  enjoyment  of  a  collateral  ob- 
^tare  and   ^^^^^  ^j^^  enjoyment  of  the  object  is  considered  as  the  prind^ 
pal  intent  of  the  deed,  and  the  penalty  only  is  accessional, 
and  to  secure  the  damage  really  incurred."(«)[2]     But  where 

(a)  Skman  v.  WdUer,  1  Bro.  C.  C.  419. 


Boman  lawyers,  and  says  that  the  French  law  is  more  indulgent,  and  gives  an 
action  to  one  co-trespasser  who  has  paid  the  whole  debt,  and  he  puts  it  on  the 
same  principle  as  a  contribution  between  co-sureties.    I  doubt  much  of  the 
wisdom  of  this  indulgence.    Public  policy  speaks  loudly  against  it.    There 
would  be  no  safety  to  property  if  a  large  combination  of  trespassers  were  enti- 
tled to  the  assistance  of  courts  of  justice  in  the  apportionment  of  the  damage. 
The  knowledge  that  each  Indiyidual  is  responsible  for  the  whole,  constitutes 
the  great  check.    Where  the  contribution  is  asked  for  between  parties  jointly 
convicted  of  fraud,  I  should  then,  at  least,  prefer  the  doctrine  of  the  civil  law, 
and  the  sanction  it  has  received  from  the  stem,  unaccommodating  morality  of 
Lord  Kenyon.    It  appears  to  me  more  congenial  with  the  spirit  and  genius  of 
a  court  of  equity,  not  to  lend  an  encouraging  aid  to  parties,  to  apportion  be- 
tween them,  by  a  nice  and  calculating  hand,  the  penalty  of  their  injustice. 
But  it  is  evident  that  the  rule  even  of  the  French  law  applies  only  to  the  case 
of  two  defendants  charged  with  a  common  debt  arising  ex  ddictOj  and  standing 
egucU  in  the  transaction  in  relation  to  each  other.    On  no  other  possible  ground 
can  the  equity  of  contribution  arise." 

[2]  The  general  principle  now  adopted,  may  be  stated  thus :  Wherever  a 
penalty  is  inserted  merely  to  secure  the  performance  or  enjoyment  of  a  collate* 
ral  object,  the  latter  is  considered  as  the  principal  intent  of  the  instrument, 
and  the  penalty  is  deemed  only  as  accessory,  and  consequently  as  intended 
only  to  secure  the  due  performance  of  it  or  the  damage  really  incurred  by  the 
non-performance.  The  ground  of  relief  in  such  cases  is,  that  compensation 
cannot  be  made.  If  it  can  be  made,  then,  if  the  penalty  is  to  secure  the  mere 
payment  of  money,  equity  will  relieve  the  party  upon  ikying  the  principal  and 
interest.  The  penalty  being  designed  as  a  mere  security,  if  the  party  obtains 
his  money,  or  his  damages,  he  gets  all  that  he  expected,  and  all  that,  in  justice, 
he  is  entitled  to.  But  on  the  other  hand,  the  party  entitled  to  the  security  of 
the  penalty,  is  aided,  wherever  the  other  party  has  unreasonably  deprived  him 
of  his  right  to  enforce  it 

A  court  of  equity  will  always  relieve  against  a  penalty,  where  compensation 
can  be  made.  EackeU  v.  Aloock^  1  Call  533.  A  court  of  equity  will  relieve 
against  back  interest,  secured  by  way  of  penalty.  MoAry  v.  Taylor^  Gilmer, 
172.  Chancery  does  not  aid  the  recovery  of  a  penalty  of  forfeiture,  or  any 
thing  in  the  nature  of  one.  Livingston  v.  Tompkins,  4  Johns.  Ch.  Rep.  431. 
A  court  of  equity  relieves  against  a  penalty  or  forfeiture  where  the  case  admits 
of  certain  compensation ;  but  not  where  the  sums  covenanted  to  be  paid  are 
in  the  nature  of  stipulated  damages.  But  it  will  not  interfere,  unless  the  party 
can  be  fully  and  clearly  indemnified  and  placed  in  the  same  situation  as  if 
nothing  had  happened.  Skinner  v.  Dayttm,  2  Johns.  Ch.  Kep.  626.  8.  P. 
Skinner  v.  White,  1 7  Johns.  Rep.  361.  A  stipulation  in  a  bond  or  deed  of  trust, 
tliat  upon  the  debtor's  foiling  at  any  time  to  pay  the  annual  interest,  the  prin- 
cipal sum,  which  would  not  otherwise  be  payable  until  a  distant  day,  shall  be 
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the  parties,  instead  of  securing  the  performance  of  the  agree*  la  wfaat 
ment  by  a  penalty,  have  fixed  upon  a  certain  sum  by  way  S'*'**^ 
of  liquidated  damages,  to  be  paid  in  the  ^ent  of  the  non- 
performance of  the  agreement,  a  court  of  equity  (except  in 
certain  cases  of  waste,  which  will  be  noticed  hereafter,)  re- 

eomsidered  due,  is  in  the  nature  of  a  penalty,  against  which  it  is  the  pTOTinoe 
of  a  oourt  of  equity  to  reUeve.  In  such  case  the  payment  or  tender  of  the  in* 
terest  before  the  sale  under  the  deed  of  trust,  aathoriscd  the  debtor  to  call  upon 
the  court  of  chancery  to  prevent  the  sale.  Mayo  v.  Jadah,  5  Mun£  495.  A. 
lent  B.  one  hundred  dollars,  for  which  B.  gaye  his  sealed  note  for  one  hundred 
and  thirty  doOarS)  payable  in  ninety  days.  The  note  contained  a  condition 
that  if  B.  paid  the  note  punctually,  A.  was  to  reoeire  one  hundred  and  ten 
dollars  in  full  discharge  of  it  When  the  note  became  payable,  B.  could  not 
pay,  and  it  was  several  times  renewed  on  similar  conditions,  at  hke  usurious 
interest  Afterward,  A.  commenced  a  suit  on  the  renewed  note,  and  obtained 
judgment  for  the  whole  amount  B.  then  filed  his  bill  in  equity,  setting  forth 
and  establishing  these  facts,  and  praying  relief  Held,  that  the  excess  over 
the  amount  which  A.  agreed  to  receive  in  case  of  punctual  payment,  would 
be  considered  as  a  payment,  and  that  such  excess,  therefore,  would  be  rejected. 
Brockway  y.  Clark^  6  Hammond,  50.  Held,  also,  that  where  a  debtor  expects 
a  court  of  equity  to  relieve  against  an  unconscionable  interest,  he  should  have 
made  a  tender  of  the  amount  of  the  principal  with  lawful  interest^  and,  if  re- 
fused, bring  the  same  into  court     lb. 

A  statute  granting  chancery  powers  to  relieve  against  all  penalties  and  for- 
feitures in  actions  at  common  law  it  seems  may  be  allowed,  if  such  is  its  ge- 
neral language,  to  operate  on  penalties  and  forfeitures  already  incurred  at  the 
time  of  its  enactment;  without  violating  the  prindple  that  vested  rights  are 
not  to  be  disturbed ;  the  party  injured  liaving  still  the  right  to  recover  all  which 
in  equity  and  good  conscience  is  due  to  him.  Potttr  v.  Siurdivantf  4  Green. 
154.  Equity  will  relieve  against  penalties  and  forfeitures,  where  the  matter 
lies  in  compensation,  whether  the  condition  on  which  they  depend  be  prece- 
dent or  subsequent  But  notwithstanding  it  will,  in  many  cases,  mtcrpose  to 
prevent  the  divesting  of  an  estate,  it  will  not  reUove  against  the  non-perform- 
ance of  a  condition  precedent  to  the  vesting  of  an  estate,  by  gi^ng  an  esUite 
that  never  vested,  and  that  by  reason  of  a  non-pcribrmance  of  a  condition  pre- 
cedent, will  not  vest  in  law.  CUy  Bank  of  BaUimore  v.  Smiiht  3  Gill  &  Johns. 
2G5.  Although  equity  will  relieve  against  a  penalty  or  forfeiture  introdooed 
for  the  purpose  of  security  in  a  case  where  oompensation  can  be  made,  yet, 
when  it  is  not  a  question  of  penalty  or  forfeiture,  but  of  a  privilege  conferred 
upon  payment  of  money  at  a  stated  period,  the  privilege  is  lost  if  the  money 
be  not  paid ;  and  the  court  will  not  restore  it  to  the  party.  BobiiMon  v.  Cropaefh 
2  Edw.  138.  A  court  of  equity  will  not  lend  its  active  aid  to  enable  a  party 
to  enforce  a  penalty  or  forfeiture.  It  will  not,  therefore,  set  aside  a  regular 
decree  by  default,  on  the  application  of  the  defendant,  for  the  mere  purpose  of 
enabling  him  to  enforce  a  forfeiture  in  a  suit  at  law.  Baater  v.  Larmwj^  1 
Paige,  350.  It  seems  a  oourt  of  equity  can  only  relieve  against  a  forfeiture  for 
a  breach  of  a  condition  contained  in  a  lease  in  cases  whore  the  act  or  omission 
by  which  the  forfeiture  was  incurred  was  the  result  of  accident  or  mistake,  fur 
which  compensation  can  be  made  to  the  other  party,  or  where  the  penalty  or 
forfeiture  is  in  the  nature  of  a  mere  security  for  the  payment  of  money.    lb. 
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In  what  08660  ftig^  to  interfere  in  restraining  the  recovery  of  sncli  dama* 
ges.(a)[8] 

[*42]  *Upon  these  principles,  courts  of  equity  interpose  to  re- 

train proceedings  at  law  for  the  recovery  of  penaltie8.(i) 
But  where  a  forfeiture  had  happened  under  a  by-law  of  a 
corporation,  which  provided  that  members  should  receive 
notice  of  default  in  paying  a  call,  and  incur  the  forfeiture  by 
non-paymgnt  ten  days  after  the  notice  is  sent,  Sir  W.  Grant 
refused  to  relieve,  though  the  lapse  arose  from  ignorance  of 

r*48]  *^®  ^^i  ^^^"^  accidental  circumstances,  and  absence  *from 

town  when  the  notice  was  sent.  He  mentioned  a  case  in 
Ireland,  of  a  person  who,  after  having  paid  some  instalments 
on  a  lease,  neglected  to  make  a  farther  payment,  and  for- 

*  (a)  A  difficulty  irequontly  oocars  in  these  cases,  in  determining  whether  the 

sum  specified  in  the  agreement  should  bo  considered  in  the  nature  of  liquidated 
damages,  as  in  Ponsatibyy.  AdamSj  6  Bro.  P.  0.  41 1.  Ed.  Toml  vol  2,  431. 
Bolfe  y.  Peteraon^  ib.  470.  Boy  v.  Duke  o/Beaufort^  2  Atk.  190.  Lowe  v.  PiBerSf 
4  Burr,  2229.  Fietcher  y.  DychCy  2  T.  B.  62,  and  semble.  Cock  y.  Richards,  10 
Vea.  429.  Barton  y.  Glover,  1  Holt,  43.  Or  penalty,  as  in  Sloman  y.  Walter, 
1  Bro.  C.  C.  418.  Sdrdy  v.  MarHn,  1  Cox,  26.  AsUey  v.  Weldtm,  2  B.  A.  P. 
346.  SmiihY.  Dickenson,  3  B.  &  P.  630.  Harrison  y.  Wright,  13  East,  343. 
WHbeam  y.  ^5^71,  1  Camp.  '78.  It  is  difficult  to  lay  down  any  general  prin- 
ciple upon  this  subject ;  it  is,  howeyer,  clear,  that  if  a  certain  damage  less  than 
the  sum,  is  made  payable  upon  the  &ce  of  the  same  instrument,  it  should  then 
be  construed  to  be  a  penalty:  so  also  where  articles  contain  coyenants  for  the 
performance  of  seyeral  things,  and  then  one  large  sum  is  stated  at  the  end,  to 
be  paid  upon  broach  of  performance;  but  the  argument,  that  if  the  sum  would 
be  disproportionately  large  as  liquidated  damages,  it  should  be  taken  to  be  a 
penalty,  though  according  to  the  natural  construction  of  the  words  it  should 
seem  to  be  damages  has  been  exploded. 
(b)  1  Fonb.  5th  Ed.  153. 


[3]  »'  Cases  of  liquidated  damages,"  says  Story  (2  Eq.  Juris,  sec.  1318)  "pro- 
perly occur  when  the  parties  haye  agreed  that,  in  case  one  party  shall  do  a 
stipulated  act,  or  omit  to  do  it,  the  other  party  shall  receiye  a  certain  sum,  as 
the  just^  appropriate  and  conyentional  amount  of  the  damages  sustained  by 
such  act  or  omission.  In  cases  of  this  sort,  courts  of  equity  will  not  interfere 
to  grant  relief;  but  will  deem  the  parties  entitled  to  fix  their  own  measure  of 
damages;  provided  always,  that  the  damages  do  not  assume  the  character  of 
gross  extrayaganoe,  or  of  wanton  and  unreasonable  disproportion  to  the  nature 
or  extent  of  the  injury.  But  on  the  other  hand,  courts  of  equity  will  not  soiTer 
their  jurisdiction  to  be  eyaded  merely  by  the  fact  that  the  parties  haye  called 
a  sum  damages,  which  is,  in  feet  and  intent,  a  penalty;  or  because  they  haye 
designedly  used  language  and  inserted  provisions  which  are,  in  their  nature, 
penal,  and  yet  have  endeavored  to  cover  up  their  objecte  under  other  disguises. 
The  prineipal  difficulty,  in  cases  of  this  sort,  is  to  ascertain  when  the  sum  stated 
is  in  feet  designed  to  be  nomine  jpomo^  and  when  it  is  properly  designed  as 
Uqaidated  damages." 
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felted  the  instalments  he  had  paid.(a)    And  though  relief  in  what 
has  sometimes   been  given  against  the  forfeiture  of  a  co"  K'*^*®^ 
venant  for  a  renewal,(&)  which  in  Ireland  formed  a  distinct 
head  of  local  equitj,(c)  yet  the  inclination  of  the  courts  is  to 
the  contrary,  unless  the  right  has  been  forfeited  in  conse- 
quence of  fraud,  accident,  mistake,  or  any  similar  equity .(<i) 

A  common  instance  of  this  species  of  relief,  is  that  which  Forfeiture  fin* 
is  given  against  a  clause  of  re-entry  for  non-payment  of  rent.  ^^o^-P^y™®"** 

This  has  been  a  ground  of  equitable  interference  from  the 
earliest  times,  [1]  and  *there  has  been  a  parliamentary  re-  [*44] 

(a)  Sparks  y.  Liverpool  Waior^oorka  Oompany,  13  Ve&  428.  There  is  % 
case  in  the  Hargrave  MSS.,  in  which  Lord  Haroourt  reliered  a  member  of  a 
benefit  aocietj  against  a  forfeiture  incurred  by  neglecting  to  pay  the  weekly 
instalments;  but  the  reasoning  of  Sir  W.  Grant  is  so  oondusiTe  and  satis&o- 
tory,  that  it  is  probable,  if  the  question  should  ever  be  agitated  again,  that  liis 
decision  would  be  adhered  to. 

iff)  BawBkme  y.  BenOy,  4  Bro.  0.  0.  415. 

(c)  O'NeiU  7.  Jones,  1  Ridg.  170.  Kane  v.  HajnOton,  ib.  180.  BaJteman  ▼. 
Mwray,  ib.  187.  Boyle  y.  Lyoaght,  ib.  184,  a  0.  Vem.  k  Scriy.  135.  Moh 
grath  y.  Lord  Muakerry,  ib.  160,  &  0. 1  Bidgw.  468.  Jaekaon  y.  Saunders,  I 
Scb.  ft  Lef.  443,  2  Dow.  437.  LsMion  y.  Copper,  2  Sch.  A  Let  682.  Magrane 
y.  ArckMd,  1  Dow.  109.  Earl  of  Mmntnorris  y.  White,  2  ib.  469.  Barret  y. 
Barke,  5  ib.  1.  Keating  y.  Sparrow,  1  Ba.  ft  Be.  867.  Jessop  y.  King,  2  ib. 
81.    BarrdY.  Pearson,  ib.  189. 

(d)  AJUen  y.  HOtcm,  1  Fonb.  452,  5th  Bd.  Bayley  y.  Corporation  of  Leamins^ 
ter,  3  Bro.  0.  0.  529.    Baynham  y.  Ot^f's  Hospital,  3  Yes.  295.    Eaton  y.  Ly- 
on, ib.  690.     6%  of  London  y.  Mi^fard,  14  Yes.  41. 

[1]  In  most  cases,  there  is  a  full  remedy  at  law  ibr  the  recoyeiy  of  rent-^ 
Not  however,  in  cases  where  it  must  be  apportioned — ^where  there  are  adyerse 
claims — ^wbere  there  is  a  oonAision  of  boundaries.  Fonb.  Eq.  b.  1  ch.  3,  §  3,  . 
observes,  there  are  cases  in  which  a  resort  to  a  court  of  equity  may  be  salutary, 
and  perhaps  indispensable,  as  where  the  premises  out  of  which  the  rent  is 
payable,  is  uncertain,  or  where  the  distress  is  obstructed  or  evaded  by  fraud, 
or  where  the  rent  is  issning  out  of  a  thing  of  an  incorporeal  nature^  as  tithes, 
where  no  distress  can  be  made ;  or  where  a  discovery  may  be  necessary,  or 
where  an  apportionment  may  be  required,  in  order  to  attain  complete  justice. 
Korth  V,  Earl  of  Stc^d,  3  P.  W.  148.  Benson  v.  Baldwm,  1  Atk.  698.  Sot- 
ford  y.  Satch,  DougL  183.  Cfoodard  y.  Keate,  X  Yem.  27.  And  where  the 
plainttiT  has  been  forced  into  an  usurious  penal  contract,  the  court  wiU  hear 
his  complaint,  and  will  order  delivered  up  and  cancelled  any  security  he  may 
have  given,  but  it  wOl  be  upon  condition  of  paying  the  money  justly  due  the 
usurious  lender,  deducting  the  usurious  interest  Smith  y.  Bromley,  Doug. 
696.  Bosanquet  v.  Bashwood,  cases  temp.  Talb.  39.  Browning  v.  Morris,  Bal- 
hrooik  y.  Sharpey,  19  Yes.  Bep.  141.  The  following  are  the  principal  American 
decisions  in  equity,  as  between  landlord  and  tenant : — 

Tenant  cannot  dispute  his  landlord's  title.  Buchannon  y.  Upshaw,  1  How- 
ard, 87.  In  general,  a  person  who  has  entered  as  tenant,  or  quasi  tenant, 
under  another,  is  estopped  in  equity  as  weU  as  at  law,  to  deny  the  tills  under 
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whioh  he  entered,  or  to  uisist  on  being  protected  in  opposition  to  it  by  taking 
reAige  under  any  adveisaiy  daim.  OonJey^s  hdra  y.  ChUeSj  3  J.  J.  Marah. 
Hep.  302.  Where  a  lease  for  a  store  contained  a  clause  that  it  should  be 
occupied  for  the  regular  dry  goods  jobbing  business,  and  for  no  other ;  the 
lessee  cannot  cany  on  in  the  store  the  business  of  an  auctioneer.  Steward  y. 
Winters^  4  Sand.  Ch.  Bep.  587.  If  the  tenant  conduct  the  auction  busmess  in 
the  store,  the  lessor  may  restiain  him  from  pursuing  that  business  by  injunc- 
tion, lb.  Where  a  lessee  coyenants  for  a  particular  use  of  the  demised  pre- 
mises, equity  will  restrict  him  to  that  use,  without  any  irreparable  or  eyen 
substantial  inquiry  being  shown  for  a  breach  of  the  coyenant  lb.  Where 
the  goods  of  the  tenant  are  turned  out  to  a  creditor,  in  payment  of  a  debt,  and 
are  remoyed  from  the  premises  the  right  of  the  landlord  to  seiee  such  goods 
Sot  rent  in  arrear,  is  at  end,  although  the  creditor  has  notice  that  there  is  rent 
in  arrear.    Martin  y.  Blaek^  9  Paige,  641. 

But  where  the  goods  are  remaining  on  the  demised  premises,  at  the  time 
the  landlord  attempts  to  exercise  his  right  to  distrain,  and  his  only  impediment 
is  the  possession  of  the  court,  by  its  receiyer,  the  court  will  order  the  reoeiyer 
to  pay  the  rent  in  arrear  out  of  the  proceeds  of  the  property,  or  will  allow  the 
landlord  to  proceed  with  his  distress  notwithstanding  the  receiyerahip.  lb. 
A  continuance  of  church  leases  is  expected  as  a  matter  of  course,  without  any 
eoyenant  of  renewal  Giblbes  y.  JenJctM^  3  Sand.  Ch.  Rep.  130.  The  good- 
will for  such  a  continuance,  arising  from  the  ownership  of  the  old  lease,  con- 
stitutes a  recognized  and  yaluable  interest^  although  the  corporation  granting 
such  lease  is  not  bound  to  continue  it,  or  grant  a  renewal  lb.  The  new  lease 
in  such  cases  is  held  a  continuance  of  the  original  term,  for  the  protection  of 
the  rights  of  parties  who  had  liens  upon  or  interest  in  such  tenn.  lb.  One 
purchasing  a  leasehold  which  is  subject  to  a  mortgage,  and  contains  no  ooye- 
nant  of  renewal,  cannot  esci^  the  lien  of  the  mortgage,  by  sufibring  the  lease 
to  expire,  and  afterwards  obtaining  a  new  lease  for  the  premises.  lb.  Such 
new  lease  is^  in  equity,  subject  to  the  mortgage,  precisely  as  tlie  former  one 
was  when  its  term  expired.    lb. 

In  the  state  of  New  York,  where  B.  purchased  a  lot  of  land  from  W.  and 
took  a  deed  therefor,  which  was  recorded  shortly  afterwards,  and  a  few  days 
previous  to  the  purchase  W.  gaye  a  written  leaae  of  the  premises  to  C,  for 
two  years,  at  a  rent  of  $800,  for  which  notes  were  giyen  to  W.,  and  the  lease 
gave  the  lessee  the  priyilege  of  cutting  and  canying  away  all  the  wood  and 
timber  on  the  lot,  and  B.  purdiased  without  notice  of  this  lease,  but  the  lessee 
was  in  actual  possession  of  the  lot  when  B.  purchased.  Held,  that  the  lease 
being  for  a  term  not  exceeding  three  years,  and  the  right  to  take  off  the  timber 
being  limited  to  its  continuance,  it  was  not  within  the  iMt>yision8  of  the  Reyised 
Statutes,  requiring  conveyance  of  lands  to  be  recorded,  to  render  them  valid  as 
against  subsequent  bona  fide  purchasers.  Also  held,  that  as  the  right  to  dis- 
train for  the  rent,  was  given  in  the  lease,  the  title  to  the  notes  given  for  the 
rent,  as  well  as  the  title  to  the  land,  passed  to  B.  by  the  deed  of  W.,  and  that 
C  might  be  compelled  to  pay  the  notes  to  B.  as  a  port  of  the  rent  resservcd, 
unless  the  notes  had  passed  into  the  hands  of  bona  fide  purchasers ;  and  that 
if  W.  had  subsequently  parted  with  the  notes  to  bona  fide  holders,  he  would 
be  personaUy  liable  to  B,  for  the  amount,  whether  he  did  or  did  not  convey 
with  winanty  to  K    Bode  v.  Ookman^  8  Paige^  392. 

Whether,  undortfaa  proriaiODSof  th6New  Tork  Revised  Statutes^  rektive  to 
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iBplied  coTenants  in  oonreyanoe  of  real  estate,  the  word  demise  in  a  lease  fbr 
ft  tenn  merely,  implies  a  covenant  on  the  part  of  the  lessor,  of  qniet  enjoyment 
of  the  demised  premises  by  the  tenants  Qnare  f  Ibne  y.  Braeef  8  Paige,  697, 
(Vide  14  Wend.  38.) 

'  The  situation  of  a  reoeiver  is  analogous  to  thai  of  an  execator,  who  cannot 
be  dxarged  as  the  assignee  of  a  lease  given  to  the  testator,  in  cmo  be  waives 
the  term,  the  income  of  which  is  not  snificient  to  pay  the  rent ;  althoog h  the 
estate  of  the  testator  may  be  liable  for  the  rent,  in  the  due  eonrse  of  adminis- 
tretion,  if  the  landlord  refuses  to  re-enter.  Jb.  (Vide  Went  Off  of  ex.  245. 
Z  Will  Ex.  1079.  3  Anst  Bep.  909.)  At  common  law,  a  distress  for  rent 
must  be  made  upon  the  demised  premises,  and  the  right  of  the  landlord  to  dis* 
train  terminates  with  the  removal  of  the  goods  from  the  premises.  lb.  The 
statute  which  authorizes  the  landlord  to  pursue  goods  removed  from  the  de- 
mised premises,  and  to  seize  tfaem  within  thirty  days  after  their  removal,  la 
confined  to  goods  whidi  belonged  to  the  tenant  at  the  time  of  such  removal  Jh, 

Where  in  a  suit  upon  a  judgment  creditor's  bill,  a  receiver  of  the  defendant'^ 
property  was  appointed  in  October,  1841,  and  the  defendant  afterwards  assigned 
his  property  to  such  receiver ;  and  at  the  time  of  the  appointment  of  the  re- 
ceiver, the  defendant  was  tenant  of  certain  premises,  and  on  the  first  of  Novem- 
ber, 1841,  a  quarter's  rent  became  due;  and  afterwards  the  receiver  took 
possession  of  the  ihrniture  on  the  premises,  and  removed  it  therefirom  ;  and 
soon  after  such  furniture  was  removed,  and  while  it  was  on  the  carts  in  the 
street  near  the  premises,  the  landlord  attempted  to  distrain  the  same  fix  rent 
in  arrear,  but  was  prevented  from  doing  so  by  the  prior  poflseasion  of  the 
receiver.  Held,  that  as  the  property  was  actually  removed  from  the  premises, 
before  the  landlord  attempted  to  exercise  hte  right  to  distrain,  his  right  of 
distress  was  gone ;  and  that  he  had  no  right  to  follow  the  goods,  as  they  were 
not  the  goods  of  the  tenant  at  the  time  of  their  removal;  but  if  the  term  bad 
been  assigned  to  the  receiver,  at  the  time  of  the  assignment  of  the  furniture  of 
the  judgment  debtor  and  the  receiver  had  taken  possession  of  the  demiwd 
premises,  or  had  otherwise  elected  to  take  the  tenn  under  the  assignment  that 
he  would  have  taken  it,  cum  onore,  and  from  the  time  being,  would  have  been 
the  tenant  of  the  premises,  and  the  removal  of  the  ftimiture  would  have  been 
a  removal  of  the  goods  of  tenant,  within  the  meanmg  of  the  statute.  Martm 
V.  Black,  9  Paige,  641. 

An  assignment  by  the  lessor,  of  the  rent  of  leasehold  premises,  creates  such 
a  priority  of  estate  between  the  assignee  and  the  lessee,  that  the  ibrmer  may 
maintain  a  suit  in  bis  own  name  for  the  lent  which  accarnes  and  becomes  pay- 
able while  Budi  privity  of  estate  exists.  ChOda  v.  Olarky  3  Barb.  Ch.  Rep.  52. 
(Vide  Cro.  Eliz.  637,  651.  Coke  litt  215.  5  Bam.  k  Ores.  Bep.  512.  8 
Cowen  Rep.  206.  Jb.  211.  2  HiiFs  Rep.  274.)  The  privity  of  estate  exists 
between  the  landlord  and  the  assignee  of  the  lessee  pro  tanto^  where  the  lessee 
only  assigns  a  part  of  the  premises,  if  the  assignment  is  of  his  whole  interest 
and  estate  in  that  part ;  the  distinction  between  an  assignment  and  an  under 
tenancy,  depending  acAelj  upon  the  quantity  of  interest  which  passes  by  the 
assignment,  and  not  upon  the  extent  of  the  premises  traosfened  thereby.  Jb. 
(Vide  2  Barb.  Sup.  C.  Rep.  643.  FinL  Land,  k  Ten.  294.  W.  Jones'  Rep. 
245.  2  East's  Rep.  580.  Cro.  Eliz. '633.)  The  assignee  of  a  lease  is  only 
liable  as  such  assignee  for  the  rent  which  accrued  or  became  payable,  or  for 
other  covenants  broken  while  he  was  such  assignee.    And  he  may  discharge 
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himself  ftx)m  all  fbrther  liability,  by  assigning  his  interest  in  the  premises  to  a 
stranger,  even  if  the  assignee  is  a  beggar ;  provided  he  actually  relinquishes 
the  possession  of  the  premises,  and  all  interest  therein,  so  that  ^e  assignment 
is  not  merely  colorable  or  fraudulent    lb. 

There  being  no  privity  of  contract  between  the  lessor  and  the  assignee  of 
the  lease,  the  latter  is  personally  liable  only  in  respect  to  his  privity  of  estate 
in  the  land,  or  in  respect  to  covenants  running  with  the  land,  for  the  rent 
which  accrued  and  became  payable  after  sudi  privity  of  estate  commenced  and 
before  it  terminated ;  or  while  he  enjoyed  or  had  the  right  to  enjoy  the  premi- 
ses, or  some  part  thereotj  as  an  assignee  of  the  lease.  lb.  (Vide  9  Cow.  Rep. 
88.  Carth.  Rep.  177.  2  Stran.  Rep.  1221.  1  Bos.  A  Pul.  21.)  A  mere  mort- 
gagee of  the  term,  who  has  not  entered  under  his  mortgage,  is  not  personally 
liable,  as  an  assignee  of  the  interest  of  the  lessee  in  the  premises.  lb.  (Vide 
2  Paige  Rep.  88.  6  Wen.  Rep.  603.  S.  C.  on  appeal.)  Whether  the  assignees 
of  the  lessee's  interest  in  undivided  portions  of  the  leasehold  premises,  should 
be  sued  jointly  for  the  whole  rent  or  separately  for  their  respective  portions 
thereof  Quere  f  lb.  Whether  the  assignee  of  a  part  only  of  the  leasehold 
premises,  but  of  the  whole  of  the  lessee's  hiterest  in  that  part,  is  liable  in  law 
for  the  rent,  or  for  the  whole  damage  for  the  breach  of  any  of  the  covenants 
in  the  lease  which  extend  to  the  whole  premises.  Quere  f  lb.  Where  two 
or  more  parties  are  interested  in  a  lease  about  expiring,  one  of  them  cannot 
take  a  new  lease,  in  his  own  name,  to  the  exclusion  of  the  others ;  and  iC 
after  undertaking  with  the  others  to  procure  a  renewal,  he  take  it  to  himself 
and  attempt  to  retain  it  solely,  it  is  a  fraud  upon  his  associates.  BurrtiU  v. 
BuO,  2  Barb.  Ch.  Rep.  16. 

P.  conducted  a  refectory,  owning  three-fourths  of  the  lease,  fixtures,  stocky 
and  moveables,  and  S.  owned  the  other  fourth.  B.  and  H.  held  mortgages  on 
P.'s  interest,  which  were  deemed  not  quite  secure;  aTrears  of  rent  were  due 
and  a  distress  made.  B.  and  M.,  in  the  absence  of  S.,  agreed  with  P.  to  pay 
the  rent  in  arrear,  if  he  would  give  them  instant  possession  of  the  refectory; 
and  that  they  would  protect  the  interests  of  S.,  who  was  to  refond  to  them 
one-fourth  of  the  arrears.  They  received  possession  of  the  whole  accordingly, 
and  placed  an  agent  in  charge.  S.,  on  his  return,  assented  to  what  had  been 
done.  B.  and  M.  did  not  pay  the  arrears,  but  suffered  a  sale  therefor  under 
the  distress,  at  which  they  became  the  purohasers  of  the  fixtures,  stock,  and 
moveables,  and  continued  the  business.  The  lease  had  nearly  expired,  and 
before  the  sale  it  had  been  arranged  that  B.  should  procure  a  new  lease  for 
the  common  benefit  of  S.,  B.  and  M.  He  obtained  the  renewal  in  his  own 
name  and  daimed  it  as  his  own ;  and  soon  after  he  and  M.  separately  sold 
their  respective  interest  in  the  whole  concern  to  K.,  and  delivered  to  him  pos^ 
session  of  the  whole  which  he  maintained,  excluding  S.  In  a  suit  by  S.  against 
B.,  K.  and  E.,  held,  that  B.  and  M.  were  bound  to  account  to  S.  for  one-fourth 
of  the  profits  from  the  time  they  took  possession  till  their  sale  to  K.,  and  for 
one-fourth  of  the  price  obtained  for  the  refoctoiy  from  him,  and  were  entitled 
to  credit  for  one-fourth  of  the  rents  paid  by  them  upon  the  distress,  and  subse- 
quently. Burrdl  v.  BuU,  3  Sand.  Ch.  Rep.  16.  Held  fiirther,  that  the  new 
lease  obtained  by  B.  enured  to  the  benefit  of  IL  and  S.    Jb. 

In  a  lease  for  lives,  it  was  covenanted  that  it  should  be  lawfiil  for  the  lessee^ 
his  executors,  &c.,  to  sell  or  dispose  of  his  estate  in  the  demised  premises,  pro- 
vided they  should  first  obtain  the  written  consent  of  the  lessor,  his  heirs  or 
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any  time  before  the  trial  of  an  ejectment,  the  arrears  of  rent  In  what  cases 

granted. 

asaigns,  and  pay  to  him  or  them,  on  every  such  sale,  a  tenth  part  of  the  pur- 
chase money,  (yulgarly  called  tenth  sale.)  The  lessee  afterwards  contracted 
to  sell  the  premises,  indemnifying  agaiDSt  the  claim  of  the  lessor  for  such  tenth 
part ;  and  the  purchaser  went  into  possession  under  the  contract^  paid  the 
principal  part  of  the  purchase  money  to  the  lessee,  but  received  from  him  no 
actual  transfer  of  title :  it  was  held,  that  the  right  of  the  lessor  to  be  paid  the 
tenth  part  of  the  purchase  money  was  incomplete,  the  lessee  not  having  parted 
with  his  legal  interest  in  the  premises;  and,  that  the  former  was  entitled  to 
no  aid  in  equity.  Lmngston  v.  Stickles,  t  Hill,  253.  In  general,  a  covenant 
or  condition  restraining  the  right  of  selling  or  assigning  leasehold  property,  is 
not  broken  by  any  act  of  the  lessee  which  &Ua  shoH  of'  divesting  his  legal 
estate.  Nelson,  0.  J.,  lb.  Otherwise,  however,  if  it  appear  that  the  legal 
estate  is  continued  in  the  lessee  for  the  mere  p\ir{>ose  of  evading  the  covenant 
or  condition,  the  equitable  title  having  been  trai^ferred.  Jb.  Covenants  of 
this  nature  are  to  be  construed  strictly  as  sgainst  the  leasee.    lb. 

Where  a  lease  contiuned  a  covenant'  that,;  at  the  expiration  of  the  term,  the 
buildings  by  the  tenant  on  the-  prcnijifles  should  be  appraised,  and  that  the 
lessor  should  either  pay  the  appraised  value  or  grant  a  new  lease  of  the  pre- 
mises for  the  term  of  twenty  years,  upon  such  terms  bs  he  might  think  proper, 
and  as  might  be  approved  hy  the  lessee ;  and,  in  case  the  lessee  should  not 
approve  of  the  terms  offered,  that  he  should  have  the  right  to  remove  the 
buildings  within  three  months  alter  the  exphration  of  the  lease:  it  was  held, 
that  the  covenant  was  too  vague  and  indefinite  to  authorize  a  decree  for  a  new 
lease,  and  that  the  offer  of  a  lease,  though  at  an  exorbitant  rent,  released  the 
.lessor 'Hxnfk  all  obligation  under  the  covenant,  except  to  prevent  the  removal 
Of.lhe1)uildingB,  and  consequently  that  he  was  not  liable  to  pay  the  appraised 
value.  Du^ld  v.  WhiUoek,  (on  appeal,)  26  Wen.  66.  An  agreement  for  a 
lease,  for  a  definite  number  of  years,  at  a  definite  rent,  no  fiirther  act  of  demise 
being  contemplated,  and  the  lessee  having  taken  possession  under  the  agree- 
ment, is  a  present  demise.  Jenkins  v.  Eidmige,  3  Story's  Rep.  326.  But,  if  a 
future  formal  lease  be  contemplated,  tliis  is  not  of  itself  decisive,  that  the 
instrument  or  agreement  is  not  a  present  lease.  lb.  330.  Where  one,  having 
the  apparent  legal  title  to  premises,  leases  them  for  a  certain  rent,  for  a  term 
of  years,  to  a  leasee,  to  whom  he  afterwards  conveys  the  fee,  and  the  grantee, 
after  having  had  express  notice  of  the  equitable  claim  of  a  third  person  to  the 
same  premises,  agrees  with  the  parties  interested  in  the  lease,  he  himself  being 
the  principal  one,  to  reduce  the  rent  without  the  consent  of  the  claimant,  who 
ultimately  establishes  his  claim  to  the  premises,  the  claimant  is  entitled  to  the 
rent  subsequently  accruing,  al  the  rate  originally  reserved  with  interest.  lb. 
326. 

Upon  a  bill  for  the  specific  performance  of  an  agreement  contained  in  a 
lease,  that,  at  the  expiration  of  the  term,  the  improvements  made  on  the 
demised  premises,  by  the  lessee,  shall  remain  the  property  of  the  lessor  on 
making  the  lessee  a  fair  compensation  for  the  same ;  the  court  will  entertain 
jurisdiction,  though  the  bill  be  purely  for  compensation  and  damages,  provided 
a  specific  performance  may  be  decreed,  and  the  complainant  can  have  ade« 
quate  relief  only  in  equity.  Berry  v.  Van  Winkles  ej^rs.^  1  Green's  Oh.  Rep. 
269.  The  charge  for  improvements  made  upon  the  property  by  the  lessee, 
under  the  terms  of  such  an  agreement^  is  in  equity  a  lien  on  the  property.  lb. 
The  court  will  not  extend  its  jurisdiction  beyond  the  claim  of  the  lessee  for 
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In  what  cases  ^nd  costs,  and  provides  that  all  ftirther  proceedings  shall 
thereupon  cease.  [1] 

oompensation  for  valuable  and  permanent  improTements,  put  by  him  upon  the 
demised  premises,  and  which  pass  to  the  lessor,  at  the  expiration  of  his  term; 
and  will  not  suffer  a  claim  for  alleged  InMngement  of  the  rights  of  the  leasee 
during  his  term,  to  be  drawn  in  question.  lb.  Where,  by  the  terms  of  a 
lease,  it  was  agreed  that  the  lessee  should  make  improvements  on  the  demised 
premises,  at  his  own  costs  and  charges,  and  that^  at  the  expiration  of  the 
term,  all  the  improvements  so  made  should  bo,  and  remam  the  property  of  the 
lessor,  he  paying  to  the  lessee  the  value  thereof— the  improvements  are  to  be 
valued  as  they  were  at  the  time  the  lease  expired.  lb,  390.  If  the  lessor 
covenant  that  the  lessee  may,  at  any  time  during  the  term,  erect  a  carding  and 
fulling  mill,  and  any  other  machinery  upon  the  demised  premises,  and  that,  at 
the  expiration  of  the  term,  all  improvements  made  upon  the  lot  shall  be  the 
property  of  the  lessor,  he  paying  for  the  same  ,*  the  improvements  to  be  paid 
for  by  the  landlord'  are  such  only  as  h^^had  previously  authorized  to  be  made. 
Jb. 

Where  a  landlord  elects  to  proceed  at  law  against  his  tenant,  to  enforce  a 
forfeiture  of  the  lease,  for  the  non-performance  of  its  conditions,  he  cannot, 
during  the  pendency  of  the  suit  at  law  against  the  tenant,  have  relief  in  equity 
against  him  as  upon  a  subsisting  tenancy.  StuyvesarU  v.  Davis,  9  Paige,  427. 
The  receipt  of  rent  which  accrued  subsequent  to  the  forfeiture  of  the  lease,  ia 
a  waiver  of  the  forfeiture,  and  will  constitute  a  good  defence  to  an  ejectment 
suit  brought  against  the  lessee  to  enforce  such  forfeiture.  lb.  And  it  seems, 
that  if  the  landlord  distrains  for  rent  which  aocmed  previous  to  the  forfeiture, 
it  is  such  an  admission  of  a  subsisting  tenancy  at  the  time  of  such  distress  as 
to  prevent  a  recovery  in  an  ejectment  suit^  upon  a  demise  laid  previous  to  that 
time.  lb.  The  landlord,  after  he  has  re-entered  for  a  forfeiture  of  the  lease, 
may  recover  the  rent  which  accrued  previous  to  such  forfeiture,  in  an  action 
of  debt,  or  an  action  upon  the  covenants  in  the  lease.  But  for  rent  which 
became  due  subsequent  to  that  time,  he  cannot  recover  as  landlord  ,*  and,  his 
only  remedy  is  to  proceed  for  the  mesne  profits  against  the  leasee,  or  other 
person  who  has  held  the  possession  of  the  premises  adversely  to  his  daim.  lb. 
Although,  by  the  condition  of  a  lease,  it  is  provided  that  if  any  of  the  cove- 
nants on  the  part  of  the  tenant  are  broken,  the  unexpired  term  shall  cease  and 
determine,  if  the  lease  also  contains  the  clause,  that,  in  case  of  the  non-per- 
formance of  such  covenants,  the  landlord  may  re-enter,  the  lease  is  voidable 
only,  at  the  election  of  the  landlord,  but  not  void.    lb. 

Where  the  owner  of  a  form  leased  the  same,  with  the  cows  and  sheep  then 
on  it,  to  a  tenant,  for  the  term  of  five  years,  at  a  certain  annual  rent,  and  the 
lease  provided  that  cows  of  equal  age  and  quality  should  be  returned  to  the 
landlord  at  the  end  of  the  term,  and  also  the  sheep;  and  a  judgment  creditor 
of  the  tenant,  before  the  expiration  of  the  term,  levied  his  execution  upon  a 
part  of  the  cows  and  sheep^  originally  put  on  the  fium  by  the  landkxd,  and 
upon  other  cows  and  sheep  which  the  tenant  had  purchased,  and  pot  on  in 
the  place  of  those  which  had  been  sold.  Held,  that  the  landlord  had  no  legal 
or  equitable  right  to  restrain  the  creditor  fit)m  selling  the  cows  and  aheep  thus 
levied  on  to  satisfy  his  execution.     Carpentet  v.  Cfrijgfm,  9  Paige^s  Oh.  Rep. 


[1]  The  New  York  Revised  Statutes,  voL  2,  part  3,  ch.  8,  tit  9,  art  2,  p.  605, 
506,   provide  that  "  whenever  any  half  year's  rent,  or  more,  shall  be  in  airear 
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Formerly,  when  only  one  breach  could  be  assigned,  and  a  In  what  oases 
verdict  had  been  found  for  the  penalty,  if  that  breach  was  ^^'^^^ 

310.  Where  cattle,  or  implements  of  husbandry,  or  other  articles  which  are 
not  necessarily  consumed  in  the  using,  are  delivered  by  the  landlord  to  his 
tenant,  to  enable  the  latter  to  cultivate  and  improve  the  premises,  and  to  be 
returned  in  property  of  the  same  kind  and  value  at  the  end  of  the  term,  but 
not  in  the  same  property  spedflcally,  the  cattle  and  goods  thus  delivered  belong 
to  the  tenant,  and  not  to  the  landlord,  during  the  term ;  and,  they  may  be 
sold  by  the  tenant,  or  levied  on  by  his  creditors,  for  the  payment  of  his  debts. 
lb. 

In  the  state  of  New  York,  where  the  owner  of  land,  who  had  agreed  to  give 
to  his  tenant  a  lease  in  fee  at  a  specified  rent,  was  attainted,  and  his  interest 
in  the  premises  was  sold  by  the  commissioners  of  forfeitures,  subject  to  the 
equitable  right  of  the  tenant  to  the  lot,  upon  payment  of  such  rent;  held,  that 
the  interest  of  the  purchaser  in  the  premises,  was  in  the  nature  of  a  rent  seek, 
and  that  such  rent  could  be  distrained  for,  under  the  provisions  of  the  Revised 
Statutes.  Vechie  v.  BrovmeU,  8  Paige,  212.  The  remedy,  by  distress,  for  the 
recovery  of  rent  in  arrear,  is  not  limited  to  six  years.  The  landlord  is,  there- 
fore, authorized  to  distrain  for  all  the  rent  in  arrear,  although  it  exceeds  that 
time.    But  he  cannot  distrain  for  interest  on  the  rent    Jb. 

Where  a  tenant  hires  rooms  only,  his  interest  ceases  with  the  destruction  of 
the  building.  Kerr  v.  The  Merchants'  Exchange  Co.,  3  Edw.  Ch.  Hep.  315. 
Therefore,  where  the  complainants  hired  certain  apartments,  designated  by 
numbers,  in  the  Merchants'  Exchange,  which  was  destroyed  by  the  great  fire 
during  the  demise,  it  was  held,  that  they  could  not  claim  new  rooms  (on  the 
old  sitjjB)  in  the  new  exchange.  lb,  A  tenant  for  life  must  keep  down  ordi- 
nary taxes ;  and,  where  she  did  not  do  so,  the  court  directed  a  temporary 
receiver  to  be  appointed  to  pay  them,  unless  the  tenant  for  life,  within  forty 
days,  showed  they  were  paid.  Cairfu  v.  Chabert,  3  Edw.  Ch.  Rep.  312.  It 
would  seem,  that  where  assessments,  going  to  permanent  benefit,  occur,  it  may 
be  right  to  apportion  the  payment  between  the  tenant  for  life,  and  remainder 
man ;  but^  not  to  throw  it  all  upon  the  tenant  for  life.  lb.  A  tenant  for  life 
may  take  reasonable  estovers.  Livingston  v.  Reynolds^  3  Hill,  157;  S.  C.  26 
Wen.  115.  But,  if  he  dig  up  or  use  soil  or  wood,  with  a  view  to  the  manu- 
facture of  bricks  for  sale,  he  will  be  restrained  by  injunction.  lb.  (See  2  Am, 
Ch.  Digest,  by  Waterman,  tit  Laitolord  and  Tenant.)  • 


from  any  tenant  to  his  landlord,  and  no  sufficient  distress  can  be  found  on  the 
premises  to  satisfy  the  rent  due,  if  the  landlord  has  a  subsistbig  right  by  law 
to  re-enter  for  the  non-payment  of  such  rent,  he  may  bring  an  action  of  eject- 
ment for  the  recovery  of  the  possession  of  the  demised  premises ;  and  the  ser- 
vice of  the  declaration  therein  shall  be  deemed,  and  stand  instead  ot,  a  demand 
of  the  rent  in  arrear,  and  of  a  re-entry  on  the  demised  premises.  If,  upon  the 
trial  of  the  cause,  it  shall  be  proved,  or  upon  the  judgment  by  default,  against 
the  defendant,  it  shall  appear  to  the  court  by  affidavit,  that  the  landlord  had  a 
right  to  commence  such  action,  according  to  the  provisions  of  the  preceding 
section,  the  pkuntiflf  in  such  ejectment  shall  have  judgment  to  recover  the  pos- 
session of  the  demised  premises  and  his  costs,  and  the  court  shall  award  execu- 
tion therefor.  At  any  time  before  judgment  in  such  cause,  the  defendant  may 
either  tender  to  the  landlord,  or  bring  into  the  court  where  the  suit  shall  bo 
pending,  all  the  rent  in  arrear  at  the  time  of  such  payment^  and  all  oosts  and 
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In  what  cases  the  non-payment  of  rent,  and  the  plaintiiGF  at  law,  upon  a  bill 
^™^*®^'  filed  to  be  relieved  against  it,  alleged  that  there  were  other 

breaches,  an  issue  was  directed  to  ascertain  whether  there 
^    had  been  a  breach  of  any  of  those  covenants  against  which 
a  court  of  equity  will  not  relieve.     This  circuitous  course  of 
r*4/;i  proceedings,  it  is  said,  attracted  the  attention  of  the  legis- 

lature,  and  occasioned  the  statute  of  *8  and  9  W.  3  c.  11, 
by  which  a  plaintiJBF  is  allowed  to  assign  as  many  breaches  as 
he  pleases,  and  the  jury  to  assess  separate  damages  on  such 
as  are  proved.(a)  In  cases  of  this  nature,  if  the  form  of  the 
declaration  be  such,  that  breaches  upon  which  the  plaintiflf 
intends  to  rely  do  not  appear,  the  defendant. may  obtain, 
by  a  judge's  order,  a  particular  of  them.  But,  though  this 
particular  precludes  the  plaintiff  from  proceeding  upon  any 
breach  not  contained  in  it,  yet  it  does  not  impose  upon  him 
the  necessity,  after  proving  one  breach,  to  proceed  upon  the 
others.(6)  The  consequence  is,  that  where  the  breach  is  the 
non-payment  of  rent,  a  court  of  equity  compels  a  landlord 
to  go  on  and  prove  some  other  breach,  or  else  relieves  from 
the  forfeiture.(c)[l]     Thus,  where  a  tenant,  having  omitted 

(a)  2  Price,  219. 

(6)  10  Ves.  to.  3  V.  A  B.  24. 

(c)  V.  &  B.  30.    JDavis  v.  West,  12  VeB.  475. 

charges  incurred  by  the  lessor;  and  in  such  case,  all  ^rther  proceedings  in  the 
said  cause  shall  cease.  At  any  time  within  six  months  after  possession  of  the 
demised  premises  shall  have  been  taken  by  the  landlord,  under  any  execution 
issued  upon  a  judgment  obtained  by  him  in  any  such  action  of  ejectment,  the 
lessee  of  such  demised  premises,  his  assfgns  or  personal  representatives,  may 
pay  or  tender  to  the  lessor,  his  personal  representatives  or  attorney,  or  into 
the  court  where  the  suit  shall  be  })ending,  all  the  rent  in  arrear  at  the  time  of 
such  payment,  and  all  costs  and  charges  incurred  by  the  lessor ;  and  in  such 
case,  all  fUrther  proceedings  in  the  said  cause  shall  cease,  and  such  premises 
shall  be  restored  to  the  lessee,  who  shall  hold  and  enjoy  tlie  demised  premises, 
without  any  new  lease  thereotj  according  to  the  terms  of  the  original  demise. 
In  said  case  the  said  rent  and  arrears,  and  full  costs,  shall  remain  unpaid  for 
six  months  after  the  execution  issued  upon  any  judgment  in  ejectment  shall 
have  been  executed,  the  lessee  and  his  assigns,  and  aU  other  persons  deriving 
title  under  the  said  lease,  from  such  lessee,  shall  bo  barred  and  foreclosed  from 
all  relief  or  remedy  in  law  or  equity,  (except  for  any  error  in  the  record  or 
proceedings,)  and  the  said  lessor  or  landlord  shall  from  tlienoeforth  hold  the 
said  demised  premises  fi'ee  and  discharged  from  such  lease  or  demise."  See 
also  Bevised  Statutes  of  New  Jersey,  ch.  7,  tit  4,  p.  88. 

[1]  "  The  general  principle  now  adopted,"  says  Story,  (2  Story's  Eq.  Juris, 
sees.  1314,  1315,)  "  is,  that  wherever  a  penalty  is  inserted  merely  to  secure  the 
performance  or  ergoyment  of  a  collateral  object,  the  latter  is  considered  aa  the 
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to  move  for  a  particular  of  the  breaches,  suffered  judgment  ^  ^^^**^ 
by  de&ult,  and  then  filed  a  bill,  alleging  that  he  had  com- 

piincipal  intent  of  the  instrument,  and  the  penalty  ia  deemed  only  as  aoceasory, 
and  therefore,  as  intended  only  to  secure  the  due  performance  thereof,  or  the 
damage  really  incurred  by  the  non-performaace.     SUmwn  v.  WaJUer^  1  Bro. 
Ch.  R.  418 ;  1  FonbL  Eq.  B.  1,  ch.  3,  §  2,  note  (d);  lb.  B.  1,  ch,  6,  §  4,  note 
Qi).     Skinner  v.  DayUm,  2  Johns.  Ch.  R.  535.     Sanders  v.  Pope,  12  Yes.  282. 
Dams  y.  West^  112  Yes.  4*75.    In  every  such  case,  the  true  test,  (generally,  if 
not  universally,)  (Post,  §  1320,)  by  which  to  ascertain  whether  relief  can  or  can- 
not be  had  in  equity,  is  to  consider  whether  compensation  can  be  made  or  not 
If  it  cannot  be  made  then  courts  of  equity  will  not  intei%re.    If  it  can  be 
made,  then,  if  the  penalty  is  to  secure  the  mere  payment  of  money,  courts  of 
equity  will  relieve  the  party,  upon  paying  the  principal  and  interest    Ibid ; 
2  Fonbl.  Eq.  B.  5,  ch.  2,  §  1,  and  notes  (a,)  (p).    ElHoU  v.  Turner,  13  Simons, 
R.  4^7.    If  it  is  to  secure  the  performance  of  some  collateral  act  or  undertaking 
then  courts  of  equity  will  retain  the  bill,  and  will  direct  an  issue  of  qucmtwn 
damntficatus;  and,  when  the  amotmt  of  damages  is  ascertained  by  a  jury,  upon 
the  trial  of  such  an  issue,  they  will  grant  relief  upon  payment  of  such  damages. 
AsOey  v.  Weldon,  2  Bos.  k  PuE  346,  350.     Hardy  v.  Mar^,  1  Cox  R.  26. 
Skirmer  v.  Dayton,  2  Johns,  Ch.  R.  534,  535.     Benson  v.  Gtbsony  3  Atk.  395. 
Errington  y.  Aynesley,  2  Bro.  Ch.  R.  343 ;  Com.  Dig.  Chancery,  4  D.  2.    The 
same  doctrine  has  been  applied  by  courts  of  equity  to  cases  of  leases,  where 
a  forfeiture  of  the  estate,  and  an  entry  for  the  forfeiture,  is  stipulated  for  in  the  « 
lease,  in  case  of  the  non-payment  of  the  rent  at  the  regular  days  of  payment ; 
for  the  right  of  entry  is  deemed  to  be  intended  to  be  a  mere  security  for  the 
payment  of  the  rent" 

On  this  subject,  Mr.  Jeremy  (Jeremy  on  Eq.  Juris,  p.  410,  ei  seq.)  remarks: 
"  In  treating  of  the  doctrine  of  the  specific  performance  of  agreements,  it  has 
been  noticed  that  this  court  will  sometimes  excuse  the  neglect  of  circumstances 
under  a  contract  the  non-observance  of  which  would  be  fatal  to  it  at  law,  and 
wiU  nevertheless  decree  a  specific  performance,  if  substantial  justice  can  be 
done  between  the  parties.  But  there  are  instances  in  which  inattention  to  the 
terms  of  a  contract  are  not  left  by  them  to  occasion  its  defeat,  even  at  law, 
but  the  act  to  be  performed  or  avoided  is  thereby  sought  to  be  enforced  or 
prohibited,  by  the  annexation  of  a  oondition  of  forfeiture  or  penalty.  In  such  a 
case,  on  a  breach  of  the  condition,  the  law,  without  the  power  in  all  cases  of  dis- 
criminating as  to  the  merits,  enforces  literally  that  specific  redress  which  has 
been  thus  provided;  a  course  which  would  fi«quently  be  productive  of  great 
hardship  were  there  no  power  to  mitigate  the  severity  of  its  application  under 
particular  drcumstanoee.  This  court,  regarding  the  substance  of  the  transac- 
tion, and  having  the  means  of  exercising  such  an  authority,  will  relieve  against 
the  forfeiture  or  penalty,  and  will  sanction  the  performance  of  the  contract,  if 
it  can  administer  real  justice  between  the  parties. 

There  is,  perhaps,  no  branch  of  the  jurisdiction  of  this  court  more  delicate 
than  that  which  goes  to  restrain  a  legal  right  12  Yes.  289.  Where,  there- 
fore, a  oondition  of  forfeiture  is  annexed  to  an  agreement  for  the  purpose  of 
enforcing  its  performance,  this  court  is  extremely  cautious  in  applying  relieC 
The  principle  by  which  it  is  actuated  is,  that  one  party  ought  not  to  take  ad- 
vantage of  a  legal  right,  where  its  rigid  exercise  would  produce  loss  and  in- 
jury, if  he  can  have  the  Ml  benefit  of  his  contract  as  originally  framed :  Ibid; 
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In  what  cafidB  mitted  no  other  breach  of  the  covenant,  except  the  non- 
payment of  rent,  an  issue  wrs  directed.(a)    But  in  another 

(a)  Wadmm,  v.  Cakraft,  10  Ves.  67. 


and  the  ground  of  its  interference  is  the  compensation  for  loss  and  injury 
arising  from  the  non-performance  which  it  is  enabled  to  afford.  2  Yem.  222 ; 
Ambl.  514 ;  12  Ves.  290 ;  1  Russ.  R.  608.  The  origin  of  the  doctrine  rela- 
tive to  this  court's  relieving  against  forfeiture  is  to  be  attributed  to  those  cases 
in  which  relief  was  given  origmally  with  reference  to  non-payment  of  money 
at  a  specified  time;  this  court  considering  that  by  the  pajrment  of  interest  the 
pai*ty  was  put  in  fhe  same  state  as  if  the  principal  had  been  paid  at  the  same 
period  stipulated.  4  Ves.  497 ;  19  Ves.  140;  and  see  BamardiaionY.  Fane,  2 
Vem.  366.  Grimston  v.  Lord  Bruce,  ib.  594.  It  has,  however,  since  been  ap- 
plied with  great  advantage  to  other  cases.  In  the  instance  of  a  covenant  to 
pay  rent,  with  a  proviso  for  re-entry  on  non-payment  thereof,  this  court  would 
relieve  the  tenant,  upon  his  satisfying  the  amount,  and  all  expenses,  conse- 
quential upon  his  neglect  12  Ves.  289;  18  Ves.  60.  And  the  same  species 
of  relief  has,  in  principle,  been  approved  by  the  Legislature,  18  Ves.  60,  and 
has  virtually  been  rendered  attainable,  under  certain  circumstances,  in  courts 
of  law,  16  Ves.  405;  for  tlie  statute,  4  Geo.  2,  c.  28,  which  is  general  in  its 
terms,  may,  in  sections  3  and  4,  as  between  landlord  and  tenant,  be  simply 
stated  to  provide,  that  the  lessee  shaU  not,  upon  a  bill  in  equity,  have  or  oon- 
^  tinue  any  injunction  against  an  action  of  ejectment  for  non-payment  of  rent 
within  the  meaning  of  that  statute,  unless,  within  forty  days  alter  a  full  and 
perfect  answer  thereto  shall  have  been  filed,  he  pay  the  money  in  arrear,  to- 
gether with  aU  just  allowances  and  costs,  into  court;  and  that  in  case  the  bill 
shall  have  been  filed  within  the  time  therein  limited,  afler  execution  executed 
on  the  said  ejectment,  the  lessor  or  lessors  of  the  plaintiff  in  the  action  shall 
be  accountable  for  only  so  much  as  he  shall  have  bona  fide  made  of  the  de- 
mised premises,  after  he  entered  into  actual  possession  thereof;  and  that  if  the 
same  be  less  than  the  amount  of  rent  reserved,  then  for  the  difference ;  and 
that  if  the  tenant,  his  assignee  or  assignees,  shall,  before  the  trial  of  such  eject- 
ment, pay  or  tender  to  the  lessor  or  landlord,  his  executors  or  administratorsi 
or  his,  her,  or  their  attorney  in  the  cause,  or  pay  into  the  court  where  the  same 
is  depending,  all  the  rent,  arrears  and  costs,  then  that  all  proceedings  on  the 
ejectment  shall  cease  and  bo  discontinued;  and  if  he  shall,  upon  such  biU  flledi 
be  relieved  in  equity,  he  shall  hold  and  enjoy  the  demised  lands  according  to 
the  lease  already  made,  without  the  necessity  of  a  new  lease.  The  obvious 
intention  of  this  statute  was  to  secure  the  payment  of  the  rent,  in  order  that 
the  landlord  may  not  be  put  to  his  action  of  debt,  against,  perhaps,  an  insolvent 
estate,  but  may,  in  default  of  payment  within  a  definite  time,  recover  poFses- 
sion  of  the  premises,  12  Ves.  289,  and  to  regulate  the  powers  of  courts  of 
equity  by  the  limitation  of  an  ascertainable  period,  within  which  the  lessee  may 
insist  upon  the  benefits  of  his  lease,  specifying  the  terms  upon  which  the  rela- 
tion, though  according  to  the  contract,  at  the  end,  shall,  upon  the  equitable 
doctrine,  aided  by  legislative  provision,  continue  in  force  between  them.  18 
Ves.  60.  With  reference  to  the  equity  jurisdiction  in  cases  of  this  kind,  it  has 
been  considered  that  it  need  not  necessarily  appear  that  the  fidlure  in  paying 
the  rent,  arose  firom  accident  or  insolvency ;  but  that  ihis  court  would  interfere 
even  if  the  tenant's  de&ult  should  have  been  negligent  or  wilfiil.  12  Vee. 
289.    It  seems,  however,  that  in  general  cases  of  covenant  this  court  would 
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case,  where  there  had  been  a  verdict  upon  a  breach  as  to  ^  "^^^  <»*• 
the  mode  of  cultivation;  and  the  landlord  by  his  answer 
stated,  that  he  had  been  prepared  at  the  trial  to  prove  every 
breach  of  covenant  of  which  the  tenant  might  have  been 
guilty,  and  could  have  proved  breaches  against  which  the 
court  would  not  relieve;  that  he  was  going  into  evidence 
with  that  view,  but  that  the  judge  at  the  trial  interfered 
upon  the  first  breach  as  sufficient,  Lord  Eldon,  without  de- 
termining whether  relief  could  be  given  upon  the  breach  on 
which  the  landlord  did  recover,  observed,  that  if  *he  granted  r*461 

an  injunction,  he  should  merely  send  the  parties  to  try  other 
breaches,  of  which,  if  the  answer  was  true,  the  defendant  had 
abundant  proof,  and  accordingly  refused  it.(a) 

This  relief  is  granted  upon  the  principle  that  compensation  Forfeiture  for 
is  made  to  the  landlord  by  the  payment  of  the  rent  with  nantstore^^*" 
interest ;  a  doctrine  contradicted  by  general  experience,  and  P«r,  <fca 
often  found  fault  with  as  imperfect  and  unjust.(6)    Lord 
Northingham  appears,  by  analogy  to  it,  to  have  been  of 
opinion,  that  the  court  might  relieve,  where  a  tenant  had 
committed  a  forfeiture  by  cutting  down  timber.(c)    It  is, 
however,  scarcely  necessary  to  remark,  how  extremely  inade- 
quate pecuniary  compensation  must  generally  be  in  such  a 
case :  and  it.  is  probable,  if  the  question  is  ever  maturely 

(a)  LovcU  V.  Lord  Randagh^  3  V.  &  B.  24. 

(6)  16  Ves.  405,-  18  Ves.  61;  2  Price,  216,-  19  Vea  140. 

(c)  N(/rikcote  v.  Dvke,  2  Eden,  322,  S.  0.  Amb.  511. 

not  inteipose  in  this  manner,  unless  the  breach  thereof  should  have  arisen 
from  unavoidable  accident,  mistake,  surprise,  or  fraud.  3  Ves.  693 ;  18  Ves. 
62.  With  regard  to  a  freehold  lease,  it  may  be  observed,  that  upon  a  covenant 
in  such  an  instrument  to  renew  upon  the  expiration  of  either  of  the  lives,  if 
the  lessee  should,  within  a  limited  period,  apply  for  a  new  lease,  this  ooorj^ 
notwithstanding  casual  neglect  to  make  such  an  application,  and  even  after 
the  fiUUng  in  of  a  second  life,  would  in  some  instances  compel  the  lessor  to  re- 
new ;  but  if  the  lessee  were  fraudulently  to  suppress  the  &ct  of  the  deaths,  or 
even  to  be  guilty  of  wilful  neglect,  it  seems  that  this  court  would  hold  the 
lessor  entitled  to  the  benefit  of  the  forfeiture  of  the  lessee's  right  of  renewal 
under  the  covenant^  and  therefore  that  he  would  not  be  bound  to  renew,  al- 
though the  lessee  should  be  capable  of  making  adequate  compensation.  Bar- 
ley V.  Ccfporation  of  LwminsUr^  3  Bro.  0.  C.  529,  Baynham  v.  Qvi{fs  Boapi- 
tal,  3  Ves.  295.  Eaton  v.  Lyon^  3  Ves.  690.  But  see  MaasweU  v.  Wood,  11 
Pri.  Ezch.  R  13.  Upon  the  Irish  tenancy  for  lives,  see  Lennon  v.  Napperj  2 
Sch.  k  Lefr.  682.  Jackaon  v.  Saunders^  1  Sch.  &  Lefr.  443,  and  the  cases 
therein  cited.    Barrett  v.  Burke^  5  Dow  P.  C.  1. 
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In  what  cases  oonfiidered,  that   a  contrary  detennination  will  be  adopt- 

granted.  ^j-^-j 

[1]  At  common  law,  no  prohibition  against  waste  lay  against  the  lessee  for 
life  or  vears,  deriving  his  interest  from  the  act  of  the  party.  The  remedy  was 
confined  to  those  tenants  who  derived  their  interest  from  the  act  of  the  law ; 
but  the  timber  cut  was,  at  common  law,  the  property  of  the  owner  of  the  in- 
heritance ;  and  the  words  in  the  lease,  without  impeachment  of  waste,  bad  the 
effect  of  transferring  to  the  lessee  th^  property  of  the  timber.  The  modem 
remedy  in  chancery,  by  injunction,  is  broader  than  that  at  law ;  and  equity  will 
interpose  in  many  cases,  and  stay  waste,  where  there  is  no  remedy  at  law.  4 
Kent's  Com.  t8. 

The  American  doctrine  on  the  subject  of  waste  is  somewhat  varied  ttom  the 
English  law,  and  is  more  enlarged  and  better  adapted  to  the  circumstances  of 
a  new  and  growing  country.    If  the  land  be  wholly  wild  and  uncultivated,  it 
has  been  held  that  the  tenant  may  clear  a  part  of  it  for  the  purpose  of  cultiva- 
tion ;  but  he  must  leave  wood  and  timber  sufficient  for  the  permanent  use  of 
the  fiurm.    And  it  is  a  question  of  &ct  for  a  jury,  what  extent  of  wood  may  be 
cut  down,  in  such  cases,  without  exposing  a  party  to  the  charge  of  waste.    4 
Kent's  Com.  76,  citing  Jackson  v.  Brownaon^  V  Johns.  Rep.  227.    The  court  in 
this  case,  per  Yan  Ness,  J.  remarked :  "  It  is  a  general  principle  that  the  law 
considers  everything  to  be  waste  which  does  a  permanent  injury  to  the  inheri- 
tance.   Co.  Litt  63,  54.     1  Cr.  Dig.  65.     6  Com.  Dig.  tit  Waste.    Now,  to 
say  that  cutting  down  the  wood  on  almost  every  acre  of  the  demised  premises 
is  not  wmttt  within  the  spirit  and  meaning  of  the  covenant  in  the  case,  is  to 
say  that  no  waste,  by  tlie  destruction  of  wood,  can  be  committed  at  all.    We 
are  bound  to  give  effect  to  this  covenant  if  we  can,  but  to  decide  that  the  facts 
stated  in  the  case  do  not  constitute  waste,  would  be  destroying  it  almost  alto- 
gether.   That  the  destruction  of  the  timber  is  a  lasting  injury  to  the  reversion 
cannot  be  disputed.    For  this  injury  the  lessors  of  the  plaintiff  may,  at  their 
election,  bring  covenant,  or  enter  as  for  condition  broken.     For  the  breach  of 
every  covenant  there  is,  by  the  express  terms  of  the  lease,  a  forfeiture  of  the 
estate,  so  that  whenever  an  act  has  been  done  which  gives  the  right  to  main- 
tam  covenant,  at  the  some  moment  the  right  to  enter,  as  for  a  forfeiture,  is 
equally  given.    It  foUows,  that  if  this  action  cannot  be  sustained,  the  lessors 
of  the  plaintiff  are  totally  remediless.    It  is  true  that  what  would  in  England 
be  waste,  is  not  always  so  here.     The  covenant  must  be  construed  with  refer- 
ence to  the  state  of  the  property  at  the  time  of  the  demise.    The  lessee  un- 
doubtedly had  a  right  to  fell  part  of  the  timber  so  as  to  fit  the  land  for  cultiva- 
tion ;  but  it  does  not  foUow  that  he  may,  with  impunity,  destroy  ofl  the  timber, 
and  thereby  essentially  and  permanently  diminish  the  value  of  the  inheritance. 
Gk>od  sense  and  sound  policy,  as  well  as  the  rules  of  good  husbandry,  require 
that  the  lessee  should  preserve  so  much  of  the  timber  as  is  indispensably  ne- 
cessary to  keep  the  fences  and  other  erections  upon  the  farm  in  projier  repair. 
The  counsel  for  the  defendant  is  mistaken  when  he  says  that  lessees  in  England 
are  prohibited  from  cutting  wood  upon  the  demised  premises  altogether;  the 
prohibition,  in  principle,  extends  no  fiirther  in  this  respect  there  than  it  does 
here.    In  England,  that  species  of  wood  which  is  denominated  timber  shall  not 
be  cut  down,  because  felling  it  is  considered  as  an  injury  done  to  tlie  inheri- 
tance, and  therefore  waste.    Here,  from  the  different  state  of  many  parts  of 
our  country,  timber  may,  and  must  be  cut  down  to  a  certain  extent,  but  not 
BO  as  to  cause  an  irreparable  injuiy  to  the  reversioner.    To  what  extent  wood 
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But  wliere  it  is  clear  that  the  covenant  is  of  such  a  nature  in  what  caaea 
that  a  court  of  equity  cannot  make  a  compensation  for  the  ^'^^ 
breach  of  it;  as  in  breaches  of  covenants  not  to  assign  without 
license^{a)  or  to  Iceep  the  premises  insuredyQ))  relief  will  not  be 
given  against  the  penalty.  [2]     Considerable  discussion  has 

(rt)  Wafer  v.  Mocatto,  1  Salk,  156;  2  Vem.  594;  1  Eq.  Ab.  108. 
{h)  Rolfe  V.  Uarris,  2  Price,  '206,  d.     Reynolds  v.  PiU,  ib.  212,  8.  C. ;  19  Vcs. 
134.     White  v.  Warner,  2  Meriv.  459. 

may  be  cut  before  the  tenant  is  guilty  of  Waste,  must  be  left  to  the  sound  dis- 
cretion of  a  juiy,  under  the  direction  of  the  courts  as  in  other  cases.  Wliat 
kind  of  wood  iu  Kngland  is  deemed  to  be  timber,  depends  upon  the  custom 
of  the  countr}'.  Wood  whiclv  Irr  some  counties  is  called  timber  is  not 
so  in  oUiers.  Luke  of  Chandos  v.  Talbot^  2  P.  Wms.  606.  OourUess  of  Cum- 
berlands  case^  Moore's  Rep.  812.  Co.  Litt  53,  3.  Cook  v.  Oookj  Cro.  Car. 
531,  Cro.  Jac.  127.  So  a  lessee  for  years  is  entitled  to  reasonable  estovers;  but 
he  is  guilty  of  wnsto  if  ho  cuts  green  trees  when  there  is  dry  wood  (aridum 
lignum)  sufficient.  So  again,  if  there  be  a  tenant  for  life  without  impeachment 
of  waste,  he  may  cut  doifvn  all  sorts  of  timber  and  convert  them  to  his  own 
use ;  but  if  he  wantonly  cuts  timber  which  sen-es  for  ornament,  or  shelter,  or 
Avhidi  is  not  fit  to  be  felled,  he  is  punishable  for  waste.  1  Cr.  Dig.  80.  The 
principle  upon  which  all  these  cases  were  decided  is  that  which  I  have  before 
stated,  namely,  that  whenever  wood  has  been  cut  in  such  a  manner  as  mate- 
lially  to  prejudice  the  inheritance,  it  is  waste ;  and  that  is  the  principle  upon 
which  I  place  the  decision  of  this  cause.'' 

[2]  The  construction  of  covenants  are  the  same  in  equity  as  at  law.  MaO' 
weil  V.  Ward^  McOleU.  464,  13  Price,  674.  And  the  court  will,  in  a  proper 
case,  where  there  is  a  covenant  on  one  side,  and  no  mutuality,  decree  a  specific 
lx)rformance  of  it.  Matter  of  Htmter^  I  Edw.  1 .  A  covenant  made  voluntarily, 
not  based  upon  any  consideration  either  valuable  or  meritorious  (as  for  in- 
stance, provision  for  a  wife  or  child)  caiyiot  be  specifically  en£>roed  in  equity. 
Burford  heirs  v.  McKee,  1  Dana,  107.  Courts  of  equity  give  the  same  con- 
struction to  covenants  as  a  court  of  law.  But  the  performance  of  covenants  is 
considered  very  differently  by  them.  A  court  of  equity  is  satisfied  if  the  cove- 
nant is  substantially  performed  according  to  the  meaning  of  the  parties,  as  fiir 
as  circumstances  will  admit  But  in  a  court  of  law  it  is  known  that  the  cove- 
nant must  be  strictly  and  literally  performed.  Eakm  v.  Lyon,  3  Yes.  692. 
Bolfy.  Harris,  2  Price,  200.  The  court  will  relieve  on  a  covenant  to  pay  rent* 
Saunders  v.  i^,  12  Ves.  289.  Le  Searktt  v.  Lerinet^  9  Mod.  22.  Lovat  v. 
Lord  Ranelagh,  3  Ves.  k  Beam.  30.  So  also  they  will  relieve  upon  a  covenant 
for  repairing  and  properly  cultivating.  Lovai  v.  Lord  Banelagk,  3  Ves.  A  Beam. 
29.  Saunders  v.  JPope,  12  Ves.  282.  Hannam  v.  Soiith  London  Water-works 
Con^Hiny,  2  Meriv.  65,  note.  Hack  v.  Leonard,  9  Mod.  90.  Or  where  the 
tenant  covenanted  to  keep  the  premises  insured.  WJiite  v.  Warner,  2  Meriv. 
459.  So  where  there  was  a  covenant  for  renewal.  Eaton  v.  Lyon^  3  Ves. 
690.  In  conclusion  it  may  be  observed,  that  courts  of  equity  are  very  delicate 
against  relieving  firotti  the  express  covenants  of  the  parties  deliberately  entered 
into,  for  it  is  in  restraint  of  a  legal  right.  The  rule  is,  where  the  covenant  to 
do  or  not  to  do  a  particular  act  and  on  doing  or  neglecting  to  do  it  to  pay  a 
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In  what  cases  *also  taken  place  how  far  the  court  would  relieve  against  a 
^^^^^  '  forfeiture  for  breach  of  a  covenant  to  repair. [Y]     In  the  case 

particular  sum,  if  the  sum  be  considered  as  liquidated  damages,  the  court  will 
not  relieve ;  but  it  is  otherwise  where  tlie  sum  meDtioned  is  considered  as  a 
penalty,  or  nomine  poena.  To  illustrate  the  rule :  if  a  bond  be  taken  in  the 
penalty  of  $100,  that  if  the  obUgor  should  not  go  upon  the  meadows  of  Bergen 
and  kill  a  grouse,  or  if  he  did,  that  he  should  pay  §5 — ^the  §5  on  doing  the  act, 
would  be  considered  as  liquidated  damages.  But,  on  the  other  hand,  where 
the  articles  contain  engagements  for  the  performance  of  several  things,  as  not 
to  kill  any  grouse  upon  the  barren  meadows  of  New  Jersey,  or,  if  the  obligor 
does,  he  will  pay  §500;  this  is  a  penalty,  and  the  court  will  give  such  relief  as 
the  justice  and  equity  of  the  case  requires.  And  if  the  obligor  had  killed  ten 
grouse,  in  violation  of  the  covenant,  and  a  suit  had  been  commenced  for  the 
penalty,  the  court  would  enjoin  the  plaintiff  on  the  defendant's  paying  a  reason- 
able compensation  for  a  breach  of  the  covenant.  AbtUy  v.  Wddcn^  2  Bos.  k 
PuL  352.  Fletcher  v.  Dyche^  2  Term  Rep.  32.  Courts  of  equity  have  estab- 
h'shed  another  rule,  tliat  wherever  there  is  a  wiliul  and  voluntary  breach  of 
covenant,  they  will  not  relieve.  9  Med.  22 ;  3  Bro.  693 ;  18  Ves.  62 ;  19  Ves. 
143.  But  perhaps  the  most  important  part  of  equity  jurisdiction  in  relation  to 
covenants,  is  in  restraining  their  violation.  Here  their  authority  is  plenary, 
and  their  action  effective.     6  Ves.  556 ;  16  Vt-s.  454;  2  Ves.  A  Beam.  363. 

[1]  "Inevitable  accident,"  says  Kent,  (3  Kent's  Com.  467.  468)  "will excuse 
a  party  from  a  penalty,  but  will  not  relieve  him  from  his  covenant  to  perfcim. 
Thus,  in  a  case  as  early  as  28  and  29  Henry  8,  the  party  covenanted  to  sus- 
tain and  repair  the  banks  of  a  river,  under  pain  of  forfeiture  of  £10,  and  the 
banks  were  destroyed  suddenly  by  a  great  flood.  The  court  held,  that  he  was 
bound  to  repair,  but  was  not  subject  to  tlie  penalty.  And  in  the  mcdtrn  cases, 
it  has  been  held,  that  the  lessee  or  the  assignee  of  a  lease,  in  which  the  lessee 
covenanted  for  himself  and  his  assigns,  absolutely  to  repair,  was  bound  to 
repair,  notwithstanding  the  buildings  were  accidentally  destroyed  by  Are. 
And  if  the  premises  be  out  of  repair,  the  tenant  cannot  make  repairs  at  the 
expense  of  the  landlord,  or  deduct  tlie  amount  of  them  out  of  the  rent,  imless 
there  be  a  special  agreement  for  that  purpose  between  the  tenant  and  liis 
landlord.  But  if  the  tenant  be  not  under  any  agreement  to  repair,  and  the 
premises  became  unsafe  and  useless  for  want  of  repairs,  the  tenant  firom  year 
to  year,  may  quit  without  notice,  and  he  would  not  be  liable,  in  an  action  for 
use  and  occupation,  for  any  rent  after  the  occupation  had  ceased  to  be  benefi- 
cial 

A  tenant  cannot  make  repairs  at  the  expense  of  his  landlord,  unless  there 
be  a  special  agreement  between  them  authorizing  him.  He  takes  the  premises 
for  better  or  worse,  and  cannot  involve  his  landlord  in  expense  for  repairs 
without  his  consent  Mumford  v.  Brown^  6  Cow.  475.  On  a  demise  for  years 
there  is  no  imphed  covenant  that  the  landlord  sliall  repair ;  and,  if;  through 
de&ult  of  repairs,  a  mtinicipal  penalty  is  incurred,  in  respect  of  the  premises!, 
it  falls  upon  the  tenant.  City  of  Kew  York  v.  CorlieSy  2  Sand.  301.  If  the 
lessor  covenant  to  rebuild  in  case  of  a  total  destruction  of  the  buildings,  or  any 
of  them,  by  fire,  he  is  liable  to  the  lessee  in  damages  for  his  neglect ;  but,  if 
part  of  the  buildings  be  so  destroyed,  the  landlord  may  recover  a  proportional 
rent  for  the  remaining  ones.  Allen  v.  (7ii/t'cr,  4  Den.  284.  A  general  covenant 
by  the  lessee  to  repair,  runs  with  the  land,  and  binds  the  lessee  to  rebuild  in 
case  the  buildings  are  destroyed  by  accidental  fire.    Jb.    But,  if  personal 
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of  Saunders  v.  Pope,{a)  Lord  Erskine,  upon  the  authority  in  what  cases 
of  a  determination  of  Lord  Macclesfield,(i)  expressed  a  strong  ^^^ 

(a)  12  Ves.  282. 

(h)  Hack  V.  Leonard,  9  Kod.  91. 

chattels  are  included  in  the  lease,  and  mentioned  in  the  covenant  to  surrender 
and  yield  up  the  premises  at  the  expiration  of  the  term,  as  part  of  the  premises 
demised,  but  the  covenant  excepts  the  consequences  of  ordinary  wear  and  tear, 
and  "  damages  by  the  elements ;"  that  covenant  qualifies  a  covenant  that  they 
are  to  remain  in  the  possession  of  the  lessee  during  the  term,  and  to  be  left 
there  on  its  expiration,  or  be  replaced,  or  paid  for ;  and,  if  such  chattels  be 
destroyed  by  accidental  fire,  during  the  term,  the  lessee  is  not  bound  to  pay 
for  or  replace  them.     lb. 

'  The  lessor's  agreement  to  pay  at  the  end  of  the  term,  for  all  buildings  and 
improvements  to  be  erected  by  the  lessee,  and  remaining  on  the  premises  at 
the  end  of  the  term,  does  not  extend  to  ordinary  repairs.  Lamettiy.  Anderson, 
6  Cow.  302.  Under  a  covenant  to  keep  the  premises  in  repair  and  leave  them 
in  good  condition,  the  landlord  need  not  wait  till  the  expiration  of  the  term, 
before  suing  for  a  breach.  Scheiffdin  v.  Carpenter,  15  Wend.  400.  A  cove- 
nant to  pay,  at  the  end  of  the  term,  for  all  the  buildings  and  improvements 
that  may  be  made  on  the  land,  is  a  covenant  to  pay  for  sudi  as  are  on  the  land 
at  the  end  of  the  term.  Van  Rensselaer  v.  Penniman,  6  TVend.  569.  If  the 
lessor  and  lessee  covenant,  the  former  to  pay  for  the  improvements  at  the  ex- 
piration of  the  lease,  and  the  latter  to  yield  up  the  possession  on  being  paid 
for  them,  an  agreement  on  the  part  of  the  lessor  is  imphed,  that  the  lessee  may 
retain  possession  untQ  he  shall  be  paid  for  them.     lb. 

In  an  unsealed  lease  for  three  years,  the  lessee  agreed  "at  the  expiration  of 
the  lease  to  surrender  up  possession  of  the  premises  in  the  same  condition  they 
were  in  at  the  time  of  making  the  lease,  natural  wear  and  tear  excepted  ;** 
Tield,  that  he  was  not  bound  to  rebuild  in  case  of  an  accidental  destruction  by 
fire.  Warner  v.  Hikhins,  5  Barb.  566.  If  the  tenant  carry  away  portions  of 
the  building  severed  by  the  fire^  he  is  liable  on  the  agreement  for  not  returning 
them.     76. 

If  the  lessor  and  lessee  agree  for  a  valuation  of  the  improvements  at  the  end 
of  the  term,  by  persons  to  be  nominated  by  them,  and  the  lessor  refuse  to 
appoint  appraisers,  the  lessee  cannot  appoint  them,  but  his  damages  are  to  be 
assessed  by  a  jury.     HoUiday  v,  MarsJiaU,  7  Johns.  211. 

A  covenant  in  a  lease,  that  at  the  expiration  of  the  term  the  lessor  would 
pay  for  the  improvements,  or  tbat  the  lessee  might  purchase  the  premises  at 
their  appraised  value,  is  not  divisible,  and  aU  the  sub-lessees  must  join  to  secure 
its  benefit,  or  to  enforce  its  performance.  Ostrander  v.  Livingston,  3  Barb.  Cli. 
416.     And  the  legal  assignee  of  the  original  lease  is  a  necessary  party  to  the  ^ 

bill.  -fb.  A  covenant  that  if  the  lessee  should  divide  the  premises  into  lots 
of  certain  dimensions,  and  if  his  lessees  should  erect  buildings  thereon  of  a 
certain  description,  such  sub-lessees  should  severally  have  the  privilege  of 
purchasing  their  lots  at  the  end  of  the  terra,  does  not  enure  to  the  benefit  of 
a  sub-lessee  of  two  of  such  lots  who  erects  a  building  of  the  prescribed  kind 
partly  on  both,  or  buildings  of  a  materially  different  description  on  each.     lb. 

The  lessor  agreed  that,  if  the  lessee  built  a  dwelling  house  of  a  certain 
description  on  the  premises,  he  would  pay  its  value  at  the  end  of  the  term,  to 
be  fixed  by  apppaisemont ;  the  tenant  erected  a  building  varying  trom  the 
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In  what  cases  opinion  in  favor  of  the  equitable  interposition  ;  but  the  doc- 
*^™^*^  trine,  after  full  and  elaborate  discussion,  has  been  established 

description,  and  not  being  a  dwelling,  but  capable  of  easy  conversion  into  one; 
the  lessor  expressed  no  dissatisfaction,  nor  determination  not  to  accept  it^  until 
he  had  ocmcurred  in  appointing  appriusers ;  Tield,  that  the  tenant  was  entitled 
to  the  value  of  the  building  for  the  purpose  of  being  converted  into  a  dwelling 
house.    Pike  v.  Butler^  4  Barb.  650. 

A  covenant  in  a  lease  on  the  part  of  the  lessor,  to  let  the  lot,  at  the  expira- 
tion of  the  term,  to  the  lessee,  without  mentioning  any  price  for  which  it  is  to 
be  let,  is  not  a  covenant  for  a  i)erpetual  lease,  or  for  a  perpetual  renewal  of  it ; 
nor  is  it  even  a  covenant  for  a  single  renewal  of  the  term,  but  is  altogether 
void  for  uncertainty.  Abed  v.  Baddiff,  13  Johns.  297.  A  covenant  to  renew 
runs  with  the  land,  but  does  not  require  a  similar  covenant  in  the  renewal. 
Piggot  V.  Mason,  1  Paige,  412. 

A  covenant  to  renew  a  lease  does  not,  necessarily,  imply  that  another  lease 
is  to  be  g^ven,  not  only  for  the  same  term  and  rent,  but  also,  with  all  the  cove- 
nants contained  in  the  former  lease ;  such  covenants  being  accidental,  and  not 
essential  parts  of  the  lease.  Butgers  v.  JIunUr,  6  Johns.  Ch.  215.  As,  where, 
in  a  building  lease,  for  twenty-one  years,  at  a  certain  annual  rent,  it  was 
covenanted,  that  at  the  expiration  of  the  term,  the  buildings  erected,  and  im- 
provements made  by  the  lessee,  should  be  valued,  in  the  manner  specified  in 
the  lease ;  and  if  the  lessor  should  not  abide  by  and  pay  the  amount  of  such 
valuation,  he  should  "renew  the  lease,  or  redemise  the  lot,  at  such  rents  and 
upon  such  terms  as  might  be  agreed  on  between  the  parties."  At  the  end  of 
the  lease^  the  lessee  refused  to  accept  a  re-demise  of  the  lot,  upon  any  terms, 
and  insisted  upon  being  paid  for  liis  buildings  and  improvements  according  to 
the  valuation  thereof  made  pursuant  to  the  covenant  in  the  lease ;  and  the 
lessor  tendered  a  renewal  of  the  lease,  for  the  same  term  and  for  the  same  rent, 
but  witliout  any  covenant  as  to  the  buildings,  or  paying  ibr  buildings  and  im- 
provements ;  Tidd,  tliat  the  lessee  was  bound  to  accept  the  renewal  of  the 
former  lease  so  tendered,  or  to  give  up  all  claim  to  be  paid  for  buildings  and 
improvements.    B), 

Courts  lean  against  such  a  construction  of  the  lease  as  will  lead  to  a  per- 
petuity, and  will  not  infer  an  agreement  for  a  second  renewal,  fix)m  a  general 
provision  for  a  renewal  of  the  lease,  with  the  hke  covenants.  Carr  v.  ElUston, 
20  Wend.  ItS.  The  parties  agreed  that  the  buildings  of  the  lessee  should  be 
appraised  at  the  expiration  of  the  lease,  and  that  tlie  lessor  should  pay  tlie 
appraisal,  or  give  a  new  lease  for  twenty  years  upon  such  terms  as  the  lessor 
might  think  proper,  and  as  might  be  approved  by  the  lessee ;  held,  that  a  court 
of  equity  had  no  right  to  restrain  the  lessor's  reserved  power  to  prescribe  the 
terms  of  a  second  lease ;  and,  that,  the  good  sense  of  the  agreement  was,  that, 
if  the  lessor  declined  to  pay  the  appraisement,  the  lessee  had  tlui?e  months  to 
remove  the  buildings.    Zhtjffu'ld  v.  Whitlock,  2G  AVend.  55. 

In  covenants  by  tlie  tenant  to  repair,  he  is  bound  to  see  that  the  tenements 
do  not  suffer  more  than  the  natural  operation  of  time  and  nature  would  effect. 
It  seems  he  need  not  go  any  further.    See  (Jibbons  on  Dilapidations,  p.  G3,  71. 

H  at  the  time  of  conveyance,  the  grantor,  having  good  title,  dependent 
upon  an  unrecorded  deed,  deliver  it  to  the  grantee  for  rccortl,  and  the  title  be 
lost  through  the  grantee's  neghgence,  it  seems,  that  equity  will  restrain  his 
action  on  the  covenants.    MiUer  v.  Avery,  2  Barb.  Ch.  582. 

The  mere  feet  that  a  grantee  with  warranty  is  sued  in  ejectment  for  the 
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to  the  contmry.(a)    The  same  determination  *would  conse-  ^^  ^^  ***^ 
quently  be  made  with  respect  to  the  breach  of  a  covenant  to 

(c)  Mm  V.  Barclay,  16  Ves.  402 ;  18  Ves.  66.  Bracebridge  y.  Buckley,  2 
Price,  200.  Sed  vide  Hannam  v.  SouJOh  Lcmdon  Wakr^worka  Company,  2 
Meriv.  61,  n. 


premises  by  one  claiming  paramount  title,  will  not  authorize  such  grantee  to 
oome  into  chancery  for  relief  against  an  action  at  law  for  the  unpaid  purchase- 
money,    lb ;  overruling  Johnson  v.  Gere,  2  Johns.  Ch.  646. 

The  question,  therefore,  recurs  in  this  case ;  does  the  mere  &ct  that  a  pur* 
chaser  of  real  estate  who  has  a  covenant  of  warranty  fix)m  the  grantor,  is  sued 
for  the  purpose  of  recovering  the  premises  by  persons  claiming  title  paramount 
to  his  deed,  authorize  such  grantee  to  come  into  the  court  of  chancery  for 
relief  against  an  action  at  law,  for  the  unpaid  purchase-money  of  the  premises? 
And  upon  this  point,  I  think  the  decision  of  the  assistant  vice  chancellor  was 
right.    The  appellant's  counsel  reUes  upon  a  decision  of  the  late  Chancellor 
Kent,  upon  an  ex  parte  application  for  an  injunction,  in  the  case  of  Johnson  v. 
Oere,  2  Jolins.  Ch.  Rep.  546.    If  the  whole  substance  of  the  complainant's  bill, 
in  that  case,  is  stated  in  the  report,  it  ig  undoubtedly  a  case  which  goes  upon 
all  fours  with  the  present,  and  is  entitled  to  all  the  weight  which  a  mere  ex 
parte  decision  of  that  learned  jurist,  who  made  it,  ought  to  receive.    I  think  it 
is  evident,  however,  that  the  reporter  was  under  a  mistake  in  the  statement 
of  the  case,  or  that  the  chancellor  overlooked  the  fact  that  it  was  not  alleged 
in  the  bill  that  the  compUdnants  even  believed  their  title  to  the  land  was 
defective.    For  it  cannot  be  possible  that  he  intended  to  decide  that  a  mere 
claim  of  a  paramount  title  by  a  third  person,  and  the  bringing  of  a  suit  upon 
that  claim  against  the  purchaser,  was  sufficient  to  authorize  this  court  to  stay 
the  vendor,  who  had  warranted  the  title,  from  proceeding  at  law  or  in  equity 
to  collect  the  unpaid  purchase  money.    If  the  law  was  so,  any  vendee  who 
was  not  ready  to  pay  his  purchase  money  when  it  became  due,  miglit  make  a 
secret  arrangement  with  some  third  person  to  claim  the  premises  and  bring  an 
ejectment  suit  therefor,  and  thus  tie  up  the  vendor  from  collecting  his  debt, 
indefinitely.   For,  if  the  vendor  should  be  allowed  by  the  court  at  law  to  inter- 
fere with  the  defence  of  the  ejectment  suit,  so  as  to  get  it  out  of  court  within 
a  reasonable  time,  the  plaintiff  might  submit  to  a  nonsuit  and  then  bring  a 
new  action.    And  such  new  action,  either  by  the  original  plaintiff,  or  by  a  new 
claimant,  would  entitle  the  vendee  to  a  new  decree,  staying  the  collection  of 
the  unpaid  purchase-money,  until  the  final  termination  of  that  suit.    1 4X)ncur 
in  tlie  suggestion  of  the  assistant  vice  chancellor  in  Banks  v.  Wcdker,  3  N.  Y. 
Leg.  Obs.  343,  that  the  complainant's  bill,  in  the  case  of  Johnson  v.  (kre,  set 
out  the  will  of  J.  M.  Pierson,  from  which  it  was  apparent  tliat  his  widow  had 
but  a  Hfe  estate  in  the  premises,  and  that  the  title  which  Gere  derived  under 
her  foiled  at  her  death ;  so  tliat  her  infknt  children  must  succeed  in  the  eject- 
ment suit,  which  their  guardian  had  commenced  in  their  names,  for  the  reco- 
very of  the  land  covoyed  by  Gere  witli  warranty.   Whether  that  state  of  facts 
would  enable  the  vendee,  or  his  legal  representatives,  to  come  into  this  court 
for  relief!  before  an  actual  eviction,  where  the  vendor  who  had  conveyed  with 
warranty,  wiis  not  only  solvent  but  abundantly  able  to  pay  any  sum  which 
might  be  recovered  against  him  in  an  action  at  law  upon  his  covenant,  is  at 
least  doubtfuL    It  is  sufficient  to  say  that  it  has  frequently  been  decided  that 
the  mere  fact  of  a  failure  of  title  in  tlio  vendor  affords  no  sufficient  ground  for 
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In  what  cases  build,  thougli  the  authorities  are  conflictiiig,  as  to  the  power 
^^"^  to  decree  a  specific  performance  in  such  case.(a)[l] 

(a)  There  are  two  instances  of  speciflc  performance  decreed  of  covenants  to 
rebuild.  City  of  Lcmdon  v.  Nash,  3  Atk.  515 ;  1  Ves.  12.  Allen  v.  Harding, 
2  Bq.  Ab.  17,  and  in  Mosdey  v.  Virgin,  3  Ves.  184.  Lord  Rosslyn  stated, 
that  a  speciflc  performance  might  be  decreed.  Lords  Thurlow  and  Kenyon, 
on  the  other  hand,  have  pronounced  a  contrary  opinion.  Errington  v.  Aynes- 
ky,  2  Bro.  (X  C.  343.  Lucas  v.  Ccmierford,  3  Bro.  C.  C.  166 ;  1  Ves.  jun.  235. 
That  a  covenant  to  repair  cannot  be  specifically  performed,  vide  Bayncr  v. 
St(me,  2  Eden,  128.    FUnt  v.  Brandon,  8  Ves.  169. 

coming  into  this  court  for  relief;  where  the  purchaser  has  not  been  disturbed 
in  his  possession,  and  no  suit  has  been  brought  against  him  by  the  rightful 
owier  of  the  land.  Bumpus  v.  Plainer,  1  Jolms.  Ch.  Rep.  218.  Woodruff  y. 
Bunce,  9  Paige's  Rep.  443.  Wiihers  v.  Morrell,  3  Edw.  Ch.  Rep.  560.  Edwards 
V.  Bodins^  26  Wend.  Rep.  109.  And  it  is  equally  clear  that  the  mere  bringmg 
of  an  ejectment  suit  against  the  grantee  of  lands,  by  persons  claiming  to  have 
a  title  paramount  to  that  of  the  grantor,  without  establishing  the  &ct  that  the 
plaintiff  in  the  ejectment  suit  is  the  real  owner  of  the  land,  affords  no  sufficient 
ground  for  coming  into  this  court  for  relief)  against  an  action  at  law  for  the 
recovery  of  the  unpaid  purchase-money  due  to  the  vendor  of  the  land.  Nor  is 
it  a  valid  defence  to  a  suit  in  this  court,  for  the  foreclosure  and  satisfaction  of 
a  bond  and  mortgage  given  for  the  purchase-money  upon  a  sale  of  the  land. 
That  question  was  correctly  decided  by  the  assistant  vice  chancellor,  in  Bavks 
V.  WaUcer,  3  New  York  Leg.  Obs.  340.  And  he  very  properly  followed  that 
decision  in  the  present  case."  Per  Walworth,  Ch.  in  MUier  v.  Avery,  2 
Barbour's  Ch.  Rep.  p.  594. 

A.  conveyed  land  to  B.  by  deed,  with  covenants  of  warranty,  and  took  back 
a  bond  and  mortgage  for  a  part  of  the  purchase-money,  and  B.  entered  under 
the  deed.  B.  cannot  bo  relieved  against  the  mortgage,  on  the  ground  of  a 
faQure  of  consideration  for  the  want  of  title  in  A.  there  being  no  eviction  at 
law  under  a  paramount  title.  More  especially,  in  a  case  where,  the  bond  and 
mortgage  having  been  assigned  to  0.  for  value  and  without  notice,  and,  in 
consideration  of  their  being  cancelled,  and  of  forbearance,  a  new  bond  and 
mortgage  were  executed  by  B.  to  C,  B.  cannot  be  relieved  against  the  new 
mortgage.     Bumpus  v.  Flatner,  1  Johns.  Ch.  213. 

[1]  "Where,  from  the  nature  of  the  relief  sought,  perfonnance  of  a  covenant 
in  specie  will  alone  answer  the  purposes  of  justice,  the  court  of  chancery  will 
compel  a  specific  performance  instead  of  leaving  the  complainant  to  an  inade- 
quate remedy  at  law.  Stuyvesant  v.  The  Mayor,  Aldermen  and  CommonaUy  of 
tfie  city  of  New  York,  11  Paige,  414.  The  court  of  chancery  has  jurisdiction  to 
compel  the  specific  performance  by  the  defendant,  of  a  covenant  to  do  certain 
specified  work,  or  to  make  certain  improvements  or  erections  upon  his  own 
land,  for  the  benefit  of  the  complainant,  as  the  owner  of  the  adjoining  property, 
and  who  has  an  interest  in  having  such  erections  or  improvements  made,  and 
where  the  injury  to  the  complainant,  from  the  breach  of  the  covenant^  is  of 
such  a  nature  as  not  to  be  capable  of  being  adequately  compensated  in  dam- 
ages.   B). 

"Where  a  party  agrees,  for  a  certmn  consideration,  to  permit  a  railroad  cor- 
poration to  construct  a  road  over  his  land,  on  any  one  of  two  or  more  routes, 
at  1 10  r  option,  and  to  convey  the  land  to  the  corporation  for  certain  sums 
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*  As  courts  of  equity  on  the  one  hand  interpose  to  restrain  in  what  cases 
the  recovery  of  penalties,  the  principles  of  equal  justice  re-  8^"^*®^ 
quire  on  the  other,  that  they  should  enforce  the  specific  per- 
formance of  the  act  agreed  to  be  done,  or  restrain  from  the 
doing  of  that  which  it  was  agreed  should  not  be  done.(a) 

Injunctions  in  the  nature  of  Specific  Performance^  are  usually  Injunctioiifl  in 
of  two  kinds.  [1]     1st.  Where  granted  on  the  application  of  gp^^,? 

fonnanoe. 
(a)  1  Fonb.  5th  ed,  153. 

according  to  tlic  route  that  shall  be  taken,  after  the  road  shall  be  definitively 
located,  ho  cannot  defend  against  a  bill  for  speciflo  performance  of  his  agree- 
ment, by  showing  tliat  he  was  induced  to  believe,  either  by  his  own  notions 
or  by  the  representations  of  third  persons,  as  to  the  preference  of  one  route 
over  another,  tliat  the  corporation  would  select  a  route  different  fi*om  that 
whicii  thpy  finally  adopted;  nor  by  showing  that  the  corporation,  or  its  agents, 
made  representations  as  to  the  probability  that  one  route  would  be  adopted  in 
preference  to  another,  or  as  to  the  relative  advantages  of  each  route.  Western 
R.  R  Corporation  v.  Bdbcock,  6  Met  Rep.  346. 

Where  a  party  agrees,  under  seal,  to  permit  a  railroad  corporation  to  con- 
struct a  road  over  his  land,  and  also  agrees  to  convey  his  land  to  the  corpo- 
ration for  a  certain  sum,  after  the  road  shall  be  definitively  located,  with  a 
condition  in  the  deed  of  oonveyanoo  that  the  deed  shall  be  void  when  the  road 
shall  cease  or  be  discontinued ;  specific  performance  of  such  agreement  may 
be  decreed,  after  the  road  is  constructed  over  the  land,  although  the  corporation 
did  not  expressly  bind  Itself  to  take,  or  to  pay  for  the  land.  And  where,  in 
such  case,  the  corporation  takes  the  land,  constructs  a  road  over  it,  and  is,  for 
three  or  four  years,  in  actual  possession  and  use  of  all  the  privileges  which  the 
performance  of  the  party's  agreement  would  give,  and  then  files  a  biU  against 
him  lor  specific  performance  of  his  agreement,  the  bill  will  not  be  dismissed  on 
the  ground  of  unreasonable  delay  in  filing  it.  Jb,  (See  3  Am.  Ch.  Dig.  by 
Waterman,  tit  Specific  Perform akoe.) 

[1]  The  necessity  of  some  judicial  authority  to  explain  the  obligations  which 
men  owe  each  other,  and  to  enforce  the  performance  of  them,  is  obvious. 
Ck)urt8  of  common  law  take  cognizance  of  the  subject,  and  regard  them  as  ca- 
pable of  being  contracted  in  two  ways,  viz :  by  deed,  in  which  case  they  are 
denominated  covenants;  or  by  writing,  signed,  but  not  under  seal,  or  by  word 
of  mouth.  The  legal  remedy  upon  the  breach  of  such  agreements  is  pecuniary 
in  the  shape  of  damages,  proportioned  to  the  injury  sustained.  But  such  re- 
lief would  often  be  very  inappropriate  and  inadequate.  Chancery,  therefore, 
being  capable,  by  its  control  over  the  parties,  of  compelling  execution  of  the 
contract,  has  assumed  a  jurisdiction  to  afford  that  more  specific  and  satisfactory 
species  of  relief.  Besides  its  being  necessary  that  the  court  should  be  satisfied 
of  the  plaintiff's  right,  it  must  also  appear  that  the  legal  remedy,  if  any  can 
be  obtained,  would  be  inadequate.  In  some  instances  that  remedy  may  be 
more  appropriate  than  equity  can  afford ;  and,  therefore,  it  must  be  assured 
that,  under  all  the  circumstances,  it  is  equitable  to  g^ve  more  relief  than  the 
applicant  can  obtain  at  law.  It  is  where  the  plaintiff,  to  have  full  justice,  re- 
quires that  the  contract  should  be  specifically  performed,  and  where  a  breach 
of  it  would  be  productive  of  irreparable  injury,  that  equity  so  interferes.  If 
it  would  be  inequitable,  on  account  of  extrinsic  chxsumstances,  such  as  accident, 
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In  whatoaaes  tained  no  clause  of  re-entry ,  yet  if  the  court  saw  a  gross  case 

^"^^^  of  waste,  or  of  breaches  of  covenants  which  could  not  well 

be  indemnified  at  law,  that  it  would  refuse  to  interpose.(a) 
But  on  the  other  hand,  if  the  landlord  has  done  any  ax^t  which 
would  amount  to  a  waiver  of  the  forfeiture,  the  court  de- 
creeing a  specific  performance,  would  not  allow  him  to  take 
advantage  of  the  fact,  that  the  lease  bore  date  before  it  was 
actually  made ;  and  exclude  the  tenant  firom  the  benefit  of 
those  circumstances,  which  constitute  a  waiver  of  the  for- 
feiture at  law.(i) 

Aoeount  Another  ordinary  head  of  equitable  jurisdiction  is  that  of 

Account,  upon  which  courts  of  law  being  unable  to  afford  so 
complete  a  remedy  as  courts  of  equity,  a  concurrent,  and  in 

[*51]  some  respects  an  exclusive  *jurisdiction  has  been  assumed 

by  the  latter.(c)[l]     Thus  wherever  it  appears  from  the  na- 

(a)  Gourlay  v.  Duke  of  Somerset,  I  V.  and  B.  68. 
(byih.  73. 

(c)  Mjcparte  Box,  2  Ves.  388.    Bateman  v.  Wittoe,  1  Sch.  &  LoC  206.     Cor- 
poroHcm  of  CarUaie  v.  WOwwj,  12  Ves.  219. 

that  in  case  of  non-performance,  &a  the  estate  demised  should  cease,  &c.  and 
a  clause  of  re-entry  for  a  breach  of  the  covenants,  Ac. ;  held,  that  the  lessor 
might  bring  ejectment  to  recover  the  possession  of  the  premises  on  the  for- 
feiture. Jackson  v.  SckutZj  18  Johns.  1T4.  The  estate  of  the  lessee  under  such 
a  lease  is  a  fee  simple  conditional  at  common  law,  or  a  fee  simple  subject  to  be 
defeated  upon  a  condition  subsequent.  Ih,  Per  Platt,  J.  And  if  the  condi- 
tion had  been  absolute  not  to  aliene,  it  would  have  been  repugnant  to  the 
grant,  and,  therefore,  void.    Jb. 

If  the  lease  reserve  a  filth  on  the  sale  of  tho  premises,  and  the  premises  be 
sold  at  sheriff's  sale,  without  collusion,  or  intent  to  defeat  the  conditions  of  the 
lease,  the  reversioner  cannot  recover  on  the  ground  of  a  forfeiture.  Jackson  v. 
Kippy  3  Wend.  230.  The  covenants  of  the  lessee,  for  himself  and  his  assigns, 
of  pre-emption  and  of  tenth  sale,  extend  to  every  alienation,  whether  voluntary 
or  by  execution.  Jackson  v.  Cfroat,  7  Cow.  285. 
0  A  covenant  and  condition  in  a  lease  in  perpetuity,  that  upon  every  sale  of 
the  estate^  the  lessee  or  his  personal  representatives  or  assign  should  obtain 
the  vmtten  consent  of  the  lessor,  his  heirs  or  assigns,  and  should  offer  to  him 
or  them  the  pre-emption  or  refhsal  6f  buying  the  premises,  and,  upon  every  such 
sale  or  assignment,  should  pay  to  him  or  them  a  tenth  part  of  the  purchase- 
money,  is  in  the  nature  of  a  fine  upon  idienation,  and  the  court  of  chanoeiy 
win  not  interpose  to  enforce  the  rights  of  the  landlord,  where  he  has  not,  by 
his  contract,  secured  to  himself  a  legal  right,  as  contradistinguished  firom  an 
equitable  claim.  Livingston  v.  Stickles^  8  Paigo,  398 ;  aff*d,  7  Hill,  253.  The 
lessee  had  contracted  to  sell,  and  to  indemnify  against  tho  lessor's  daim  for  the 
tenth  sale,  and  the  vendee  had  paid  the  larger  portion  of  the  consideration,  and 
taken  possession ;  held,  that  the  covenant  was  not  broken,  there  being  no  legal 
assignment,  and  that  the  lessee  was  remediless  at  law,  and  that  equity  ought 
not  to  interpose  for  his  relief  Ih, 
[1]  Oourta  of  equity  exerdae  a  general  Jurisdiction  in  all  cases  of  mutual  ao- 
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tore  of  tlie  transactions,  that  a  plaintiff  is  entitled  to  an  ac-  In  wliat  cases 
count,  the  court  considers  this  as  a  sufficient  ground  for  an  8™^*®^ 

ooonts,  upon  the  ground  of  the  madequacy  of  the  remedy  at  law ;  and  have 
extended  the  remedy  to  a  vast  variety  of  cases  to  which  the  romedy  at  kw 
never  wae'applied.  So  that  now  the  jurisdiction  extends,  not  only  to  cases  of 
an  equitable  nature,  but  to  many  cases  where  the  form  of  the  account  is  purely 
legaL    1  Story's  Eq.  Jnri&  442. 

At  common  law,  an  action  of  account  lay  only  in  cases  where  there  was 
either  a  privity  in  deed  by  the  consent. of  the  party,  or  a  privity  in  law. 
There  was  an  exception  to  the  rale  in  &vor  of  trade  and  commerce,  allowed 
between  merchanta  But  in  cases  of  this  nature,  there  was  an  established  pri- 
vity of  contract  "  So  strictly  was  this  privity  of  contract  construed,"  says 
Story,  (2  Eq.  Juris,  sees.  445,  446,)  "that  the  action  did  not  lie  by  or  against 
executors  and  administrators.  And  it  was  not  until  the  statute  of  3d  and  4th 
of  Anne,  ch.  16,  that  it  lay  against  executors  and  administrators  of  guardians, 
bailif&  and  receivers.  And  no  action  of  account  lay  at  the  common  law  against 
wrong  doers ;  or  by  one  joint  tenant  in  common,  or  his  executors  or  adminis- 
trators, against  the  other,  as  bailifl^  for  receiving  more  than  his  share ;  or  against 
his  executors  or  administrators,  unless  there  was  some  special  contract  between 
them,  whereby  the  one  made  the  other  his  bailiff;  for  the  relation  itself  was 
held  not  to  create  any  privity  of  contract  by  operation  of  law." 

In  all  cases  of  breach  of  trust,  the  court  will  decree  an  account  Corporc^ 
turn  of  LiidOow  v.  OreenhousCy  1  Bligh.  N.  S.  17  ;  and  in  all  cases  of  agencies 
even  where  it  is  terminated.  Henderaon  v.  McCbirej  2  McCord.  Ch.  Rep.  466. 
So  also,  among  partners.  Collins  v.  XHckinaon^  1  H&yw.  240.  Or  where  a 
person  has  the  possesssion  of  the  property  or  estate  of  another,  under  a  pur- 
chase or  an  entry.  Van  Eps  v.  Van  Duzen,  4  Paige,  64.  Pendlehn  v.  Wam- 
bersie,  4  Granch,  73.  Wood8(m  v.  Woodson,  Wythe,  66.  Ihwle  v.  Mack,  2 
Vem.  19. 

When"  bikdixg  akd  oonclusivb. — ^Afler  a  judgment,  execution  and  salo 
under  a  mortgage  bond,  the  court  will  not  open  the  account  on  the  mortgage, 
though  there  be  some  degree  of  irregularity  in  the  accounts,  if  they  appear  to 
be  (airly  dosed.  Bloodgood  v.  ZeUy,  2  Games'  Cas.  124  A  defendant  is  not 
entitled  to  open  an  account,  unless  a  sufficient  foundation  has  boon  laid  in  the 
answer  for  that  purpose.  Slee  v.  Bloom,  on  appeal,  20  Johns.  Rep.  669.  S. 
0.  6  Johns.  Ch.  Rep.  366.  Where  a  bill  is  brought  to  set  aside  a  stated  ac- 
count, on  the  ground  of  firaud,  or  to  correct  its  errors,  &c.  and  the  stated  account 
is  pleaded  in  bar  of  so  much  of  the  bill  as  requires  that  the  subject  should  be 
again  opened,  the  plea  in  bar  must  be  sustained,  except  so  &r  as  the  com- 
plainant may  show  clearly  that  errors  have  been  committed.  Chappedelaine 
V.  Decheneaux,  4  Crancb,  305.  But  if  in  such  a  case  palpable  errors  be  shown, 
the  settlement  must  so  &r  be  considered  as  made  upon  absolute  mistake  or  im- 
position, and  ought  not  to  be  obligatory  on  the  injured  party,  because  such 
items  cannot  be  supposed  to  have  received  his  assent.  lb.  The  whole  burden 
of  proof  lies  upon  the  party  who  objects  to  a  stated  account,  and  errors  which 
he  does  not  plainly  establish  cannot  be  supposed  to  exist.    lb. 

When  one  merchant  sends  an  account  current  to  another,  residing  in  a  dif- 
ferent country,  between  whom  there  are  mutual  dealings,  and  he  keeps  it  two 
years  without  making  any  objections,  it  shall  be  deemed  a  stated  account,  and 
his  silence  and  acquiescence  shall  bind  liim,  at  least  so  &r  as  to  cast  the  onta 
probandi  on  him.    Fredand  r.  Seron  et  all  Oranch,  147.    Where  a  bill  for 


51_1  TO  STAY  PEOOBfiDINQS  AT  LAW, 

Inwhatcaaes  injunction  to  restrain  the  defendant  firom  proceeding  in  a 

^^'^^^^  claim,  the  correctness  of  which  cannot  be  ascertained,  till  the 

account  has  been  taken :  as  in  a  case  where  there  had  been 

an  aocoant  was  broiight  by  the  repreaentatiTes  of  a  deceased  partner,  and  the 
answer  admitted  the  copartnership,  but  stated  that  a  settlement  had  taken 
place  with  the  deceased,  which  was  ooiroborated  by  eyidence  that  the  deceased 
had  declared  that  all  was  settled,  the  bill  was  dismissed  with  costs.  Ikats 
m^ra  y.  Rogers^  4  Desau.  1*75.  The  court  will  not  open  a  settled  account  where 
it  has  been  signed  or  a  security  talcen  on  the  footing  of  it,  unless  for  fraud 
or  errors  distinctly  specified  and  proved.  BoUfew  r.  Woyman  ^aL\  KoOoid*s 
Ch.  Bep.  156. 

Upon  a  general  bill  for  an  account)  if  the  defendant  sets  up  a  stated  account 
in  bar,  the  complainant  cannot  show  mistakes  and  errors  in  such  account*  It 
is  a  prima  fade  bar  to  the  suit,  and  the  plaintiff  must  amend  his  bill  until  the 
specific  errors  are  assigned.  Weed  y.  SmaU,  7  Paige,  673.  A  court  of  equity 
will  not  render  a  final  decree  on  a  bill  for  an  account,  unless  the  justice  of  the 
case  appears  on  the  face  of  the  account.  Baker  y.  Biddies  1  Baldwin's  C.  0. 
Rep.  409.  A  settlement  of  an  ezecutor^s  account  in  the  county  court  is  a  prima 
fade  evidenoe  in  a  chancery  suit  afterward  commenced,  but  not  in  a  suit  before 
conmienoed.    Beeler  y.  BtliPa  exeeulor,  5  Dana^  44. 

When  opened. — ^A  settled  account  can  be  opened  only  for  fi«ud  or  errors 
specified,  and  which  are  pa^ble,  or  clearly  proyed.  Baker  y.  Biddk^  Bald- 
win's C.  G.  Bep.  418.  It  can  only  be  surcharged  or  &lsified  by  the  plaintiff; 
and  is  not  affected  by  being  introduced  into  a  subsequent  account  lb,  A  de- 
fendant is  not  entitled  to  open  an  account  unless  a  sufficient  foimdation  haa 
been  laid  in  the  answer  for  that  purpose.  Ske  y.  Bloom^  on  appeal,  20  Johns. 
Bep.  669.  S.  0.  5  Johns.  Ch.  Rep.  366.  The  court  will  not  open  a  settled 
account  where  it  has  been  signed  or  a  security  taken  on  the  footing  of  it,  imless 
for  fiuud  or  errors  distinctly  specified  and  proyed.  Boiifeuar  y.  Weyirum  ei  ai. 
1  McOord's  Oh.  Bep.  156.  Where  an  account  has  been  settled  by  arbitrators, 
and  a  bond  and  mortgage  giyen  for  the  sum  awarded  to  be  due,  the  court  will 
not,  except  in  cases  of  gross  wrongs  permit  the  account  to  be  reinyestigated, 
or  the  yalidity  of  the  award  to  be  contested.  Johnson's  ex'rs  y.  Kdehum^  3 
Green's  Gh.  Bep.  364.  After  a  judgment,  execution  and  sale,  under  a  mort- 
gage bond,  the  court  will  not  open  the  account  on  the  mortgage,  though  there 
be  sqpue  degree  of  irregularity  in  the  accounts,  if  they  appear  to  bo  fairly  dosed.' 
Bhodgood  y.  ZeUy,  2  Gaines'  Gas.  124. 

The  final  account  of  an  administrator  has  not  the  oondusiye  effect  of  a  judi- 
cial sentence  between  him  and  the  distributees  of  the  estate,  and  does  not  bar 
them  from  proceeding  in  chancery  to  open,  felsify^,  and  surcliarge  the  account. 
VtrtMT  y.  McMarrun,  Freeman's  Miss.  Gh.  Bep.  136.  If  an  administrator 
render  a  false  or  fraudulent  account,  the  proper  remedy  is  by  a  bill  to  surcharge 
and  falsify  the  account ;  and  such  a  bill  ought  to  point  out  the  errors,  omissions 
and  false  charges  complained  of  MiSkr  y.  Womack's  adm'rs,  Freeman's  Miss. 
Ch.  Bep.  486.  Wliere  a  bond  has  been  giyen  on  the  settlement  of  an  account, 
and  the  obligor  complains  of  errors  in  the  account  stated,  he  can  only  be  re- 
lieyed  upon  a  dear  exhibition  of  such  errors.  Redman  y.  Green^  3  IredeU's 
£q.  Bep.  64. 

Where  the  charges  in  the  bill  are  specific,  setting  forth  the  items  of  the  ac- 
counts with  their  dates,  on  an  order  of  reference  for  an  account,  the  inquiry  ia 
Aot  to  be  opened  bejond  the  q>edal  matter  diaiged,  although  the  bill  aaay 
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dealings  between  a  ^landlord  and  tenant,  so  extensive  as  to  in  what  ctmen 
produce  an  account  too  complicated  to  be  taken  at  law,  and  8*^*®^ 
the  landlord  had  brought  an  ejectment  for  non-paymenl^f 
rent,  it  was  holden,  that  the  tenant  might  file  a  bill,  before 
judgment  at  law,  for  an  account,  and  to  have  the  balance  ap- 
plied to  the  rent  claimed  to  be  due,  without  bringing  in  the 
rent  under  the  Btatute.(a)  But  where  the  subject  is  merely 
matter  of  set-oJBF,  and  capable  of  proof  at  law,  a  bill  for  an  ac- 
count will  not  lie  ;(6)  and  accordingly  in  a  recent  case,  where 
a  bill  by  a  tenant  to  restrain  proceedings  at  law  for  rent,  al- 
leged an  agreement,  under  which  the  landlord  was  indebted 
more  than  the  amount  of  the  rent ;  this  being  merely  a  legal 
set-off,  a  demurrer  was  allowed.(c)  The  court  of  exchequer, 
however  have  determined  that  a  bill  for  an  account  and  an 
injunction  was  not  demurrable,  on  the  ground  that  the  plain- 
tiff in  equity,  stating  a  balance  to  have  been  acknowledged 
in  his  favor,  might  have  pleaded  it  at  law  on  notice  of  set- 
off: and  it  appears  to  have  been  admitted,  that  it  is  sufficient 
for  the  purpose  of  obtaining  an  injunction,  that  the  plaintiff 
should  state  in  his  bill  and  affidavit,  that  an  unsettled  ac- 
count subsists  between  the  parties,  and  that  the  defendant 
would  be  found  indebted  to  him  on  such  account,  in  a 
greater  sum  than  he  is  proceeding  for.((2)[l] 

(a)  (T  Connor  r.  Spaightj  1  Sch.  and  Lef.  305. 
(h)  Dinwiddle  v.  BatTey,  6  Yes.  136. 

(c)  Tbvmrow  y.  Benson^  3  Mad.  Rep.  209. 

(d)  WaUUworfh  v.  Pitcher,  2  Price,  46. 

contain  a  general  charge  at  the  conchision,  and  a  prayer  for  a  fuU  account  con- 
cerning the  premises.  Consequa  v.  Fanning^  3  Johns.  Ch.  Rep.  687.  S.  0.  on 
appeal,  1*7  Johns.  Rep.  611.  If  complainant  opens  a  stated  account  and  fiJaifles 
certain  charges  in  it,  the  defendant  must  he  allowed  to  correct  any  errors ;  ad 
to  set  right  a  mistake  in  the  rate  of  interest  Bigginson  et  vx.  y.  Fdbre^a  ex^rs, 
3  Desau.  93.    (See  Am.  Ch.  Dig.  hy  Waterman,  tit  AccotJUT.) 

[1]  To  sustain  a  hill  for  an  account  there  must  he  mutual  demands,  not  merely 
payments  hy  way  of  set-off;  hut  there  must  he  a  series  of  transactions  on  one 
side,  and  of  payments  on  the  other.  Porter  v.  Spencer ,  2  Johns.  Ch.  Rep.  169. 
jS  p.,  Smith  y.  Marks,  2  Rand.  449.  A  creditor  having  ohtained  a  judgment 
against  an  executor  as  such,  and  sued  out  a  fi.  fa.  de  bonis  testatoris  which 
proved  ineffectual  may,  either  resort  to  his  action  at  law  to  estahlish  a  dejsas- 
travO,  or  file  a  hill  in  equity  against  the  executor  and  legatees  for  an  account 
of  assets  and  proportional  contrihution  to  pay  the  deht  Sampson  y.  Payrui^s 
ex*r8  and  legatees,  5  MunC  103.  Advances  made  hy  a  fiither  to  a  daughter 
who  had  conveyed  her  estate  to  him,  and  which  the  court  set  aside  as  impro- 
perly ohtained,  will  be  decreed  to  be  accounted  for.  Slocwnb  v.  MarsTudl,  Cir- 
cuit Court  of  Pennsylvania,  Oct.  1809,  M  S.  Reports.   (Vide  Wharton's  Digest  in 
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In  what  cases       *The  following  question,  at  one  time,  caused  considerable 
^^™°*®^  diflBculty,  viz.,  whether,  where  there  were  partners,  and  a 

Supplement,  title  Equity.)  Every  bailment,  is  not  a  trust  involving  an  account 
in  equity.  Baker  v.  BiddU^  1  Baldwin  C.  C.  Rep.  669.  Stale  demands  are  not 
iavored  in  equity,  when  the  party  acquiesces  for  a  length  of  time  and  sleeps  on 
his  rights.  Baker  v.  BiddU,  1  Baldwin  C.  C.  Rep.  409.  76.  569.  When  one 
is  enjoying  a  right  adversely  to  another,  but  the  latter  tacitly  assents  and 
acquiesces,  the  party  shall  have  no  account  beyond  the  filing  of  his  bill.  Boose- 
veU  V.  Fost^  1  Edw.  Ch.  Rep.  579.  Aliter,  where  there  has  been  any  fraud, 
or  wilftil  acts  of  the  party  in  possession,  by  which  the  plaintiff  has  been  pre- 
vented from  caUing  for  an  account,  or  from  taking  measures  to  establish  his 
right.  Ih.  So,  if  the  person  in  possession  be  a  trustee,  guardian,  bailiff  or 
agent,  he  will  be  held  to  account  from  the  period  the  plaintiff's  title  accrued, 
unless  protected  by  the  statute  of  limitations.    Jh, 

Long  and  Majestre  carried  on  trade  as  partners  with  the  funds  of  Long,  in 
the  name  of  Majestre,  who,  without  any  dissolution  of  the  partnership  or  with- 
out rendering  any  account  to  Long,  afterward,  without  Long's  consent,  entered 
into  partnership  with  Tardy,  and  carried  into  the  new  concern  all  the  funds  of 
the  former  partnership.  On  the  death  of  Majestre  (who  died  intestate,)  Long 
filed  a  bill  against  M.'s  administrators  and  Tardy  his  surviving  partner,  for  dis- 
covery and  account  Held,  that  Long  was  entitled  to  an  account  Srom  Tardy 
of  the  transactions  and  profits  of  the  partnership  between  him  and  Mi^estre, 
and  of  the  personal  estate  of  the  intestate  in  his  hands.  Lang  v.  Mc^atre^  1 
Johns.  Ch.  Rep.  305. 

A  master  carpenter  having  been  employed  to  build  a  house  for  G.  and  the 
terms  of  the  contract  being  expressed  in  two  agreements  between  the  parties, 
which  were  left  in  the  hands  of  G-.  the  employer  brings  an  action  against  Gr. 
on  the  agreements,  and  his  counsel  finding  it  necessary,  and  it  being  in  &ct 
necessary  to  have  copies  of  the  agreements  in  order  to  firame  his  declaration, 
requires  G-.  to  furnish  copies  thereof;  Q-.  refbses  to  furnish  them,  whereupon 
S.  dismisses  his  action  at  law  upon  the  agreements,  and  files  a  biU  in  equity 
praying  an  account  and  a  decree  for  the  balance  due  for  the  work  done.  Held, 
that  the  case  is  properly  relievablo  in  equity.  Sttirtevant  v.  Gaode,  6  Leigh's 
Rep.  83.  No  time  short  of  twenty  years  has  ever  restrained  courts  of  equity 
from  enforcing  an  account  in  fiivor  of  a  legatee  against  an  executor  or  his 
representatives.  SaUer  v.  Blount,  2  Dev.  k  Batt  218.  An  assignee  of  an 
executor,  or  of  the  administrator  of  an  executor,  cannot  be  called  to  an  account 
by  the  legatees,  where  there  is  no  fiuud  or  collusion,  even  though  the  assets 
could  be  traced  and  identified.  Bayner  v.  PearsaU  etaLZ  Johns.  Ch.  Rep. 
578.  Where  an  executor  returns  an  inventory  of  debts  due  the  estate,  with- 
out stating  them  to  be  desperate  or  doubtful,  he  will  be  held  responsible  for 
them,  unless  he  can  show  that  there  were  set-offs  against  them  or  that  the 
debtors  were  insolvent,  so  that  the  debts  could  not  be  collected.  Graham  v. 
Davidson^  2  Dev.  and  Batt.  155.  In  the  view  of  a  court  of  equity  all  debts  are 
of  equal  dignity ;  because  all  debts  are  equally  due  in  conscience.  But  it  is 
not  so  at  law,  and  a  court  of  equity  in  decreeing  payment  by  an  executor  or 
administrator  of  his  testator  or  intestate  must  respect  the  order  of  preference 
established  at  law,  for  otherwise  it  might  compel  him,  who  is  liable  only  by 
reason  of  the  assets  in  his  hands  to  pay  the  debts  of  the  deceased  out  of  hta 
proper  goods.    Benbury  v.  Benhunj,  2  Dev.  and  Batt  230. 

In  general  wherever  a  plaintiff's  bill  renders  an  account  neccssaiy,  the  ao- 
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separate  creditor  took  a  moiety  of  chattels  in  execution,  he  1"^  what  cases 
might  call  for  a  sale,  and  take  a  moiety  of  the  money  arising  ^™°*®^ 

count  should  he  ordered  for  both  parties,  and  both  become  actors,  so  that,  if  a 
balance  be  found  due  to  the  defendant,  it  ought  to  be  decreed  to  him.  Fayfie 
V.  Graves,  5  Leigh's  Rep.  561.  And  see  when  a  bill  for  an  account  will  not 
lie  and  when  barred  by  laches.  BasseVs  admr^s.  v,  Cunmngham^a  adms.,  t 
Leigh's  Rep.  402.  Chancery  will  not  minutely  exsiietti&&  every  item  in  the 
settlement  of  voluminous  accounts,  to  find  errors,  where  none  are  specified  by 
the  parties.  CaldweWa  ex,  v.  Kirikead,  1  B.  Mon.  Rep.  228.  8.  P.  2  lb,  2. 
Where  an  agent  has  duly  and  &irly  accounted  with  his  immediate  and  autho- 
rized principal,  he  is  not  bound  to  account  over  again  to  a  person  beneficially 
interested,  or  standing  in  the  relation  of  cestui  que  trust  to  the  principal. 
TripUr  v.  Olcot^  3  Johns.  Ch.  Rep.  413.  Where  an  appeal  calls  in  question  the 
principles  upon  which  an  account  is  directed  to  be  taken,  by  the  decree  ap- 
pealed fipom,  as  weU  as  the  liability  of  the  appellants  to  account  at  all,  the  court 
of  chancery  will  not  allow  such  account  to  be  taken  before  the  appeal  is  dis- 
posed of;  without  at  least  requiring  the  respondents  to  stipulate  to  pay  all  the 
expenses  of  taking  such  account  in  case  the  decree  shall  be  reversed,  or  modi- 
fied in  any  respect,  so  as  to  require  the  account  to  be  taken  anew.  McOeoeh 
V.  BuUionSj  2  Barb.  Ch.  Rep.  34.  The  court  of  chancery  has  a  concurrent 
jurisdiction,  in  all  matters  of  account,  with  the  courts  of  law.  Post  et  al  v. 
KimbeHy  et  al.  9  Johns.  Rep.  4*70.  Ludlow  v.  Simond,  2  Caines'  Cas.  1,  38, 
62.  Duncan  v.  Lyon\  3  Johns.  Ch.  Rep.  351,  360.  Martin  v.  Spier,  I  Hay- 
wood, 31 1.  This  jurisdiction  was  origmally  assumed  upon  the  ground  that  the 
remedy  at  law  was  doubtful  or  incomplete.  Ludlow  v.  Simond,  2  Caines'  Cas. 
39,  58.  Bathbone  v.  Warren,  on  appeal,  10  Johns.  Rep.  581,  595.  A  court 
of  equity  has  jurisdiction  in  cases  of  long  and  complicated  accounts  between 
different  persons,  without  bringing  whom  before  the  court  complete  justice 
cannot  be  done.  Sorter's  eoSrs,  v.  Spotsfwood,  1  Wash.  146.  A  series  of  con- 
signments on  one  side  and  of  payments  on  the  other  give  jurisdiction  to  a 
court  of  equity  for  an  account  although  one  transaction  would  not  be  sufiScient. 
McLin  V.  McNamwra,  2  Dev.  &  Batt.  Rep.  83. 

The  court  of  chancery,  having  acquired  cognizance  of  a  suit,  for  the  purpose 
of  discovery  or  injunction,  will,  in  most  cases  of  account,  whenever  it  is  in  full 
possession  of  the  merits,  and  has  sufficient  materials  before  it,  retain  the  suit, 
in  order  to  do  complete  justice  between  the  parties,  and  to  prevent  useless 
litigation  and  expense.  Armstrong  db  BamwaU,  v.  GUchrist,  2  Johns.  Cas.  424, 
431.  Bathbone  v.  Warren,  on  appeal,  10  Johns.  Rep.  599.  The  plaintiff  may 
come  into  chanceiy  not  only  to  compel  the  defendant  to  account  but  to  have 
his  own  account  allowed.  Ludlow  v.  Simond,  2  Caines'  Cas.  1,  39,  52,  53. 
The  true  meaning  of  account,  which  will  give  a  court  of  equity  jurisdiction.  It 
is  not  to  be  taken  in  that  large  and  comprehensive  sense  giving  to  the  word 
"  account"  in  common  parlance.  Smith  v.  Marks,  2  Randolph,  449.  Although 
the  line  may  not  be  drawn  with  absolute  precision,  yet  it  may  be  safely  affirmed 
that  a  court  of  ch^icery  cannot  draw  to  itself  every  transaction  between  in- 
dividuals in  which  an  account  between  parties  is  to  be  adjusted.  In  all  cases 
in  which  an  action  of  account  would  be  the  proper  remedy  at  law,  and  in  ail 
eases  where  a  trustee  is  a  party,  the  jurisdiction  of  a  court  of  equity  is  un- 
doubted. It  is  the  appropriate  tribunal,  Fomle  v.  Lau)rason!s  ex'r,  5  Fetess, 
495.  Bunter's  ea^rs,  v.  Spotswood,  1  Wash.  145.  The  jurisdiction  of  the  court 
of  chancery  in  matters  of  account  has  been  gradually  enlarged  until  it  has 
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In  what  cases  from  it ;  or  wtether  the  court  would  force  upon  him  the 
granted.  whole  account  of  the  partnership,  and  permit  him  only  to 

become  concurrent  with  that  of  common  law  courts,  to  an  almost  nnlimltcd 
extent ;  where  there  are  mutual  dealmgs  of  parties— even  when  those  dealings 
consist  of  items  of  a  purely  legal  character.     Cwnmings  v.   White  et  ai.  4^ 
.    Blackf.  356. 

The  claim  to  an  account  of  assets  will  not  give  equity  jurisdiction,  unless  it 
can  pronounce  a  final  decree  in  the  suit  in  which  the  account  is  sought  The 
consent  of  two  of  the  parties  cannot  give  jurisdiction  where  the  objection 
appears  on  the  face  of  the  bill,  and  there  are  manj  other  parties.  Randolph  v. 
Kinney^  3  Rand.  394.  A  court  of  equity  has  jurisdiction  to  decree  an  account 
and  distribution  acconding  to  the  lex  domicilii  of  the  estate  of  a  deceased  per- 
son domiciled  abroad,  which  has  been  collected  under  an  administration  granted 
hero.  But  whether  it  will  proceed  to  decree  such  account  and  distribution  or 
direct  such  assets  to  be  remitted  to  be  distributed  by  a  foreign  tribunal,  de- 
pends upon  the  circumstances  of  the  cases.    Bdrvey  v.  Richards^  1  Mason,  381. 

A  widow  dissents  from  her  husband's  will,  and  claims  a  distributive  share  of 
the  crops  growing  on  lands  devised.  She  files  a  bill  in  equity  against  the  exe- 
cutor for  an  account  of  the  crops  and  distribution  of  them,  but  charges  no  firaud, 
&c.  Bill  dismissed  on  the  g^und  that  a  court  of  equity  has  no  original  juris- 
diction over  the  case.  Jones  v.  Jones^  exWs.  1  Murphy,  96.  West  v.  Devisees 
of  Haich^  4  Murphy,  148.  Where  executors  have  delayed  to  apply  to  the 
county  court  to  appoint  commissioners  to  settle  their  accounts,  until  after  the 
commencement  of  a  suit  in  cliancery  by  the  devisees,  the  court  of  chancery 
has  acquired  jurisdiction,  and  the  matter  ought  to  be  investigated  there. 
Saunders'  heirs  v.  Satrnders'  erVj,  2  Litt.  341.  A  controversy  between  a  copart- 
nership and  one  of  the  partners,  in  regard  to  such  partner's  private  account 
with  the  firm,  is  within  the  equity  jurisdiction  conferred  on  this  court  by  statute 
1823,  ch.  140,  "in  dispute  between  co-partners  in  cases  where  there  is  no 
adequate  remedy  at  law."  In  all  cases  where  an  account  is  to  be  stated  be- 
tween partners,  this  court  has  equity  jurisdiction  under  this  statute.  MiMer  v. 
Lord,  11  Pick.  11. 

A  rough  statement,  in  writing,  exhibitmg  an  estimate  of  the  condition  of  a 
co-partnership,  and  the  situation  of  the  co-partners  in  relation  to  the  co-part- 
nership, and  to  each  other,  will  not  support  the  plea  of  a  stated  account  by 
one  of  the  co-partners,  in  bar  of  a  bill  for  an  account  filed  by  the  executor  of 
the  co-partner,  by  whom  the  statement  was  prepared.  But  the  deceased  co- 
partner, having  acquiesced  in  the  statement  for  ten  years,  and  set  up  no  claim 
against  his  co-partner  for  an  account  of  tlie  co-partnership^  but,  on  the  contrary, 
at  various  times,  acknowledged  himself  indebted  to  his  co-partner,  the  court 
refused  to  order  an  account  Nor  is  it  an  ofier  by  the  surviving  co-partner  to 
the  executor  of  his  deceased  co-partner,  to  refer  the  matter  to  arbitration,  nor 
a  declaration  that  he  was  at  all  times  ready  to  account  sufficient  to  deprive  the 
former  of  the  benefit  of  the  statute  of  limitationa,  where  there  was  no  admis- 
sion of  indebtedness  by  him.  Bitrden  v.  WEknoyk,  Bailey's  Eq.  Rep.  3V6. 
A  court  of  chancery  may  refer  an  account  generally,  or,  on  the  return  of  the 
report,  determine  such  questions  as  may  be  contested  by  the  parties ;  or,  it 
may,  in  the  first  instance,  decide  any  principle,  which  the  evidence  in  the 
cause  may  suggest,  or  all  the  principles  on  which  the  account  is  taken. 
Field  V.  EoOand,  6  Cranch,  8 ;  2  Cond.  Rep.  286.  (See  Am.  Cb.  Dig.  by  Wa- 
terman, tit  AOOOUNT.) 
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take  that  interest  which  the  partner,  his  debtor,  would  have  ^  ^J^"*  c^eB 
been  entitled  to  after  the  account  [1]     This  subject,  which  ^^'^^^ 

[1]  In  Moody  y.  Payn«,  2  Johns.  Ch.  Rep.  548,  the  court  dedined  interfering 
by  injunction,  to  stop  an  execution  and  sale,  on  a  judgment  against  one  part- 
ner, until  the  partnership  accounts  could  be  takeo.  By  the  Court:  "  It  is 
true,  the  execution  at  law  only  takes  the  interest  of  the  partner  who  is  sued 
subject  to  the  partnership  debts ;  and  there  are  difficulties  in  selling  such  an 
uncertain  interest,  before  it  is  ascertained,  by  taking  and  stating  the  accounts 
in  this  court,  what  is  the  interest  to  be  sold.  Lord  Bldon,  in  Waters  v.  Jhylar, 
2  Yesey  and  fieame,  301,  felt  the  weight  of  that  difficulty,  but  still  he  seemed 
to  admits  that  a  court  of  law  might,  in  the  meantime,  go  on  and  sell,  and  that  t 

this  was  the  constant  practice.    I  do  not  know  that  this  court  has  ever  under- 
taken to  stop  an  execution  at  law,  in  such  a  case,  until  the  partnership 
accounts  have  been  taken,  and  it  would  be  too  much  for  me  to  assume  it 
without  precedent.   The  principle  would  go  to.  stay  executions  at  law,  in  every 
case,  against  the  partnership  property  of  one  partner,  who  owed  separate 
debts,  until  the  disclosure  and  liquidation  of  the  concerns  of  the  copartnership. 
This  would  produce  inconceivable  delay  and  embarrassment,  in  respect  to  the 
separate  creditors.    If  thoso  creditors  can  sell  only  subject  to  the  joint  credi- 
tors, there  is  no  harm  in  suffering  them  to  go  on  at  law ;  and  if  any  sacrifice       » 
of  the  interest  of  the  separate  partner  is  made,  by  reason  of  the  uncertainty,  it 
affects  only  that  partner,  who  does  not  here  raise  the  objection.    The  late 
exchequer  case  of  Tke  King  v.  Sanderaon^  I  Wightwick  Ex.  Rep.  50,  admitted, 
that  upon  an  extent  against  one  partner,  the  crown,  like  a  separate  private 
creditor,  took  the  separate  interest  of  the  partner,  subject  to  the  partnership 
debts;  and  that  it  was  the  practice  for  subjects  to  issue  executions  against  the 
interest  of  one  partner,  and  that  the  sheriff  sold  only  the  interest  of  such  part- 
ner, and  not  the  effects  themselves.    The  cases  referred  to  by  Mr.^  Maddock, 
do  not  warrant  his  conclusion,  that  chancery  stops  such  executions  by  injunc- 
tion.   It  is  evident  that  the  courts  of  law  are  in  the  constant  practice  of 
awarding  execution  in  such  cases ;  and  that  this  court  does  not,  ordinarily, 
and  upon  such  general  grounds,  enjoin  the  sale  of  law." 

The  interest  of  one  partner  in  partnership  property  may  be  taken  and  sold 
under  an  execution  at  law  on  a  judgment  against  such  partner,  for  his  separate 
debt;  and  equity  will  not  stop  such  sale  by  injunction  until  the  partnership 
accounts  are  taken  and  liquidated.  The  only  interest  covered  by  such  an  exe- 
cution, ia  the  interest  of  the  partner  after  the  payment  of  the  partnership  debts. 
The  purchaser  of  such  property  becomes  a  tenant  in  common  with  the  other 
partner,  and  does  not  thereby  acquire  a  right,  ipso  facto,  to  a  division  or  sepa- 
rate possession  of  the  property  so  purchased,  but  takes  it  cum  onere.  When 
the  interest  of  a  partner  is  sold  under  an  execution  at  law,  the  sheriff  does  not 
seize  the  property  sold,  but  the  same  is  retained  by  the  other  partner,  subject 
to  the  lien  of  the  partnership  claims. 

The  court  in  the  case  of  Sitkr  and  Johnson  v.  WdOscTj  Freem.  Gh.  Rep.  78, 
say:  '*  The  bill  is  filed  to  ez^'oin  the  sale  of  partnership  property,  levied  on  for 
the  debt  of  the  separate  creditor  of  one  of  the  individual  partners.  The  prin- 
ciple is  now  considered  generally  settled,  although  there  are  exceptions  to  the 
contrary,  that  the  interest  of  one  partner  hi  the  partnership  property  may  be 
taken  and  sold  under  an  exocution  at  law  on  a  judgment  against  such  partner 
for  his  separate  debt;  and  equity  will  not  stop  such  sale  by  injunction,  uutil 
the  partnership  acoounts  are  taken  and  liquidated.    The  only  interest  covered 
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In  what  cases  had  been  noticed  before,(a)  received  a  very  elaborate  dis- 
^^*^'  cussion  in  a  case  in  the  exchequer,(6)  where  the  doctrine, 

(a)  Richardson  v.  (hoding,  2  Vem.  293.     West  v.  Skip,  1  Ves.  239.    Foxy. 
Sanbtwy,  Cowp.  445.    Har^  v.  Garret,  3  Bro.  0.  C.  457.     1  Ves.  jun.  236. 
(6)  Taylor  v.  Field,  4  Ves.  396.     15  Ves.  559,  n. 


by  such  an  execution,  is  the  interest  of  the  partner  after  the  payment  of  the 
partnership  debts.  Any  one  purchasing  such  property  becomes  a  tenant  in 
common  with  the  other  partner,  and  does  not  by  such  purchase  acquire  a  riglit 
ipso  facto,  to  a  division  or  separate  possession  of  the  property  so  purchased, 
but  takes  it  cum  anere.  The  sheriff  does  not  seize  the  effects.  The  other 
partner  retains  possession,  subject  to  the  lien  of  the  partnership  claims." 

There  appears  to  have  been  some  difficulty  as  to  the  manner  in  which  the 
separate  creditor  of  one  partner  was  to  take  his  execution  against  the  share 
of  such  partner,  in  the  joint  property  of  the  firm ;  and  the  courts  of  law  and 
equity  seem  not  to  ha^e  clearly  understood  each  other  on  the  subject.    Ac-^ 
cording  to  the  old  cases,  at  law,  the  separate  creditor  took  the  whole  of  the 
joint  property,  and  sold  an  undivided  moiety  of  it,  and  applied  the  funds  to  the 
payment  of  his  debt,  without  giving  himself  any  concern  about  the  rights  of 
the  other  partner,  or  previously  ascertainmg  what  was  the  interest  or  share  of 
each.    Smce  the  case  oT  Fox  v.  Hanbury,  the  courts  of  law  have  professed  to 
follow  the  principles  of  the  courts  of  equity.     Croft  v.  Fyke,  3  P.  Wms.  182. 
Ex  parte  Ruff,  6  Ves.  126,  127.    Fx  parte  WUHams,  11  Ves,  5.    West  v.  Skip, 
1  Ves.  sen.  239,  242.    In  Ihyhr  v.  Fields,  4  Ves.  369,  the  fkcts  of  which  case 
are  more  fhlly  stated  in  a  nofc  to  Toung  v.  Keighly,  15  Ves.  559,  560,  Oh.  Baron 
M 'Donald,  in  deUvering  the  opmion  of  the  courts  says,  that  an  assignee,  or 
executor,  or  separate  creditor,  "  coming  in  the  right  of  one  partner  ag^nst  the 
joint  property,  comes  into  nothing  more  than  an  interest  in  the  partnership, 
which  cannot  be  tangible,  cannot  be  available,  or  be  delivered,  but  under  an 
account  between  the  partnership  and  the  partner ;  and  it  is  an  Hem  in  the 
account,  that  enough  must  be  left  for  the  partnership  debts."    In  Eddie  v. 
Davidson,  the  court  of  K,  B.  directed  that  it  should  be  referred  to  a  master  to 
take  an  account  of  the  share  of  the  partnership  effects  to  which  the  other 
partner  was  entitled,  and  that  the  sheriff  (who  had  sold  the  whole  partnership 
effects  under  an  execution  against  one  of  the  partners)  should  pay  over  to  his 
assignees,  part  of  the  money,  equal  to  the  amount  of  his  share.    But  the  court 
of  0.  B.  3  Bos.  &  Pull.  288,  289,  refused  to  direct  a  reference  to  their  protho- 
notary,  to  ascertain  what  was  the  interest  of  the  separate  partner,  in  the  part- 
nership effects,  the  whole  of  which  had  been  seized  by  the  shorifl?  or  to  stay 
the  execution,  until  an  account  could  be  taken  of  the  several  claims  on  the 
property.  They  said,  that  all  the  difficulties  were  to  be  encountered  in  equity ; 
that  the  safest  line  of  conduct  for  the  sheriff  to  pursue,  was  to  put  some  person 
into  possession  of  the  defendant's  share,  as  vendee,  leaving  him  and  the  parties 
interested  to  contest  the  matter  in  equity,  where  a  bill  might  be  filed.     They 
did  not  consider,  that  they  had  any  authority  or  jurisdiction  to  order  an  account 
to  be  taken.     In  Dutton  v.  Morrison,  17  Vesey,  193 — ^205,  Lord  Eldon  undei^ 
stands  the  rule  to  be,  "  that  upon  an  execution  against  one  partner,  or  the 
quasi  execution  in  bankruptcy,  no  more  of  the  property  which  the  individual 
has,  should  be  carried  into  the  partnersliip,  than  that  quantum  of  interest, 
which  he  could  extract  out  of  the  concerns  of  the  partnership,  after  all  the 
accounts  of  the  partnership  were  taken,  and  the  effects  of  that  partnerahip 
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which  has  since  been  adopted,(a)  was  laid  down  as  follows :  in  what 
Whether  the  partner  for  valuable  consideration  sells  his  in-  ^'^ 

(a)  Baa-ker  v.  Ooodcur^  11  Tesey,  78.     Youjig  v.  KeigJUyj  15  Vea.  557.    DuU 
ton  V.  Morrison^  17  Vea  193. 


were  reduced  to  a  dry  mass  of  property,  upon  which  no  person,  except  the 
parties  themselves,  has  any  claim."  In  WaJtson  y.  Taylor^  2  Ves.  &  Beame 
299,  300,  Lord  Eldon,  in  the  course  of  the  ar^ment,  inquired,  "  how  the 
sheriff  execates  the  writ  imder  a  judgment  against  one  partner,  according  to 
the  present  doctrine  of  the  courts  of  law,  that  he  takes  the  interest  of  the 
partner.  Is  not  that  a  dissolution  of  the  partnership  ?"  Mr.  Cooke,  as  amicus 
euricBy  said,  "  the  way  in  which  the  sheriff  executes  the  writ  in  practice,  is  by 
making  a  bill  of  sale  of  the  actual  interest"  Lord  Eldon  observed,  "  if  the 
courts  of  law  have  followed  courts  of  equity,  in  g^ving^  execution  against  part- 
nership effects,  I  desire  to  have  it  understood,  that  they  do  .not  appear  to  me 
to  adhere  to  the  principle,  when  they  suppose  that  the  interest  can  bo  sold, 
before  it  is  ajscertained  what  is  the  subject  of  sale  and  purchase."  King  v. 
Sanderson,  1  Wightw.  50.  In  T?ie  King  v.  Rock,  2  Price's  Exchoq.  Eep.  198, 
where  partnership  property  was  seized  under  an  extent  for  a  debt  due  to  the 
crown  from  one  of  the  firm,  the  court  refused  to  grant  an  amoveas  manus,  in 
the  first  instance,  but  directed  a  reference  to  the  Deputy  Remembrancer,  to 
report  an  account  of  the  jouit  and  separate  property,  and  to  ascertain  the  clear 
surplus  and  proportion  of  each  party;  and,  afterwards,  security  being  given  to 
answer  the  crown's  debt,  so  far  as  it  should  appear,  on  the  account,  that  the 
crown  was  entitled,  they  ordered  an  amoveas  manus  to  be  issued.  In  Moody 
V.  Payne,  2  Johns.  Ch.  Bep.  548,  the  chancellor  refused  to  grant  an  injunction, 
on  a  bill  filed  for  that  purpose,  to  stay  the  execution  at  law  until  an  account 
was  taken.  He  thought,  that  as  the  sheriff  could  sell  only  the  interest  of  the 
one  partner,  subject  to  the  rights  of  the  partnership  creditors,  there  would  be 
no  harm  in  suffering  the  sep^^to  creditor  to  go  on  at  law ;  as,  if  any  sacrifice 
of  the  interest  of  the  separate  partner  should  be  made,  by  reason  of  the  uncer- 
tainty of  that  interest,  it  could  affect  only  that  partner  or  the  separate  creditor, 
who  did  not  raise  the  objection.  And  he  thought  Mr.  Maddock,  1  Madd.  Ch. 
Rep.  112,  was  not  warranted  in  his  conclusion,  that  chancery  would,  on  a  bill 
filed  by  the  other  partner,  stay  the  execution,  until  an  account  was  taken  of 
what  was  due  to  such  separate  partner.  K  the  court  of  law,  then,  cannot 
order  an  account  to  be  taken  between  partners,  and  will  not  stay  the  exe- 
cution to  give  the  solvent  partner  time  to  have  the  account  taken  in  equity,  it 
follows,  that  the  sheriff  can  sell  only  the  rights  title,  and  interest,  of  the  partner 
against  whom  the  execution  issues,  whatever  it  may  happen  to  be,  when  the 
affairs  of  the  partnership  are  wound  up,  and  the  account  finally  taken  and 
settled.  In  Barker  v.  GoodcUr,  11  Vesey  78,  85,  where  partnership  goods  had 
been  taken,  on  a  foreign  atiachm^eni,  and  the  assignees  under  a  commission  of 
bankruptcy  against  one  of  the  partners,  and  the  gaarnishee  filed  a  bill  to  restrain 
the  proceeding  on  the  attachment,  Lord  Eldon  held,  that  the  proceed  mg  was 
to  be  restrained,  to  give  an  opportunity  to  have  the  question  decided  by  the 
court,  as  to  the  application  of  the  property  among  the  different  claimants.  In 
TayUyr  v.  Fields,  16  Vesey.  559,  fiote,  3.  C.  4  Vesey  469,  the  sheriff  seized  all 
partnership  effects,  under  an  execution  against  one  of  the  partners,  and  on 
being  indemnified  by  the  joint  creditors,  gave  up  the  partnership  effects,  and 
the  creditor  of  the  separate  partner  brought  an  action  against  the  sheriff  for  a 
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In  what  cases  ^^esi  in  the  paitnersliip,  or  his  representatives  take  it  upon 
his  death,  or  a  creditor  takes  in  execution,  or  assignees  under 
a  commission,  the  party  coming  in  the  right  of  the  partner, 
takes  nothing  more  than  an  interest  in  the  partnership, 
which  is  not  tangible,  and  cannot  be  made  available,  except 
under  an  account  between  the  partnership  and  the  partner. 
The  creditor  will  accordingly  be  restrained  from  proceeding, 
until  such  account  has  been  taken.  [2] 


&lfle  return.  The  partners  having  become  bankrupts  soon  after  the  judgment 
a  bill  was  filed  by  the  assignees  to  be  quieted  in  the  possession  of  the  part- 
nership effects,  and  for  an  account,  and  to  restrain,  by  injunction,  the  suit 
against  the  sheriff.  The  court  ordered  the  assignee  to  pay  into  court  £640 
without  prejudice,  and  in  de&iilt  thereof  the  defendant  to  be  at  liberty 
to  proceed  in  his  actioo ;  and  it  appearing,  on  an  account  taken  of  the  interest 
of  the  separate  partner,  that  there  was  no  balance  due  to  him,  after  payment 
of  the  partnership  debts,  the  injunction,  which  had  been  issued  in  the  mean 
time,  was  made  perpetual. 

[2]  Where  a  partnership  is  admitted,  an  account  can  be  had,  notwithstand- 
ing the  defendant  denies  there  is  anything  due  to  the  complainant,  and  even 
though  the  answer  alleges  that  the  latter  is  indebted  to  the  former.     And 
where,  on  the  taking  of  the  accounts,  an  indebtedness  appears,  (i.  e.  by  the 
complainant  to  the  defend^mt,)  the  defendant  can  have  a  decree  for  the  bal- 
ance.    ScoU  V.  Pinkerton^  3  Edw.  Ch.  Rep.  70.     If  A.  be  insolvent,  then  the 
accounts  of  the  creditor  firm  should  be  adjusted,  and  a  bill  may  be  brought  by 
the  remaining  members  of  the  firm,  against  the  debtor  firm,  to  recover  the 
amount  due  tirom  the  latter  after  deducting  what  may  be  due  to  A.,  if  any 
thing,  upon  the  adjustment  of  the  acco.unts  of  the  creditor  firm,      Rogers  v. 
Rogers^  6  Iredell^s  £q.  Rep.  31.     To  effect  a  complete  settlement  of  partner- 
ship concerns,  the  interference  of  a  court  of  equity  may  be  necessary ;  and 
when  necessary  for  that  purpose,  it  will  entertain  jurisdiction,  whether  an  ac- 
tion of  accoimt  would  or  would  not  lie  between  the  parties.     GiUeU  v.  HaU^ 
13  Conn.  Rep.  426.     Therefore,  where  the  parties  to  the  articles  of  partner- 
ship were  A.  on  one  part,  and  B.  and  three  other  persons  on  the  other  part, 
and  A.  brought  his  bill  in  chancery  for  an  account  against  B.  and  others, 
alleging  that  some  of  the  defendants  forcibly  and  fraudulently  seized  upon 
notes,  accounts,  and  other  papers  belonging  to  the  partnership,  and  took  them 
from  the  plaintiff's  possession,  and  still  withheld  them  :  it  was  held  that  this 
was  a  proper  subject  of  equitable  jurisdiction.     lb.    Where  the  original  bill 
sought  the  adjustment  of  the  partnership  account,  and  a  supplemental  bill  was 
filed,  calling  for  the  production  of  papers  in  the  defendant's  hands,  to  be 
lodged  with  the  clerk  of  the  court  for  inspection,  and  praying  for  an  injunction 
against  them  with  respect  to  the  partnership  debts  and  effects ;  it  was  held, 
that  the  matters  alleged  in  the  supplemental  bill  might  properly  be  considered 
in  connection  with  the  original  bill,  in  deciding  upon  the  question  of  jurisdio- 
tion ;  and  in  this  view,  the  jurisdiction  was  unquestionably  sustainable.    Ih, 

To  settle  and  adjust  a  co-partnership,  and  to  recoyer  the  balance  due  the 
active  fi-om  the  dormant  partner,  who  has  been  in  the  receipt  of  none  of  the 
property  or  avails  of  the  co-partnership,  but  owes  a  balance  to  the  active  part- 
ner, firom  its  being  a  losing  oonoem,  a  bill  in  chancery  is  the  only  re-medy. 


\ 
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Another  instance  of  interposition  against  the  ^prosecution  ^  ^^  ^**^ 
of  a  legal  right  is  where  there  has  been  a  decree  for  the  ad- 
ministration of  assets.  [1]     The  decree  is  considered  in  equity,  injunction  sr 
in  the  nature  of  a  judgment  for  all  the  crditors,  and  therefore,  tora^Stw^ 
if  subsequent  to  it,  a  bond  creditor  sues  at  law,  the  court  in  creeforthead- 
the  assertion  of  its  jurisdiction,  will  restrain  him  from  pro-  ^i^**^^^  ^ 
ceeding.[2]     The  first  instance  of  this,  was  a  determination 

Spear  and  OarUon  v.  Neioell,  13  Yt  Bep.  288.  Where  A  and  B.,  partners, 
sold  a  stock  of  goods  to  0.  and  D.,  partners,  taking  their  notes  for  the  amount, 
and  P.  afterwards  withdrew  from  the  latter  firm,  and  A.  became  partner  with 
C,  by  purchase,  paying  for  the  interest  by  a  receipt  against  the  notes  origi- 
nally given  by  C.  and  D. ;  B.  had  no  interest  in  this  new  partnership,  and  was 
not  entitled  to  be  made  a  party  to  a  bill  by  A.  for  a  settlement  and  account 
HoweB,  V.  Hairvey^  5  Atk.  Rep.  270.  Where  A.  B.  and  0.  are  in  partnership, 
and  0.  BeUs  all  his  interest  in  the  property  and  credits  to  D.,  who  takes  his 
place  in  the  firm,  and  a  bill  for  settlement  and  account  is  subsequently  filed 
by  B.  against  A.  and  B.,  C.  need  not  be  made  a  party.  Ih.  (See  Am.'  Ch. 
Dig.  by  Waterman,  tit.  Pabtnerseop.) 

[1]  "  The  word  assets  is  derived  from  tlie  French  word  asaeZy  which  means 
sufficient  or  enough ;  that  is,  sufficient  or  enough,  in  the  hands  of  the  execu- 
tor or  administrator  to  make  him  chargeable  to  the  creditors,  legatees  and  dis- 
tributees of  the  deceased,  so  far  as  the  persmal  property  of  the  deceased  ex- 
tends, which  comes  to  the  hands  of  the  executor  or  administrator  for  adminis- 
tration. In  an  accurate  and  legal  sense,  all  the  personal  property  of  the  de- 
ceased, which  is  in  a  saleable  nature,  and  may  be  converted  into  ready  money, 
is  deemed  assets.  But  the  word  is  not  confined  to  such  property,  for  all  other 
property  of  the  deceased,  which  is  chargeable  with  his  debts  or  legacies,  and 
is  applicable  to  that  purpose,  is,  in  a  large  sense,  assets.  It  has  been  said, 
that  the  whole  jurisdiction  of  courts  of  equity  in  the  administration  of  assets, 
is  founded  on  the  principle,  that  it  is  the  duty  of  the  court  to  enforce  the  exe- 
cution of  trusts ;  and  that  the  executor  or  administrator  who  has  the  property 
in  his  hands,  is  bound  to  apply  that  prox)erty  to  the  payment  of  debts  and 
legacies ;  and  to  apply  the  surplus  according  to  the  will  of  the  testator,  or,  in 
case  of  intestacy,  according  to  the  statute  of  distributions ;  so  that  the  sole 
ground  on  which  courts  of  equity  proceed  in  cases  of  this  kind,  is  to  be  deemed 
the  execution  of  a  trust"    Story's  Eq.  Juris,  sees.  631,  632. 

[2]  The  great  case  of  Morris  v.  The  Bank  of  En/ghmd^  in  1736,  (Oases  T&mp. 
Talbot,  218.  4  Bro.  P.  0.  287,  S.  C.,)  established  by  the  highest  authority, 
that  decrees  in  chancery  were  equal  to  judgments  at  law,  and  entitled  to  the 
same  effect  in  the  distribution  of  assets.  In  that  case,  some  of  the  creditors 
of  Morris  filed  a  bOl  against  the  executrix,  prayihg  for  payment.  She  con- 
fessed the  bill,  and  the  decree  was,  that  an  account  of  the  personal  assets  be 
taken,  and  that  those  debts  be  paid  in  a  course  of  administraUon,  The  execu- 
trix paid  part  thereof  under  the  decree,  and  other  creditors  filed  another  bill, 
which  was  also  confessed,  and  a  decree  made  that  the  executrix  pay  what  was 
to  be  certified  by  the  master  to  be  due,  in  a  course  of  administration.  She 
was  then  sued  at  law  by  several  simple  contract  creditors,  and  among  others, 
by  the  Bank  of  England.  All  those  creditors  had  notice  of  the  decree,  and 
that  the  assets  were  not  sufficient  to  discharge  the  specialties,  and  that  a  con- 
siderable part  of  the  moneys  due,  under  the  decrees,  were  unpaid.    All  the 
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In  what  cases  of  Lord  Talbot,  whicli  was  afterwards  affirmed  by  the  Hoiase 
grante  .  ^^  Lords  on  appeal.(a)     This  relief  is  founded  upon  the  cir- 

(a)  Morris  v.  Th^  Bank  of  England^  For.  211,  affirmed  on  appeal;  4  Bro.  P. 
0.  Ed.  Toml.  287. 


creditors  at  law,  except  the  bank,  took  judgment  for  assets  de  fuhiro.  The 
bank  took  issue  on  the  plea  of  the  executrix,  and  went  to  trial,  and  obtained 
a  judgment,  subsequent  to  the  others.  She  then  filed  her  bUl  against  the  sev- 
eral creditors  by  decrees  and  judgments,  stating  all  the  facts,  and  that  she 
could  not,  at  law,  protect  herself  under  those  decrees,  from  executions  on  the 
judgments.  Sir  Joseph  Jekyll,  the  Master  of  the  Rolls,  directed  i?ie  decree  cre- 
ditors to  be  first  paid,  as  being  prior  in  time,  and  then  the  judgmeni  creditors, 
according  to  priority,  and  then  the  other  creditors  to  be  paid  in  a  course  of 
administration ;  and  the  judgment-creditors  were  enjoined  from  proceeding  at 
law,  for  so  much  of  the  assets  as  were  covered  by  the  decrees.  On  appeal  to 
Lord  Chancellor  Talbot,  he  affirmed  the  decree  at  the  Rolls,  and  specially  di* 
rected  that  the  Master  take  an  account  of  what  was  due  to  all  the  creditors, 
and  of  the  assets  received ;  that  the  assets  were  then  to  be  applied,  in  the  first 
place,  to  pay  the  creditors  under  the  decrees,  according  to  priority,  the  residue 
of  the  assets  to  be  next  apphed  to  pay  the  several  judgments  according  to  their 
respective  priorities,  and  if  anything  should  remain,  then  to  pay  the  other 
creditors  in  a  course  of  administration ;  and  the  defendants  who  had  obtained 
judgments  at  law,  or  who  had  not  yet  obtained  any  judgment  or  decree,  were 
enjoined  from  proceedings  at  law  against  ihe  executrix^  and  all  parties  were  to  be 
paid  their  costs  out  of  the  testator's  personal  estate. 

The  chancellor  observed,  in  giving  his  opinion,  that  chancery,  in  the  distri- 
bution of  legal  assets,  followed  the  rule  of  law,  which  allowed  of  preference  to 
creditors  who  had  used  legal  diligence ;  and  that  that  court  had  only  a  concur- 
rent jurisdiction  over  legal  assets  with  courts  of  law ;  and  as  such  preference 
was  allowed  by  law,  there  would  be  great  confusion  in  the  administration  of 
legal  assets,  if  chancery  did  not,  in  general,  follow  the  same  rule.  If  decrees 
did  not  stand  upon  an  equal  footing  with  judgments,  and  to  be  paid  indis- 
criminately with  judgments,  according  as  the  one  or  the  other  should  happen 
to  be  prior  in  time,  the  court,  aa  he  observed,  would  have  to  give  up  its  juris- 
diction. 

This  case  then  settled  the  point, 'that  a  decree  prior  in  pomt  of  time  to  a 
judgment,  was  to  be  fii-st  paid ;  that  judgment-creditors  at  law  would  be  in- 
joined  from  interfering  with  this  priority,  and  that  when  they  were  brought 
before  the  court  of  chancery,  the  distribution  would  be  made  there  with  a  due 
preservation  of  priorities ;  and  that  as  to  other  creditors,  they  were  to  be  paid 
tn  a  course  of  administraiion,  and  which  I  understand  to  mean  according  to 
legal  priorities.  The  assets  were  not  altered  by  such  a  decree,  but  remained 
legal  assets,  to  be  administered  according  to  the  rule  of  law. 

This  decree,  upon  appeal  to  the  House  of  Lords,  was  affirmed ;  but  it  was 
discussed  with  very  great  ability,  and  especially  by  the  counsel  for  the  appel- 
lants, who  dwelt  upon  the  inconvenience  of  allowing  a  voluntary  decree,  sub- 
mitted to  by  an  executor  in  fevor  of  some  creditor,  to  be  a  sufficient  ground 
for  drawing  all  the  other  creditors  and  the  entire  distribution  of  the  assets,  into 
equity ;  that  this  would  expose  the  creditors  to  great  delay  and  expense,  as 
the  accounts  might  be  taken  and  the  demands  ac^'usted  before  any  payment, 
and  the  whole  costs  of  the  litigation  might  fall  upon  the  fund.     It  was  ob- 
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camstances,  of  the  courts  of  law  not  taking  notice  of  a  decree  in  what 
in  equity,  which  therefore  compels  them,  in  support  of  their  8"*"**®*^ 

ler^ed,  tiiat  bills  by  exeoatora)  in  the  fint  instanoe,  to  have  the  aneta  brong^t 
into  equity  and  distributed  aa  e<[uitable  assets,  had  always  been  rejected. 

"  The  case  of  SnUffi  v.  Eyles,  in  lt42,  (2  Atk.  385,)  brought  the  subject  before 
Lord  Haidwiokei  who  held,  that  a  decree  for  an  account,  quod  eompuUtt  did 
sot  alter  the  nature  of  the  demand ;  and  that  until  ajmai  decree,  an  executor 
might  confess  a  judgment  which  would  have  priority,  because,  until  then,  it 
would  be  impoasible  to  pronounce  who  would  be  debtor  or  creditor ;  and  the 
same  doctrine  was  lately  held  by  Lard  Eldon,  in  Ferry  y.  FkOps,  (10  Yea.  34.) 
He  said  that  a  final  decree  upon  a  sum  aacertained  was  equal  to  a  judgment ; 
but  that  a  mere  decree  for  an  account  of  the  demand  of  the  creditor  and  of  the 
assets  in  the  hands  of  the  executor,  with  a  mere  direction  for  payment  out  of 
the  result  of  that  account,  would  not  prevent  the  executor  ih>m  paying  a  judg- 
ment Until  it  is  ascertiuaed  what  is  due,  and  a  report  and  an  order  made 
thereon  to  pay,  non  tramnt  ta  rem  jvdieaiam.  All  the  decrees  ^)pealed  from 
in  Morris  y.  The  Bank  of  Ihigkmd,  were  decrees  ordering  payment  of  sums 
liquidated  by  statements  in  the  bill,  and  the  admissions  of  the  answer,  and 
were  considered  in  the  House  of  Lords  as  final  decrees. 

"  The  anetiymoua  case  in  3  Atk.  6Y2,  is  too  brief  and  loose  to  be  of  much  oon» 
sequence ;  but  from  that  case  it  would  appear  that  any  single  creditor  might 
file  a  bill  against  the  executor,  without  t^dng  notice  of  other  creditors,  and 
the  decree  would  be,  that  the  executor  account  before  a  master,  and  pay,  «a 
the  cowat  of  administrcitUmi  according  to  the  order  of  legal  preference  of  the 
debts,  to  be  by  him  exhibited  to  the  master.  But  in  Martiu  y.  Martin,  in  1T48, 
(1  Yes.  211,)  Lord  Hardwicke  lays  down  more  precisely  the  practice  of  the 
court  in  the  analogous  case  of  the  heir-at-law.  Actions  at  law  were  brought 
by  several  bond  creditors  against  the  heir,  and  a  bill  was  also  fllod  against  the 
heir,  by  other  bond  creditors,  on  behaif  of  (hemtdoea  and  *w  o^f^  credOore^  to 
have  satisiiMtioa  out  of  the  real  and  personal  assets.  ^^^  w<^  *  "^<^  of  dili- 
gence by  different  sets  of  creditors  in  the  different  concurrent  jurisdictions.  A 
decree  was  obtained  m  chanceiy,  directing  p^  account  of  the  debts,  and  a  sale 
of  the  real  assets  descended,  to  satisl^  tkose  demands.  The  heir  then  filed  his 
bill  to  reetiain  those  bond  creditotv  who  sued  at  law,  because  by  the  decree 
for  a  sale,  the  ftmd  was  taken  from  him.  The  Lord  Chancellor  granted  the 
injunction,  and  held  that  the  heir  or  executor,  in  a  like  case,  had  no  relief  but 
by  injunction,  to  support  the  decree  and  prevent  a  double  charge,  for  though 
the  decree  was  prior  in  time,  it  could  not  be  pleaded  at  law.  The  decree  or 
judgment  first  obtained  must  be  first  paid,  and  if  the  decree  be  prior,  it  could 
only  be  established  by  injunction.  But  he  observed,  that  unta  a  decree^  a  pro- 
ceeding by  different  creditors  in  different  suits,  in  law  and  equity,  cannot  be 
stopped,  or  the  chance  of  gaining  priority  prevented.  The  constant  course  of 
the  court;  on  a  decree  for  sale  in  satis&ction  of  a  bond  creditor,  not  only  m 
the  case  where  it  was  on  behalf  of  himself  and  others,  but  even  where  the  bill 
was  for  eatisfacthn  of  Jua  own  particular  debi,  was  to  direct  an  account  of  aH 
the  Umd  ddfts  of  the  ancestor,  ioith  Uberty  to  the  creditors  to  come  in  for  a  satisfac' 
tion.  He  said,  no  decree  could  be  made  without  this  liberty,  for  all  the  credit- 
on  were  entitled  to  receive  satisfiictien,  and  might  otherwise  sue  at  law  and 
proceed  against  the  estate,  which,  after  the  decree  for  a  eale,  would  be  mis- 
chievous. 

*'  This  case,  then,  settles  the  rule^  that  fn  a  suit  agamst  the  heir,  and  decree 
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Ia  what  oafloi  jurisdiction,  to  establish  their  decrees  by  injunction.    It  was 
granted.  ^^  ^^^  ^^^^  granted,  upon  bill  filed  against  the  creditor  pray- 

Ibr  a  sale,  it  enures  for  the  benefit  of  all  the  creditors,  against  the  heir,  and 
draws  the  entire  distribution  of  the  assets  of  the  heir  into  this  court. 

"  Tlie  case  of  Douglass  v.  Clay^  in  1767,  (dted  in  1  Bro.  184,  and  10  Yes.  40,) 
was  decided  by  Lord  Camden,  upon  the  administration  of  personal  assets ;  he 
held,  that  until  a  decree,  any  creditor  might  proceed  at  law,  but  afber  the  de- 
cree, the  court  considered  it  as  much  available  to  any  creditor,  and  as  to  all 
who  came  in,  as  if  all  had  obtained  judgment  A  decree,  therefore,  at  the  suit 
of  creditors  against  an  executor,  for  an  account,  binds  all  other  creditors,  and 
if  they  afterwards  sue  at  law,  the  court  will  enjoin  them.  Lord  Thurlow, 
afterwards,  in  Brooks  v.  Beynoids^  in  1782,  (1  Bro.  183,)  declared  the  same 
rule.  That  was  a  bill  by  trustees  against  the  heir,  executor  and  legatees ;  and 
the  decree  directed  proper  accounts  to  be  taken,  and  the  personal  estate,  not 
specifically  bequeathed,  to  be  applied  to  pay  debts  and  legacies ;  and  if  not 
sufficient,  any  creditor  was  at  liberty  to  apply  to  the  court  Here  was  no 
special  order  for  creditors  to  come  in.  Proceedings  were  had  under  the  decree, 
but  there  was  no  report ;  and  in  the  meantime  there  was  a  suit  at  law  by  a 
creditor.  The  executor  filed  a  bill  to  stay  that  suit,  and  the  chancellor  held 
that  it  made  no  difference  though  creditors  were  not  ordered  to  come  in,  nor 
the  bill  filed  on  behalf  of  creditors,  for  they  might  come  in  before  the  master, 
and  as  the  court  had  taken  the  fimd  into  its  own  hands,  it  would  not  permit 
the  executor  to  be  sued  at  law. 

"These  two  cases  would  seem  to  settie  the  rule  in  the  case  of  personal 
assets,  as  much  as  that  before  Lord  Hardwicke  did,  in  the  case  of  the  heir; 
and  they  consider  a  decree  against  an  executor,  as  enuring  equally  fw  the 
benefit  of  all  the  creditors,  and  as  drawing  the  whole  administration  of  tlie 
personal  assets  loto  this  court 

The  case  of  OoaUyy,  Fryer,  in  1789,  (2  Cox,  201,)  is  much  to  the  same  pur- 
pose. A  creditor  filed  to^p  on  behalf  of  liimself  and  aU  the  other  creditors 
who  should  come  in  and  con^bute,  for  an  account  of  the  personal  estate  of 
the  mtestate,  and  a  distribution  numbly  among  all  tlie  creditora.  The  admin- 
istrator submitted  to  account,  and  a  dt^^e  was  made  for  taking  an  account^ 
advertising  tlM)  creditors,  and  for  a  rafeaM8«,trt6u(i<>».  The  administrator  was 
sued  at  law  before  filmg  the  bill,  and  after  pleafliuK,  and  immediately  after  the 
decree,  filed  a  bill  for  an  mjunction.  Lord  Thurlow  said,  it  was  now  the  set- 
tied  rule  of  the  court,  not  to  permit  any  creditor  to  prowd  at  kw  against  an 
executor  or  administrator,  after  a  decree  to  account,  and  for  payment  o/aUdOts, 
for  that  gives  every  creditor  who  comes  in,  a  claim  equal  to  tliat  of  a  creditor 
by  judgment  at  law,  from  the  date  of  the  decree.  The  court  only  supports  a 
decree  as  equal  in  pomt  of  rank  to  a  judgment^  and  then  follows  the  rule  of 
law  giving  preference  to  the  judgment  or  decree,  prior  in  time.  Such  a  decree 
was  considered  as  taking  the  administration  of  the  whole  pereonal  estate  into 
the  hands  of  the  court,  and  that  aU  subsequent  proceedings  at  law  were  to  be 
stayed.  The  iiyunction  was  granted,  but  as  the  suit  at  law  was  firet  com- 
menoed,  the  creditor  was  allowed  to  prove  his  costs  also  under  the  decree. 

"The  following  case  of  HardcasUe  v.  ChetUe,  in  1792,  (4  Bro.  163,)  was 
founded  upon  the  same  doctrine,  and  related  to  the  question  of  staying  suits 
at  law.  It  was  the  case  of  a  bill  by  a  creditor  on  behalf  of  himself  and  other 
creditors,  against  an  administrator,  for  an  account,  Ac.  The  usual  docroe  was 
rendered  fbr  takmg  an  account,  and  for  creditors  to  come  in  before  the  master. 
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ing  an  injunction ;  but  an  alteration  was  introduced  by  Lord  In  wiiat  euos 
Bosslyn(a)  (which  though  disapproved  of  X*)  has  been  sane-  ^^'^^^^ 

(a)  demiy  y,  Ckwrly,  tit.  8  Tea.  621. 
{b)  8  Yes.  620. 


and  the  usual  notice  was  inserted  in  tke  gazette.  'A  creditor  came  in  before 
the  master,  but  did  not  establish  his  debt,  and  afterwards  sued  at  law  and  ob- 
tained a  verdict.  A  motion  was  made  for  an  injunction  to  stay  the  entry  of 
judgment.  The  Lord  Oommissioners  granted  the  motion,  and  held,  that  as  the 
creditor  had  appeared  before  the  master  to  prove  his  debt,  he  had  so  iar  be- 
come a  party  to  the  suit,  as  to  warrant  the  motion  ivithout  filing  a  new  biU, 

In  Bush  V.  Higgsj  in  1T99,  (4  Yes.  638,)  an  executor  who  liod  been  sued  at 
law,  and  in  which  suit  issue  had  been  joined,  filed  his  bill  to  stay  that  suit  at 
law,  and  prayed  for  the  direction  of  the  court  as  to  his  administration.  His 
counsel  endeavored  to  support  the  injunction,  contrary  to  the  received  doctrine, 
that  it  was  previously  necessaiy  that  there  should  be  a  decree  for  an  account 
at  the  instance  of  a  creditor,  and  the  executor  cannot  come  in  voluntarily  and 
file  a  bill  against  all  the  creditors.  But  Lord  Loughborough  said,  that  there 
was  no  instance  in  which  a  creditor  at  law  had  been  stopped,  ttnless  there  was 
o  decree  under  ivkieh  he  could  come  in ;  and  he  said  ftirther,  that  the  executor 
o  oold  not  file  a  bill  against  all  the  creditors.  This  would  be  to  cast  off  at  once 
upon  the  court  the  whole  burden  of  his  administration. 

"  The  subject  was  brought  into  discussion  before  Lord  Eldon,  in  PaxUm  v. 
D<fugUi88,  in  1803,  8  Yesey,  520.  Here  was  a  decree  for  an  account  against 
an  administrator,  and  a  motion  was  then  made  on  his  part,  for  an  injunctioo, 
to  restrain  a  creditor  at  law,  and  it  was  considered,  on  that  side,  as  a  motion 
almost  of  course.  The  objection  was,  that  there  ought  to  have  been  a  bill  filed 
against  the  creditor,  to  sustain  the  motion.  Lord  Eldon  said,  that  it  was  well 
settled,  that  a  decree  for  administration  of  assets  was  a  decree  in  nature  of  a 
judgment  foraU  creditors;  and  that  since  Lord  Hardwicke's  time,  tlie  court 
had  been  in  the  habit  of  enjoining  any  creditor ^  for  that  purpose.  The  recent 
practice  introduced  by  Lord  Rosslyn  had  been  to  grant  the  injunction  without 
a  new  biSL^  on  the  convenient  ground,  that  the  creditor  might  come  in  before 
tlie  master  upon  the  foot  of  the  decree,  witliout  a  bill,  as  the  decree  was  for 
him ;  and  it  seemed  reasonable,  in  or^or  to  save  expense,  that  the  executor, 
when  sued,  giving  notice  to  the  creditor,  should  be  able  to  bring  liim  in.  The 
decree  was  in  the  nature  of  a  judgment  for  all  creditors,  and  as  it  cannot  be 
pleaded  at  law,  the  jurisdiction  must  be  given  up,  if  it  did  not  stop  all  pro- 
ceedings, and  all  farther  costs  at  law,  after  a  notice  of  the  deoree^  to  be  given  by 
the  party  seeking  to  restrain  the  creditor. 

*'  The  lord  chancellor  refiiscd  to  grant  the  injunction,  without  an  affidavit  Of 
tlie  executor,  as  to  the  assets  on  hand;  and  the  practice  was  adopted  to  pre- 
vent the  abuse  of  bills  being  filed  by  a  friendly  creditor,  in  collusion  with  the 
executor,  and  a  decree  from  being  *  snapped,'  as  Lord  Eldon  expressed  it.  by 
a  solicitor  who  was  concerned  for  all  parties,  and  an  injunction  procured,  and 
then  no  money  was  to  be  found  "viitli  the  executor,  while  the  creditor  at  law 
had  thus  lost  the  opportunity  to  fix  him. 

"  Lord  Redesdale  had  occasion  to  declare  the  course  of  the  English  practico^ 
and  tlie  rules  of  equity  on  this  subject,  in  the  case  of  Largen  v.  Bawen^  1  8ch. 
ft  Lef  296.  He  said,  that  if  a  creditor  at  law  can  obtain  judgment  before  a 
docreo^  he  will  have  obtained,  and  will  be  protected  in  this  priority;  and  that 
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In  vhat  cases  tioned  by  subsequent  practice,)  by  whicH  the  court  permitd 
^^'^^  this  order,  after  notice  given  to  the  creditor,  to  be  obtained 

cfaanoeiy  would  not  restrain  creditors  at  law  against  executors,  merelj  on  a 
bittJQed  by  other  creditora  But  when  a  decree  is  obtained,  the  court  proceeds 
on  the  ground,  that  the  decree  ia  a  judgment  in  favor  ofaUihe  creditors^  and  that 
all  ought  to  be  paid  according  to  their  priorities  as  they  then  stand;  and  the 
court  could  not  execute  Its  own  decree,  if  it  permitted  courts  of  law  to  alter 
the  course  of  payment 

"  The  practice  in  Paacton  r.  Douglass  was  afterwards  recognized  in  OUpin  t. 
Lady  Southampton,  18  Yesey,  469.  It  was  the  case  of  a  bill  by  a  creditor 
against  an  administrator.  The  usual  decree  was  obtained,  and  on  a  motion 
for  an  ii^junction,  Lord  Eldon  said,  that  where  the  answer  did  not  state  what 
the  assets  were,  the  executor  must  state  them  by  affidavit,  before  an  ii^unctlon 
would  be  granted,  to  restrain  a  creditor  from  proceeding  at  law.  He  observed, 
that  these  suits  were  generally  by  the  executor,  in  the  name  of  a  creditor;  the 
object  was  to  give  a  judgment  to  aUthe  creditors,  and  to  secure  a  distribution  of 
the  assets,  without  preference  to  any,  and  that  where  once  a  decree  was  made, 
it  was  impossible  to  permit  a  creditor  to  go  on  at  law.  To  close  this  part  of 
the  inquiry,- 1  shall  only  refer  to  the  case  oi  Dyer  v.  Kearsley,  in  1816,  2  Meri- 
vale,  482,  note.  The  motion  there  was  by  the  plaintiff,  the  creditor  who  had 
obtained  the  usual  decree,  and  then  an  action  at  law  by  another  creditor,  and 
a  judgment  by  default  The  motion  was  to  restrain  execution  at  law ;  and  it 
was  granted  upon  the  usual  affidavit  of  the  executor,  as  to  the  state  of  the 
funds,  and  with  a  declaration  that  the  plaintiff  at  law  was  entitled  to  his  costs 
up  to  the  timo  when  he  had  notice  of  the  decree,  to  be  paid  out  of  the  assets. 

^'  We  now  perceive,  that  the  observation  of  Sir  James  Mansfield,  in  1  Gampb. 
N.  P.  148,  was  founded  on  the  best  authority,  when  he  said,  that  the  creditors 
of  a  deceased  insolvent  might  always  be  compelled,  through  the  medium  of  a 
court  of  equity,  to  take  an  equal  distribution  of  assets,  without  preference  to 
any;  and  that  it  was  only  necessary  for  a  friendly  bill  to  be  filed  against  the 
executor  or  administrator,  to  account,  afi^r  which  (that  is,  after  the  decree)  the 
dhanoellor  would  ei\join  any  of  the  creditors  from  proceeding  at  law. 

"  The  doctrine,  then,  as  finally  setUed  in  the  English  chancery,  is,  that  upon 
the  usual  decree  to  account,  in  a  suit  by  one  or  more  creditors  against  the 
executor,  either  singly  for  themselves,  or  specially  on  behalf  of  themselves  and 
all  otiier  creditors,  (for  it  makes  no  difference,)  the  decree  is  for  the  benefit  of 
all  the  creditors^  and  in  a  nature  of  a  judgment  for  aU ;  and  all  are  entiUed, 
and  are  to  have  notice  to  come  in  and  prove  their  debts  before  the  master; 
and  that  from  the  date  of  such  decree,  an  injimction  will  be  granted  upon  a 
due  disclosure  of  assets,  upon  the  motion  of  either  party,  to  stay  all  proceedings 
of  any  of  the  creditors  at  law.  The  establishment  of  this  doctrine  and  practice 
is  to  be  traced  back  to  the  decisions  of  Lord  Hardwicke,  Lord  Camden,  and 
Lord  Thurlow,  though  the  practice  of  staying  proceedings,  on  motion,  without 
a  new  bill,  and  of  requiring  a  disclosure  of  assets  tg>  prevent  abuse,  is  of  more 
recent  date.  The  usual  decree  for  an  account,  or  quod  coir^mtetf  is  sufficient  to 
warrant  the  interference  with  proceedings  at  law;  and  it  is  not  necessary,  as 
Lord  Thurlow  observed  in  Kenyon  v.  Worikingtm,  cited  in  10  Veeey,  40,  that 
the  decree  should  be  final,  though,  as  we  have  seen,  it  is  thejinai  decree  only 
upon  a  dUm  ascertained,  that  is  equal  to  a  judgment,  and  entiUed  to  a  prefer- 
ence in  payment,  if  prior  in  tima 

'*  It  would  rather  appear,  that  the  doctrine  of  Lord  Hardwicke  and  his  sao- 


!rO  STAT  PBOCBBDmOS  AT  LAW.  64—6 

upcm  motion.    It  is  granted  either  at  the  implication  of  the  in  wiiat  oaees 
executor  or  admini8trator,(a)  or  of  the  heir,(J)  or  of  another  ^^^'^^ 
creditor  ;(c)  and  the  court  will  extend  the  injunction  to  stay 
trial  without  the  afiSidayits  required  in  ordinary  case&(c2) 

*But,  if  the  executor  has  so  pleaded,  that  the  plaintiff  at  [*551 

law,  if  he  should  falsify  the  plea,  would  be  entitled  to  a  judg- 
ment de  bonis  propriis,(e)  or  to  a  judgment  de  bonis  testatoris 
et  si  rum  depropriis,  and  costs  de  bonis  propriis,{f)  the  court 
will  not  interpose.  In  a  case,  however  where  the  executors 
had  obtained  time  to  plead,  and  after  the  degree  suffered 
judgment  to  go  by  de&ult,  Lord  Eldon  granted  the  motion, 
considering  the  executors  suffering  judgment  to  go  by  de- 
fiiult,  to  be  nothing  more  than  their  saying  that  they  were 

(a)  Morris  v.  Bank  of  England,  sup.  Dtmglas  v.   Clay,  1  Dick.  393.     Goate 
V.  Fryer,  3  Bro.  C.  0.  23 ;  2  Cox,  201.    Kenyan  v.  Worthington,  2  Dick.  668.  • 
Paxton  y.  Douglas,  8  Vea  260.     Tbrrywest  v.  Featherhy,  2  Meriv.  480.    Brook  v. 
Skinner,  ib.  481,  n. 

(6)  Martin  r.  MarHn,  1  yes.  211. 

(c)  Brooks  T.  Reyndda,  1  Bro.  C.  0.  183 ;  2  Dick.  603.    ffardcastle  y.  CJietUe, 
3  Bro.  0.  C.  163.    Dyer  v.  KearsUy,  2  Meriv.  482,  n.     Cox  v.  King,  ib. 

(d)  GocBte  V.  Fryer,  sup.    Kenyan  v.  Worlhington,  sup. 
(c)  Brook  r.  Skinner,  sup. 

(/)  Terrywest  v.  Featherhy,  sup. 


ceasoTS  was  only  a  neceasaiy  consequence  of  the  principles  long  before  recog' 

nized,  that  chanceiy  had  concurrent  jurisdiction  in  the  case,  and  that  final 

decrees  were  to  be  protected  as  equal  to  judgments.    The  latter  practice 

became  indispensable  to  support  the  acknowledged  jurisdiction,  inasmuch  as 

the  executor  could  not  plead  the  decree  in  bar  of  a  suit  at  law,  and  he  would, 

therefore,  have  been  exposed  to  a  double  charge.    We  have  seen,  that  that 

great  man,  and  able  lawyer.  Sir  Joseph  Jekyll,  near  a  century  ago,  perceived 

the  necessity,  and  expressed  a  strong  opinion  in  favor  of  the  rules  and  course 

of  proceeding  which  prevail  at  this  day.    The  only  material  variation  between 

the  former  and  the  latter  doctrine,  is  in  respect  to  the  distribution  of  the  assets. 

Formerly,  the  decree  seemed  to  be  considered,  judging  from  the  more  loose 

language  of  the  cases,  as  a  lien  in  favor  only  of  the  particular  creditor  who 

filed  the  bill ;  and  creditors  who  were  not  parties  to  the  suit,  and  were  not 

judgment  creditors,  were  to  be  paid  out  of  the  residue  of  the  assets,  in  the 

course  of  administration,  which  would  give  specialty  creditors  a  preference 

over  simple  contract  creditors.    But  now,  according  to  opinions  to  be  deduced,     . 

as  I  apprehend,  from  the  time  of  Lord  Camden,  they  would  all  be  paid  rateably, 

after  the  judgment  creditors  were  satisfied ;  and  this  not  only  on  the  general 

rule  of  equality,  when  equity  distributes  the  fUnd,  but  also  on  the  ground,  that 

the  usual  decree  to  account,  and  allowing  all  the  creditors  to  come  in,  rendered 

the  decree  in  the  nature  of  a  judgment  in  favor  o/ofi."  Kent,  Ch.  iu  Thompson 

V.  Brown,  4  Johns.  Ch.  Bep.  636,  et  $eq. 
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In  what  oases  ready  to  do  whatever  a  court  of  equity  might  think  pro- 

^^  per.(a) 

The  ground  of  this  jurisdiction,  is,  the  circumstance  of  the 
court  having  taken  the  fond  into  its  own  hands.  As  this 
can  only  be  done  by  the  operation  of  a  decree,  the  court  will 
in  no  instance  interpose  before  decree,(6)  a  mere  decree  for 
an  account  of  the  demand  of  a  creditor,  and  of  the  personal 
estate  come  to  the  hands  of  the  executor,  with  a  direction  for 
pajTnent  out  of  the  result  of  the  account,  is  not  a  decree  to 
prevent  the  executors  from  paying  a  judgment :  there  must 
be  a  report  said  final  decree  upon  it.(c)[l] 

(a)  Dyer  v.  Kearsky^  sup. 

(b)  Anon,  cit  1  Yes.  213.    Bush  v.  Uiggs,  4  Yos.  638. 

(c)  Ferry  v.  PhelpSj  10  Yes.  34. 

[1]  A  decree  iajinal  when  all  the  facts  and  circumstances  material  and  neces- 
sary to  a  complete  explanation  of  the  matters  in  litigation  are  brought  before 
the  court,  and  so  fully  and  clearly  ascertained  on  both  sides,  that  the  oourt  is 
enabled,  upon  a  full  consideration  of  the  case,  made  out,  and  relied  upon  by 
each  party,  finally  to  determine  between  them,  according  to  equity  and  good 
conscience.     1  Barb.  Oh.  Pr.  330,  citing  Kane  v.  Whitick,  8  Wend.  Rep.  224; 
1  HaiT.  Gh.  Pr.  420.    A  decree  may  be  final,  although  it  directs  a  reference  to 
a  master,  if  all  the  consequential  directions  depending  upon  the  result  of  the 
master's  report  are  contained  in  the  decree,  so  that  no  ftuther  decree  of  the 
court  will  be  necessary,  upon  the  confirmation  of  the  report,  to  give  the  par- 
ties the  fiiU  and  entire  benefit  of  the  previous  decision  of  the  court     Jb,    A 
decree  dh-ecting  land  to  be  conveyed,  and  appointing  a  commissioner  to  oonvey 
it,  is  final.    So,  also,  a  decree  ascertaining  the  amount  due,  directing  a  salc^ 
and  giving  costs.     Or  upon  a  bill  for  a  specific  perfonnanoe,  a  decree  made  on 
the  commg  in  of  a  master's  report,  by  which  the  quantity  of  land  to  be  con- 
veyed and  the  balance  of  money  to  be  paid,  are  ascertained,  directing  that  a 
conveyance  be  executed  on  such  balance  being  tendered.    Larue  v.  Lame^  2 
Little.  Rep.  261.    Fidd  v.  Boss,  1  Monroe,  137.*    JVavis  v.  Waters,  1  John.  Ch. 
Rep.  86.    Also  a  decree  dismissing  the  complainant's  bill,  unless  accompanied 
vrith  a  direction  that  the  dismissal  is  to  be  without  prejudice  to  the  complain- 
ant's right  to  file  another  bill.     2  Dan.  175,  638.    So  where  a  bill  was  dis- 
missed in  consequence  of  fixcts  not  having  been  properly  put  in  iasue;  or  of 
the  agreement  for  the  specific  performance  of  which  the  bill  was  filed,  turning 
out,  upon  the  evidence,  to  be  dificrent  Scorn  that  actually  proved.    McXeUy. 
CahiU,  2  BligK  263.     WoHamY,  Beam,  7  Yes.  222.    LyndMy  v.  Lynck,' ^ 
8ch.  k  Le£  1.-    A  decretal  order  upon  which  an  execution  may  be  taken  out 
is  a  final  decree.     1  Barb.  Ch.  Pr.  331,  citmg  Uaskea  v.  BanH,  I  McCord's 
Ch.  Rep.  32.    A  decree  which  settles  the  rights  of  the  parties  and  disposes  of 
the  general  costs  of  the  cause,  and  which  contains  tlie  consequential  directions 
fbr  carrying  the  decree  into  effect,  upon  the  coming  in  and  confirmation  of  the 
report  of  a  master  to  whom  a  reference  is  directed  to  ascertain  the  amount  to 
be  paid,  is  substantially  a  final  decree,     ^lor  v.  Read^  4  Paige,  661.    A  de- 
cree disposing  of  the  whole  subject,  deciding  all  questions  in  controversy,  as- 
certaining the  rights  of  aiQ  parties^  and  awarding  costs;  although  it  appoints 
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If  the  action  has  been  commenced  before  the  bill  filed,  the  Xn  what  oaseB 
creditor  will  be  at  liberty,  upon  discontinuing  the  action,  to  ^^^^ 

a  eommiflsioner  to  aeU  part  of  the  subject^  and  acoomit  for  and  pay  the  proceeda 
to  the  partiefl^  with  Ubertjr  to  them  to  apply  to  the  oourt  to  add  other  or  sub- 
stituto  new  commissioners)  or  for  a  partition  of  the  subject  to  be  sold,  in  kind 
is  a  final  decree.  Harvey  v.  Bronsoi^  1  Leigh,  108.  When  a  decree  is  made 
as  to  one  of  seyeral  defendants  whose  interests  are  not  at  all  connected  with 
each  other,  with  a  direction  for  the  payment  of  costs  as  to  that  defendant,  such 
decree  is  final,  as  to  him,  although  the  cause  may  be  still  pending  in  court  as 
to  the  rest.  1  Rand.  421.  A  decree  upon  a  bill  of  interpleader,  that  the  bill 
IS  properly  filed,  is  a  final  decree.    Aiki7»aon  v.  MankSj  1  Cowen,  691. 

Every  decree  which  disposes  of  the  whole  cause,  and  leaves  nothing  further 
to  be  done  is  a  final  decree.  Thnnanes  hdra,  v  PcUeraon,  6  Leigh,  196.  A  de- 
cree is  not  the  less  final  because  something  remains  to  give  it  effect  P<itter' 
son  V.  GatTiea^  6  Howard,  585.  A  decretal  order  on  which  execution  may  be 
taken  out  is  a  final  decree.  JSaskeU  v.  Raoul,  I  McOord's  Oh.  Rep.  32.  A  de- 
cree in  chancery,  disposing  of  the  whole  subject,  deciding  all  questions  in  con- 
troversy, ascertaining  the  rights  of  all  parties,  and  awarding  the  costs,  tiiough 
it  appoint  a  commissioner  to  sell  part  of  the  subject,  and  account  for  and  pay 
the  proceeds  to  the  parties,  with  liberty  to  them  to  apply  to  the  court  to  add 
others,  or  substitute  new  commissioners,  or  for  a  partition  of  the  subject  to  be 
sold,  m  kind  is  a  final  decree.    Sarvey  v.  BronsoTi^  1  Leigh,  108. 

A  decree  empowering  an  executor  for  pajrment  of  debts,  to  sell  the  lands 
of  his  testator,  and  report  his  proceedings  in  execution  thereof  to  the  court  is 
not  final,  but  interlocutoiy.  Goodwin  v.  MiUeTf  2  Munf.  42.  When  a  decree 
is  made  as  to  one  of  several  defendants,  whoso  interests  are  not  all  connected 
with  each  other,  with  a  direction  for  the  payment  of  costs  as  to  that  defend- 
ant,  such  decree  is  final  as  to  him,  although  the  cause  may  be  stiil  pending  iu 
the  court  as  to  the  rest    BoyaFs  admVs  v.  Johnson,  1  Rand.  421. 

A  decree,  though  deciding  the  right  to  the  property  in  controversy  and 
awarding  costs  of  suit,  is  only  iaterlocutory  if  commissioners  be  appointed  to 
carry  it  into  effect,  and  the  eourt  have  yet  to  act  upon  their  report ;  neither  does 
it  cease  to  be  mterlocutory  in  consequence  of  an  order  that  the  defendant  be 
attached  for  fiuling  to  comply  with  it  Miukey  v.  Befi;  ib.  623.  A  decree  di- 
recting land  to  be  conveyed  and  appointing  a  commission  to  convey  it,  is  final. 
LcaniA  V.  Loxva^  2  Litt  251.  A  decree  on  a  bill  for  specific  performance, 
directing  a  conveyance  and  referring  it  to  a  master  to  take  an  account  of  tho 
land  to  be  conveyed  and  of  the  balance  thereupon  to  be  made,  and  reserving 
the  question  of  costs  till  the  coming  in  of  the  report,  is  not  a  final  decree. 
Tranis  v.  WaJtitrs,  1  John&  Ch.  Rep.  86.  But  the  decree,  upon  the  coming  in 
of  the  master's  report  in  such  case,  ascertaining  the  quantity  of  land  to  be  con- 
veyed and  the  balance  moneys  to  be  paid,  that  a  conveyance  should  be  exe- 
cuted on  such  balance  being4endered,  is  a  final  decree.  Ih.  If  a  final  decree 
is  silent  as  to  costs,  they  are  lost  Ib.  A  decree  ascertaining  the  amount  due^ 
directing  a  sale,  and  giving  costs,  is  a  final  decree  \  and  the  seven  years  allow- 
ed absent  defendants  to  answer  is  to  be  computed  from  the  date  of  such  decree 
and  not  from  the  date  of  the  order  confirming  the  sale.  Fi4d  v.  BosSy  1  Mon- 
roe, 137.  A  decree  which  finally  decides  and  disposes  of  the  whole  merite  of 
the  cause,  and  reserves  no  fiirther  questions  nor  directions  for  the  fiiture  judg- 
ment of  the  court,  so  tliat  it  will  not  be  necessary  to  bring  the  cause  again 
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In  what  eafl38  prove  the  costs  as  a  debt  under  the  decree  ;(a)  and,  until 
notice,  the  party  seeking  to  restrain  the  creditor,  must  pay 
the  costs  occasioned  by  not  having  given  notice,  and  suflfer- 

[*56]  ing  the  *creditor  to  go  on :  but  after  notice  the  creditor  has  no 

costs.(6)  And,  in  one  case,  where  a  creditor  who  had  after  a 
decree,  brought  in  an  affidavit  of  debts  before  the  master, 
upon  notice  being  given  that  it  would  be  disputed,  afterwards 
brought  an  action ;  he  would  have  been  made  to  pay  the  costs 
of  the  application,  had  it  not  been  for  the  laches  of  the  other 
party.(c) 

As  this  practice  is  liable  to  considerable  abuse,  a  rule  has 
been  laid  down,  that  an  injunction  shall  never  be  granted, 
without  an  affidavit  by  the  executor  stating  what  money  he 
has  in  his  hands(c2)  and  Lord  Eldon  has  observed,  that  there 
is  no  application  which  he  would  sooner  listen  to,  than  that 

(a)  Goaie  v.  Fryer,  sup. 

(b)  Paxton  V.  Battgkts,  8  Ves,  521.    Dyer  v.  KetxrtHey^  2  Meriv.  482,  n. 

(c)  EwrdcastU  v.  ChetOe,  4  Bro.  G.  0.  163. 

{d)  Cleverky  v.  Cleverley,  sttp.    Paxton  t.  DouglaSj  ib. 

before  the  court  for  its  further  decision,  is  a  final  decree.  MUb  t.  JEhag,  7 
Paige,  18. 

A  decreee  may  be  final,  although  it  directs  a  reference  to  a  master,  if  all 
the  consequential  dhrections  depending  upon  the  result  of  the  master's  re- 
port are  contdned  in  the  decree,  so  that  no  ftirther  decree  of  the  court  will 
bo  necessary  upon  the  confirmation  of  the  report  to  gt^e  the  parties  the  fhll 
and  entire  benefit  of  the  previous  decision  of  the  court    Jh. 

A  decree  perpetuating  an  injunction  leaving  some  matters  of  aoooont  open 
for  further  consideration,  is  not  a  final  decree.  Brofon  v.  Swan^  9  Peters,  I. 
A  decree  is  final  which  settles  the  rights  of  the  parties,  although  there  be 
a  reference  to  the  master  to  compute  damages,  ftc.  Weaffiar/brd  y.  Jcmiegy  9 
Ala.  Rep.  1*70.  "When  the  object  of  a  bill  is  not  merely  the  aaoertamment  of 
a  sum  claimed  by  the  complainant,  but  the  enforcement  of  a  lien  in  satisfiM^on 
thereof  (which  is  contested  on  the  ground  of  jurisdiction,)  a  decree  asoertaimng 
the  balance  and  directing  its  payment,*  is  not  finaL  Lewis  v.  Ouion^s  adm^r.^  S 
B.  Mon.  Rep.  453. 

Where  a  decree  gives  all  the  consequential  directions,  so  as  finally  to  dispose 
of  the  whole  case,  upon  the  coming  in  and  confirmation  of  the  master's  report, 
by  a  conmion  order  in  the  register's  office,  without  the  necessity  of  bringing  the 
case  again  before  the  court,  for  any  other  decree«Dr  directions,  it  is  a  final  and 
not  an  interlocutory  decree ;  although  further  proceedings  must  be  had  in  the 
master's  office  to  carry  the  decree  of  the  court  into  effect  Quaekenbwh  r. 
Leonard,  10  Paige,  131.  A  decree  which  provides  for  a  reference,  and  reserves 
further  diroctions  until  the  coming  in  of  the  report,  so  that  the  cause  must  be 
set  down  again  for  hearing,  before  all  parts  of  the  litigation  are  disposed  o?  i« 
not  final,  and  therefore  cannot  be  appealed  firom,  although  it  adjudicates  upon 
the  merits  of  the  cause,  and  disposes  of  the  question  of  costs.  Ortiger  v.  DoiHf* 
lass,  2  Com.  Rep.  671.    (See  Am.  Ch.  Dig.  by  Waterman,  tit  Decrek.) 
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of  a  person  complaining  of  the  least  delay:  in  these  eases,"  In  what caaes 
his  Lordship  observed,  "  the  plaintiff  generally  fiivors  the  8^™°*^ 
defendant ;  the  practice  is  for  a  favorite  creditor  to  file  a  bill, 
and  snap  a  decree,  and  one  solicitor  is  concerned  for  all  par- 
ties. Bnt  it  is  his  duty  to  make  the  defendant  set  out  what 
he  has  in  his  hands ;  for  if  he  becomes  insolvent,  and  an  op- 
portunity appears  to  have  been  lost,  that  solicitor  would 
stand  in  great  peril  before  this  court."(a) 

A  court  of  equity  also,  in  the  necessary  support  of  its  ju-  Injunction 
risdiction,  holds,  that  irregularity  in  the  execution  of  its  pro-  ^  irregoiariy 
cess,  can  only  be  punished  by  itself,  and  accordingly  will  not  executing  the 
suffer  a  person  to  be  sued  at  law  for  irregularly  executing  its  court  of  equity. 
process.(^)[l]  Thus,  where  a  plaintiff  had  improperly  exe- 
cuted an  ^attachment,  Lord  Bathurst,  upon  the  defendant  af-  t  ^ » J 
terwards  bringing  an  action  for  false  imprisonment,  granted 
an  injunction,  on  the  ground  that  the  court  would  punish  its 
own  officer.(c) 

•'  'Where  a  plaintiff  is  proceeding  both  at  law  and  in  equity,  injunctioii  af- 
the  defendant  may  by  a  motion  of  course,(rf)  compel  him  to  ^J^iJ^^^ 

proceed  to 

(a)  8  Ves.  522.  ^^^^y- 

(&)  Badley  v.  Devereux^  1  Vom.  269. 

{c)  May  Y.  Hook,  dt.  2  Dick.  619. 

(d)  Vantghany.  Welch,  Mose.  210;  Anon.  ib.  304;  2  Madd.  281;  ISch.  and 
Lef.  176.     Bees  v.  Parkinson,  2  AnBt.  497. 

I.  ■■-  --  -  -  -■    —    ■  -— -        ■ 

[1]  The  court  of  chancery  has  jurisdiction  to  restrain  proceedmgs  elsewhere 
for  an  abuse  of  its  process,  and  may  compel  the  injured  party  to  apply  to  this 
court  for  redress.  Cfotdd  v.  Spencer,  5  Paige  Rep.  541.  The  distinction  be- 
tween '  erroneous'  and  '  irregular'  process  considered.  Woodcock  v.  Bennett^  1 
Cowen,  711.  An  erroneous  execution  is  vahd  until  the  time  of  sale  under  it; 
it  is  otherwise  an  irregular  execution ;  which,  when  set  aside,  is  considered 
a  nuUity  from  the  beginning,  and  this  even  against  a  bona  fide  purchaser  under 
it.  Ib,  When  a  rule  sets  process  aside  for  irregularity,  without  saying  more, 
and  the  particular  cause  is  not  shown  in  evidence,  the  process  will  be  deemed 
to  have  been  irregular  and  void  from  the  beginning.  Ib,  This  is  the  usual 
form  of  the  rule,  whether  the  process  be  considered  voidable  or  void.  Ib. 
An  execution  issuing  after  a  year  and  a  day,  without  a  previous  sci.  fa.,  being 
erroneous  and  voidable  only,  not  void,  a  sale  under  it  would  be  valid,  though 
it  be  afterwards  set  aside;  and  the  party  grieved  must  take  his  remedy  against 
the  party  at  whose  suit  the  fi.  fa.  issued.  Ib.  It  seems  that  process  void  in  a 
material  part  cannot  be  good  as  to  the  residue.  Ib.  An  execution  cannot  be 
scud  to  be  voidable  merely,  unless  there  is  a  party  Hving  who  can  avoid  it. 
Ib.  Irregularity  may  be  either  in  the  process  itself,  or  in  the  mode  of  issuing 
it  What  is  meant  by  process  being  irregular  on  its  face.  It  does  not  mean 
that  the  irregularity  should  be  stated  in  the  writ;  but  it  may  be  by  reference 
to  extrinsic  drcmnstances,  as  the  terms  of  the  court,  or  the  death  of  the  party, 
Ib.    (See  Am.  Ch.  Dig.  by  Waterman.) 
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In  what  cases  q[qqi  Jn  whicli  court  he  will  sue  ;[1]  and  if  he  elects  to  pro- 

*^^^*  ceed  in  equity,  the  proceedings  at  law  are,  by  that  order, 

stayed  by  injunction.(a)[2]     The  motion  to  put  a  plaintiff  to 

(a)  There  is  an  old  case,  in  which  the  plaintiff  was  restrained  from  proceed- 
ing in  his  action  at  law  without  being  put  to  his  election,  on  the  ground  of  his 
h&ymg  first  proceeded  m  equity.     BiU  v.  Body,  Cary,  TO. 

[1]  Election  arises  where  a  plaintiflf  is  pursuing  two  remedies  to  establish 
his  right.  2  Malloy,  347.  And  where  the  remedies  in  equity  and  law,  are  in- 
consistent, any  decisive  act  of  the  party  with  a  knowledge  ofhis  rights,  de- 
termines his  election.  Sanger  v.  Wood^  2  John.  Ch.  Cas.  416.  As  where  a 
party  has  instituted  a  suit  at  law  which  is  depending  on  appeal,  and  brings  a 
bill  for  rehef  on  the  same  subject-matter,  the  court  will  oorapel  him  to  make 
his  election.  Gibbs  v.  Perkinson,  4  Hen.  <k  Munf.  415.  And  so  also  where  a 
a  suit  by  bill  was  commenced  for  tithes,  and  an  action  at  law  to  recover  treble 
value  of  part  of  the  tithes.  The  court  ordered  the  plaintifl',  on  motion,  to  elect 
within  six  days.  Taunton  v.  Glyde^  10  Price  Rep.  129.  But  the  court  will 
allow  a  plaintiff  a  reasonable  time  to  make  his  election.  Brochea  v.  Ma/rtm^ 
Yerg.  Rep.  55.  Where  proceedings  to  try  the  right  of  property,  levied  on 
under  an  execution  are  pending,  and  the  plaintiff  files  a  bill  in  chancery  to  subject 
such  property  as  trust  estate,  to  the  payment  of  the  same  debt,  he  cannot  be 
forced  to  elect  wliich  remedy  he  will  pursue,  until  he  has  had  the  benefit  of 
the  defendant's  answer.  Hamilton  v.  Gillespie  et  aL^  4  Stewart,  130.  Where 
a  complainant  is  proceeding  in  a  suit  in  equity,  and  in  an  action  at  law  for  the 
same  subject-matter,  the  defendant  is  not  entitled  to  an  order  to  compel  him 
to  elect  in  which  suit  he  will  proceed,  until  such  defendant  haa  fully  answered 
the  complainant's  bill.  Soule  v.  Coming^  11  Paige,  412.  Vide  Tiflotson  v. 
GansoHj  1  Yem.  Rep.  103.  Broum  v.  PoyniZf  3  Mad.  Rep.  24.  The  com- 
.plainant  cannot  be  requh^d  to  elect,  while  a  demurrer  or  plea  to  the  bill,  or  an 
exception  to  the  defendant's  answer  for  insufficiency,  remains  undisposed  oC 
Jb,  Where  the  complainant  in  the  suit  in  equity  is  the  real  plaintiff  in  the 
action  at  law,  it  is  not  a  valid  objection  to  an  application  by  tlie  defendant,  to 
compel  the  complainant  to  elect  in  which  suit  he  will  proceed,  that  the  action 
at  law  is  brought  in  the  name  of  another  person  as  the  nominal  plaintiff.  Ih. 
Where  complainant  filed  his  bill  in  chancery  for  relief  against  a  judgment  at 
law,  and  subsequently  sued  out  a  writ  of  error  to  the  supreme  court  on  the 
pdgmentj  an  order  was  granted,  compelling  him  to  elect  in  whicli  court  he 
would  proceed.  Webb  v.  Williams,  Walker's  Ch.  Rep.  452.  On  a  motion  to 
compel  a  complainant  to  elect  between  prosecuting  his  suit  in  chanceiy,  and 
proceeding  on  a  writ  of  error  in  the  supreme  court  against  a  judgment  at  law, 
it  is  not  necessary  to  serve  a  copy  of  the  proceedings  in  the  supreme  court, 
with  the  notice  of  the  motion.  lb.  (See  Am.  Ch.  Dig.  by  Waterman,  title 
Election.) 

[2]  Eogers  v.  Vosburglij  4  Johns.  Ch.  Rep.  85.  And  if;  under  such  circum- 
stances, he  reftises  to  make  an  election,  the  injunction  will  be  forthwith  dm- 
solved.  Livingston  v.  Kans^  3  Johns.  Ch.  Rep.  224.  Under  the  present  organ- 
ization of  the  supreme  court  in  the  state  of  New  York  an  injunction  cannot 
now  be  issued  in  one  action,  to  stay  the  prosecution  of  another  in  the  same 
oourt  Dederick  agt  Baysradt,  4  Howard's  Pr.  Rep.  350.  "  Per  Habbib,  Jus- 
tice:— ^The  only  ground  upon  which  courts  of  equity  have  ever  interfered  witli 
prooeedings  in  other  courts,  by  allowing  an  injunction,  is  that  equitable  dr- 
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his  election  being  without  notice,  if  it  is  obtained  upon  a  ^  ^^  ****■ 
£ilde  allegation  that  the  suits  are  for  the  same  matter,  and  the 
plaintiff  comes  to  discharge  that  order,  if  the  court  has  no 
difficulty  in  determining  the  matter,  it  does  not  refer  it  to 
the  Master;  if  otherwise,  the  referene  is  made  to  inquire  whe- 
ther they  are  not  for  the  same  matter,  and  in  the  meantime, 
all  proceedings  are  stayed  in  both.  [3] 

cumstances  have  existed,  cognizable  only  in  a  court  of  equity,  which  rendered 
it  unconscientious  for  the  party  enjoined  to  proceed  in  a  court  which  had  no 
power  to  grant  the  relief  which  the  justice  of  the  case  demanded.  This  ground 
of  jurisdiction  can  never  exist  when  the  proceedings  sought  to  be  arrested  are 
in  the  same  court  to  which  application  is  made  for  the  injunction.  No  instance 
can  be  (bund,  in  wliich  a  court  of  equity  has  interfered,  by  its  writ  of  injunc- 
tion, issued  in  one  suit,  to  stay  proceedings  in  another  suit  pending  in  the  same 
court,  unless  such  court,  like  the  present  supreme  court,  before  the  adoption 
of  the  code,  exercised  both  common  law  and  equity  powers,  as  distinct  and 
independent  jurisdictions,  (Dyckman  y.  Kemochan,  2  Paige,  26 ;  1  Hofihian's- 
Fr.  89 ;  1  Clarke,  307.)  The  proper  practice  in  such  cases  is,  to  apply  to  the 
court  for  an  order  staying  proceedings  in  the  action.  Since  the  distinction  be- 
tween actions  at  law  and  suits  in  equity  has  been  abolished,  so  that  in  an  ac- 
tion to  enforce  a  strictly  legal  right  a  defence  purely  equitable  may  be  inter- 
posed, I  am  not  aware  that  any  case  can  occur,  in  which  it  would  be  proper 
to  interfere  by  injunction  to  stay  proceedings.  The  oommenoement  or  pen- 
dency of  one  suit  may  fUrnish  a  reason  for  staying  proceedings  in  another  suit ; 
but,  if  so,  the  application  should  be  made  in  the  suit  in  which  the  proceedings 
are  stayed." 

[3]  If  the  complainant,  after  an  order  to  elect,  elects  to  proceed  in  equity, 
chancery  will  restrain  bis  proceedings  at  law  by  injunction.  But  if  he  elects 
to  proceed  at  law,  and  fails  there,  the  dismissal  of  his  bill  will  be  no  bar  to  his 
filing  a  new  bill  for  the  same  matter.  Where  a  judgment  had  been  given  at 
law,  that  a  power  of  sale  had  not  been  well  executed,  the  defendants  at  law, 
under  the  alleged  execution  of  the  power,  filed  a  bill  in  equity  to  have  the 
defect  in  the  execution  of  the  power  supplied,  and  the  instrument  by  which  it 
had  been  executed  rectified;  and  they,  at  the  same  time,  prosecuted  a  writ  of 
error  on  the  judgment;  the  suit  in  equity  having  been  brought  to  a  hearing,  it 
was  held  that  the  compUdnants  in  equity  are  bound  to  elect  either  to  have  the 
bill  dismissed,  or  to  abandon  the  writ  of  error.  1  Russ.  ft  MyL  416.  The  com- 
plainant will  not  be  put  to  his  election  where  the  bill  is  for  discovery  only,  and 
no  relief  prayed.  Forum  Bomanum^  201.  Where  a  creditor  filed  a  bill  to  set 
aside,  or  obtain  relief  against  a  judgment  at  law,  confessed  by  his  debtor,  in 
favor  of  a  third  person,  on  the  ground  of  fraud,  and  during  the  pendency  of  bis 
suit  in  equity,  he  proceeded  at  law,  recovered  a  judgment,  and  issued  execu> 
tion,  under  which  the  property  of  the  debtor  was  advertised  for  sale,  the  court 
ordered  the  complainant  to  make  his  election  either  to  stay  execution  during 
the  continuance  of  the  injunction,  or  consent  to  have  the  injunction  dissolved. 
And  the  complainant  refhsing  to  make  an  election,  the  injunction  was  forthwith 
dissolved.  6  Bligh.  N.  S.  120.  If  the  complamant  considers  that  the  bill  and 
action  are  for  different  matters,  and  that  he  ought  not  to  be  compelled  to  elect, 
he  may  oppose  the  motion  on  that  ground ;  and  the  court  will  examine  the 
pleadmgs  in  each  suit,  and  generally  decide  without  ftuther  inquiry.    If  a  re- 
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In  what  cases       *The  plain tiif  cannot  be  put  to  his  election  before  answer ; 
*^°  (*)[!]  ^^^  ^  exceptions  are  taken,  can  the  defendant  move : 

(a)  Anon.  1  Yes.  jun.  91. 

ference  is  granted,  it  operates  as  a  stay  of  proceedings  in  both  suits,  in  the  mean 
time.  1  Barb.  Ch.  Pr.  248.  The  complainant  is  entitled  to  a  complete  answer 
before  he  can  be  put  to  his  election ;  for  possibly  he  cannot  decide  in  whidi 
court  it  would  be  most  advisable  he  should  prosecute  his  claim,  until  he  has  a 
full  and  complete  answer  from  the  defendant  He  cannot,  therefore,  be  put  to 
his  election  after  exceptions  are  filed,  until  they  are  answered.  And  it  is  irre- 
g^ular  to  obtam  an  order  to  elect  before  the  common  time  for  filing  exceptions 
has  expired.    lb. 

The  right  to  put  the  complainant  to  an  election  is  not  confined  to  suits 
brought  in  our  own  courts ;  but  he  may  be  compelled  to  elect  whether  he  will 
proceed  in  this,  or  in  a  foreign  court.    lb. 

[1]  Where  a  complainant  is  proceeding  in  a  suit  in  equity,  and  in  an  action 
at  law  for  the  same  subject-matter,  the  defendant  is  not  entitled  to  an  order  to 
compel  him  to  elect  in  which  suit  he  will  proceed,  until  such  defendant  has 
fhlly  answered  the  complaimmt's  bill  SoiUe  v.  Coming^  11  Paige,  414.  Vide 
TiUotson  V.  Gatisoti,  1  Yem.  Rep,  103.  Brown  v.  Poyntz,  3  Mad.  Rep.  24. 
The  compl^nant  cannot  be  required  to  elect  while  a  demurrer  or  plea  to  the 
bill,  or  an  exception  to  the  defendant's  answer  for  insufficiency,  remains  un- 
disposed o£  lb.  Where  the  complainant  in  the  suit  in  equity  is  the  real  plain- 
tiff in  the  action  at  law,  it  is  not  a  vaUd  objection  to  an  £^)plication  by  the  de- 
fendant to  compel  the  complainant  to  elect  in  which  suit  he  will  proceed,  that 
the  action  at  law  is  brought  in  the  name  of  another  person  as  the  nominal 
plaintiff.    lb.    (See  Waterman's  Am.  Ch.  Dig.  tit  Election.) 

The  Court  in  this  case  say : — "  The  affidavit  upon  which  this  motion  is  found- 
ed, states  that  the  suit  at  law  is  brought  by  the  complainant,  for  his  own  benefit, 
in  the  name  of  Scroepel,  as  the  assignee  of  the  latter.  And  I  am  of  opinion 
that  the  mere  fact  that  the  nominal  plunti^  in  the  suit  at  law,  is  a  diflerent 
person  from  the  complainant  here,  affords  no  sufficient  reason  for  refusing  an 
application  to  compel  the  complainant  to  elect.  The  application,  however,  is 
premature,  while  the  demurrer  in  this  suit  is  undisposed  o£  The  rule  is  stated 
in  all  the  books  of  practice,  and  in  reported  cases,  to  be  tliat  the  defendant  is 
not  entitled  to  an  order  to  elect,  until  he  has  fully  answered  the  complainant's 
bill.  In  TiBotaon  v.  Ganson^  1  Yem.  Rep.  103,  an  order  that  the  complainaot 
should  elect  was  discharged  as  irregular,  because  it  was  obtained  before  the 
defendant  had  answered.  And  in  Brown  v.  Poyntz^  3  Mad  Rep.  24,  Sir  John 
Leach  discharged  an  order  to  elect,  which  had  been  obtained  during  the  pen- 
dency of  exceptions  to  the  defendant's  answer  for  insufficiency ;  upon  the  ground 
that  the  complainant  was  entitled  to  a  complete  answer,  to  enable  him  to  de- 
cide in  which  court  it  would  be  most  advisable  to  prosecute  his  claim. 

"In  the  case  of  Vaughan  v.  Weis?i^  Mosel.  Rep.  210,  Lord  King  discharged 
an  order  to  elect,  which  had  been  obtained  before  the  argument  of  the  defend- 
ant's plea.  And  a  similar  decision  was  made  by  the  same  chancellor,  a  few 
months  afterwards,  in  an  anonymous  caso,  where  the  defendant  had  pleaded 
in  bar  of  the  relief  sought  by  the  complainant's  bill  Jb.  304.  In  this  last 
esse,  his  lordship  observed  that  the  order  to  elect  went  upon  the  supposition 
that  the  complainant  had  an  election  to  proceed  in  either  court ;  and  yet  the 
dsl^ndant  had  pleaded  matters  to  show  he  had  no  relief  in  equity.    Therefore 
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(a)  aud  it  is  irregular  in  the  defendant  to  obtain  the  order  in  what  oases 
before  the  time  for  filing  exceptions  is  expired.(6)    If  a  plea  ^^^  • 
is  put  in  the  defendant  cannot  move  tiU  the  plea  is  decided 
upon.(c)((i) 

In  like  manner,  after  a  decree  the  court  will,  at  the  appli-  After  decree 
cation  of  the  defendant,  restrain  the  plaintiff  from  proceedinc:  plaintiff  i^  . 

■*■  x-  o  equity  restirain- 

at  law  for  the  same  matter,  even  ^without  the  bill  filed  by  ed  ftom  pro- 
the  defendant  for  that  purpose,  it  being  a  contempt  to  pro-  ^^^^^ti^-^- 
ceed  at  law,  after  the  subject  of  the  cause  has  been  attached  [*59] 

in  a  court  of  equity  .(e)[l] 

(a)  TtUotsan  v.  Ganson,  1  Vern.  103.    Jones  v.  Lord  Strafford,  3  P.  "W.  90. 
(6)  Brown  v.  Poyntz^  3  Madd.  24 ;  Anon.  3  P.  W.  90.    If  he  elect  to  proceed 
at  law  the  bill  is  dismissed  with  costs,  ib. 

(c)  Ih.  Boyd  Y.  Heinzdman^  1  T.  and  B.  381.  Mouseky  y.  BasneUf  ib.  383, 
n.    MiUs  V.  Fry,  3  V.  and  B.  9. 

(d)  There  was  a  practice  formerly  which  is  said  to  have  been  common  in 
Lord  Chancellor  Bromley's  time,  but  which  was  checked  by  Lord  Ellesmere, 
and  finally  abolished  by  Lord  Bacon,  viz.  of  granting  injunctions  merely  upon 
priority  of  suit  Vide  Kidnere  v.  Harrison,  Gary,  68.  Lord  Bacon,  in  hia 
speech  on  taking  his  place  in  chancery,  as  an  instance  of  this  abuse,  mentioned 
a  case  where  the  bill  only  contained  the  following  words :  "  My  Lord,  the  Wll 
came  in  on  Monday,  and  the  arrest  at  common  law  was  on  Tuesday ;  I  pray 
the  injunction  upon  priority  of  suit."  He  added,  that  he  did  not  mean  to 
make  it  a  matter  of  a  horse-race,  who  shall  be  first  in  Westminster  Hall,  and 
accordingly  afterwards  abolished  it  by  his  13th  ordinance. 

(c)  Mocher  v.  Beed,  1  Ba.  A  Be.  318.  Wilson  v.  WecUkerlierd,  2  Meriv.  406. 
Vide  also  BeU  v.  ReOly,  2  Sch.  &  Lef.  430. 

the  complainant  was  not  bound  to  make  his  election  until  that  plea  was  argued. 
And  in  Fisher  v.  Met,  3  Mcr.  Rep.  45,  Lord  Eldon  discharged  an  order  to  elect, 
where  the  defendant  had  pleaded  in  bar  to  a  part  of  the  relief  sought  by  the 
bill,  and  had  answered  as  to  the  remainder ;  which  plea  had  not  been  disposed 
of  by  the  court  For,  as  was  observed  by  Sir  Samuel  Eomilly,  in  that  case, 
the  complainant  could  not  except,  so  as  to  obtain  a  full  answer,  until  the  plea 
was  disposed  of;  and  the  defendant  could  not  call  upon  the  complainant  to 
elect  until  he  had  answered  fully. 

"  The  reasons  for  refusing  an  order  to  elect,  during  the  pendency  of  the  ques- 
tion whether  the  matters  of  a  plea  are  not  sufficient  to  bar  all  relief  whatever 
in  this  court,  so  as  to  leave  no  case  for  election  unless  the  allegations  in  the 
plea  are  denied,  apply  still  more  strongly  to  the  case  of  a  demurrer  to  the 
whole  bill.  For,  as  the  order  to  elect  proceeds  upon  the  supposition  that,  if 
the  allegations  in  the  complainant's  bill  are  true,  he  has  a  concurrent  remedy 
in  this  court  and  in  the  suit  at  law,  it  is  evident  that  he  should  not  be  called 
on  to  elect  before  answer ;  and  while  the  defendant,  by  his  demurrer,  is  insist- 
ing that  he  is  not  entitled  to  any  relief  in  this  court  If  the  demurrer  should 
be  allowed  in  this  case,  therefore,  the  bill  will  be  dismissed,  and  no  motion  to 
elect  will  be  necessary.  And  if  the  demurrer  is  overruled,  or  the  complainant 
is  allowed  to  amend,  the  defendant  must  put  in  a  full  and  perfect  answer  before 
he  can  call  upon  the  complainant  to  elect" 

[1]  A  judgment  or  decree  of  a  court  of  competent  jurisdiction  is  a  good  bar 
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In  what  cafles 
granted. 

Exception  in 
the  case  of 
mortgagee. 


The  case  of  a  mortgagee  is  an  exception  to  this  rule,  as  lie 
has  a  right  to  proceed  on  his  mortgage  in  equity  and  upon 
his  bond  at  law  at  the  same  time.  [2]    But  as  the  mortgagee  can 

to  any  other  suit  between  the  same  parties  or  tlieir  privies  upon  the  same  sub- 
ject-matter. Bushes  heirs  v.  Hampton^  4  Dana,  84.  A  decree  of  a  court  of 
competent  jurisdiction  on  the  point  at  issue  before  it,  can  only  be  revived  in 
the  regular  course  of  appeal  Geiston  v.  Soyt,  1  Johns.  Gh.  Rep.  643.  The 
decree  of  a  court  of  peculiar  and  exdusive  jurisdiction,  is  conclusive  on  all 
other  courts.  lb.  Though  a  decree  in  a  former  suit,  to  which  the  plaintiff  and 
defendant  were  parties,  cannot  be  pleaded  in  bar,  until  is  is  signed  and  enrol- 
led<  it  may  be  insisted  on  by  way  of  answer.  Davoue  v.  Fanning^  4  lb.  199. 
A  decree  affecting  the  rights  of  one  of  a  party  to  it,  is,  as  to  him,  fraudulent, 
but  it  can  only  be  corrected  by  an  original  bilL  Bwrch  v.  Scott^  1 
Bland,  120. 

One  against  whom  a  decree  has  passed  cannot  sustain  a  bill  praying  relief 
inconsistent  with  that  decree,  by  making  another  party  and  charging  a  subse- 
quent Interest  in  him;  it  must  be  by  bill  of  review.  GUchristv.  GUchrist,  1 
Dev.  &  Batt.  362.  The  judgment  or  decree  of  a  court  of  competent  jurisdiction 
is  in  general  final  and  oonclusive^not  only  as  to  all  matters  determined  by  it, 
but  as  to  all  incidental  matters  which  might  have  been  properly  litigated  and 
decided  in  the  same  suit.  Talbot  v.  Toddj  6  Dana,  193.  The  exceptions  are, 
where  the  judgment  or  decree  was  obtained  by  fraud,  or  where  there  is  a  dis- 
covery of  new  evidence.    Jb. 

A  decree  rendered  in  another  state  giving  a  construction  to  an  ante-nuptial 
contract,  is  conclusive  in  a  suit  between  the  same  parties  or  their  privies  in  this 
state.  Peak  v.  lAgoUf  10  Yerger,  469.  A  decree  in  chancery  rendered  in  this, 
or  any  other  state  where  a  certain  sum  of  money  is  decreed,  would  be  conclu- 
sive of  the  same  right  in  a  subsequent  action  between  the  same  parties,  as  in 
the  case  of  a  judgment  at  law;  and  such  decree,  if  no  other  objection  prevails 
against  it,  might  be  the  foundation  of  a  suit  at  law.  Philips^  adm'r  v.  Thomp- 
s&n  etttx.  3  Stew.  &  Porter,  369.  But  such  judgment  or  decree,  to  constitute 
a  bar  to  a  subsequent  suit,  must  appear  to  have  been  rendered  directly  upon 
the  same  point,  and  between  the  same  parties ;  and,  it  is  not  sufficient  that  the 
same  matter  insisted  in  the  defence  to  a  subsequent  action,  was  incidentally 
involved  in  the  former,  or  can  be  argumentatively  inferred.  Jb.  And  the 
judgment  or  decree  cannot  l>e  used  in  evidence,  unless  it  appear  to  have  been 
mutual  and  reciprocal  between  the  parties.    Jb. 

A  final  decree  is  as  conclusive  as  a  judgment  at  law.  Washington  Bridge 
Co.  V.  Stewart,  3  How.  413.  A  docreee  is  binding  and  conclusive,  with  re- 
spect to  the  subject-matter  on  which  it  acts,  but  does  not  affect  the  rights  of 
third  persons  who  were  not  parties  to  the  cause  in  which  the  decree  was  ren- 
dered. JPCaUetal  v.  Harrison  etal.,  1  Brock.  126.  And  a  decree,  equally 
with  a  judgment  creates  a  lien  npon  land.     Scriba  v.  I>€ans  et  al  I  ib.  166. 

A  former  decree  in  chancery  operates  as  an  estoppel  only  as  to  the  facts  put 
in  issue  and  found.  CrandaU  v.  GaMup,  12  Conn.  Rep.  365.  A  decree  can- 
not be  incidentally  assailed,  but  is  conclusive  as  to  the  rights  and  liabilities  of 
the  parties  until  reversed  by  the  appellate  court,  or  impeached  by  an  original 
bill  for  fi:aud  in  obtaining  it,  or  attached  for  palpable  error,  by  a  bill  of  review. 
Sanders'  heirs  v.  Gatewood,  6  J.  J.  Marsh.  Rep  327.  (See  Am.  Ch.  Dig.  by 
Waterman,  tit  Decreb.) 

[2]  Booth  V.  Booth,  2  Atk.,  343 ;  BunneU  v.  MarHn^  Doug.  Rep.  417 ;  Schook 
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liave  nothing,  but  on  condition  of  re-conveyance,  and  giving  in  what  cases 

up  the  title  deeds,  the  mortgagor  will  not  be  obliged  to  pay  8^™^*®^ 

the  money  upon  the  bond,  if  there  is  any  danger  of  his  not 

getting  back  his  title  deeds;  therefore,  where  a  mortgagee 

had  lodged  the  title  deeds  with  an  attorney,  who  claimed  a 

lien  upon  them.  Lord  Eedesdale  restrained  the  mortgagee  from 

proceeding  at  law  upon  his  collateral  security:(6)  and  his 

Lordship  mentioned  a  case,  where  a  mortgagee  died  without 

any  heir  that  could  be  discovered  ;    and  the  court  restrained 

the  executor  from  proceeding  at  law  to  compel  payment  of 

the  money,  there  being  no  heir  who  could  re-convey.  [3]     The 

money  was  ordered  *into  court  until  the  executor  could  find  [*60] 

the  heir,  and  the  cause  remained  some  years  in  court,  until 

it  was  at  last  thought  worth  while,  to  get  an  act  of  parliament 

to  re- vest  the  estate  on  an  allegation,  that  the  heir  could  not 

be  found ;  the  crown  giving  its  consent. 


(a)  ScJioole  v.  SoB,  1  Sch.  and  Lef.  176. 


V.  SaUf  1  Sch.  k  Lef.,  176 ;  DwUdey  v.  Van  Buren,  3  Johns.  Ch.  Rep.  330 
Baijidd  v.  Kennedy,  1  Bay's  Rep.  501 ;  Hughes  v.  Edwards,  9  Wheat  489 
CuOwn  y.  Emanuel^  1  Ala.  Rep.  23 ;  Jackson  y,  HuU,  10  Johns.  Rep.  481 
JPCaS  V.  Lenox,  9  Serg.  &  Rawle,  307,  314;  JPOraw  v.  JPLanahan,  1  Peon 
Rep.  44;  Pierce  y.  Potter,  7  Watts,  475;  JBerger  v.  Kiester,  9  Wharton,  210 
[3}  The  law  in  relation  to  mortgages  affords  the  court  Teiy  ft^uent  nse  of 
the  process  of  injanction.  A  mortgage  is  now  consideredi  by  courts  of  equity, 
as  a  pledge  for  the  money  loaned,  7  Amer.  Com.  Law,  p.  61.  Powell  on 
Mortgages,  vol  1,  p.  11.  A  mortgage  is  considered,  in  eqmty,  a  loan,  with 
land  as  security  for  repayment  with  interest  Boper  v.  EadcHff,  9  Mod.  196. 
Thorn  V.  Thorn,  1  Vem.,  141.  And  is  now  looked  upon  as  being  always  redeem- 
able. Hoxoard  v.  Harris,  1  Vem.  33,  190.  KUvington  v.  Gardner,  I  Vem. 
192.  Powell  on  Mortgages,  vol.  2,  p.  804^  observes,  that  it  has  long  been 
holdcn  that  a  mortgage,  whatever  be  the  form  of  the  security,  whether  it'  be 
accompanied  with,  or  be  without  covenant  or  bond  for  the  payment  of  the 
money  borrowed,  being  in  the  abstract  and  intrinsically  no  more  than  a  con- 
tract for  a  borrowing  and  lending  is  only  a  debt,  and  the  estate  mortgaged  is 
a  pledge  by  way  of  additional  security  for  the  money  borrowed.  MayneR  r. 
Howard,  Pre.  Chan.  61.  Equity  considers  the  mortgagor  as  seized  of  the  land 
before  foreclosure.  Sedgwick  v.  BaUenback,  9  Johns.  Rep.  380.  Bungean  v. 
Messweau,  11  Johna  638.  Stanard  v.  Ebkidge,  16  Johns.  Rep.  264.  The 
mortgagee  must  do  no  act  to  injure  the  estate  for  non-payment  of  the  mortgage 
money ;  he  ought  to  be  able  to  reconvey  the  estate  to  the  mortgagor,  and  if 
he  does  any  act  to  injure  the  estate,  as  waste,  Ac.,  the  court  will  restrain  him. 
Hansen  v.  Derby,  2  Vem.  392.  And  so  also,  if  a  mortgagor  commit  waste 
whether  it  be  a  mortgage  in  fee,  or  for  a  term  of  years,  the  court  will,  on  a 
bill  by  the  mortgagee  to  stay  waste,  grant  an  injunction,  for  they  will  not 
suffer  the  mortgagor  to  prejudice  the  incumbrance.  Farrant  y.  Lovei,  3  Atkins, 
723.    Powell  on  Mortgages^  vol  1,  p.  211. 
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In  what  caaes  '   A  question  has  frequently  been  raised,  whether  the  court 

w>r*h^  would  restrain  the  mortgagee  from  suing  at  law  upon  the 

c»urt  wiu  re-  bond  afkT  foreclos^ire^  where  the  mortgaged  premises  have 

strain  a  mort-  ^^^  \^qii  sufficient  to  pay  the  debt  ifl]  and  it  has  been  insist- 

gagee  from  -^  •'  . 

suing  on  the     ed,  that  the  mortgagee,  by  foreclosing  and  taking  the  pledge, 
dosure^'^^^'^  has  made  his  election,  and  relinquished  his  right  to  the  per- 
sonal remedy.     The  better  opinion  seems  to  be,  that,  though 

[1]  After  a  foredosore  and  sale  upon  a  mortgage,  for  a  leas  sum  than  will 
.  satisfy  the  amount  of  the  mortgage  debt,  the  mortgagee  may  prosecute  at  law, 
on  his  bond,  for  the  balance.  The  Globe  Insurance  Company  v.  Lansing^  6 
Cow.  Rep.  380.  In  this  case,  Savage,  Ch.  J.,  said :  "  The  question  presented 
is,  whether  a  foreclosure  and  sale  of  the  premises  mortgaged  as  a  collateral 
security,  is  an  extinguishment  of  the  debt  due  on  the  bond.  It  most  clearly 
is  not,  any  fUrther  than  to  the  extent  of  the  money  produced  by  the  sale  of  the 
mortgaged  premises.  In  the  case  of  Dunkky  v.  Van  Buren,  3  Johns.  Ch.  Rep. 
331,  the  late  Chancellor  Kent  says,  '  It  seems  to  be  generally  admitted  in  the 
books,  that  the  mortgagee  may  proceed  at  law  on  his  bond  or  covenant,  at  the 
same  time  that  he  is  prosecuting  on  his  mortgage  in  chancery ;  and  that  after 
foreclosure  here,  he  may  sue  at  law  on  his  bond  for  the  deficiency.  He  cites 
many  of  the  cases  cited  at  the  bar ;  and  those  cases  certainly  support  tlie 
doctrine.'  " 

In  Aylet  v.  JBtH,  2  Dick.  651,  A.  D.  1779,  Lord  Thurlow  held  that  a  mort- 
gagee might  proceed  on  his  bond,  notwithstanding  he  had  obtained  a  decree 
of  foreclosure;  and  denied  an  injunction  to  stay  proceedings  at  law.    AAer- 

wards,  in  Jbok  v. ,  id.  785,  A.  D,  1784,  the  same  question  came  before 

him;  and  he  decided,  that  so  long  as  the  mortgagee,  after  foreclosure,  remained 
in  poasession  of  the  mortgaged  premises,  he  must  take  the  pledge  as  a  satis- 
fkction ;  but  if  he  sold  the  estate  fairly,  and  it  did  not  produce  sufficient  to 
pay  the  debt,  he  had  a  right  to  bring  an  action  agtunst  the  mortgagor,  to 
recover  the  deficiency.  Two  years  afterwards  he  adhered  to  the  same  opinion 
hi  the  case  of  Iboke  v.  EarOey,  2  Br.  C.  0. 125.  In  the  case  of  Perry  v.  Barker^ 
13  Yes.  204,  205.  Lord  Erskine  decreed  a  perpetual  injunction,  where  a 
mortgagee  had  taken  possession  under  a  foreclosure,  though  he  had  afterwards 
sold  the  estate  at  auction,  for  less  than  the  amount  due.  Yet  he  seems  to 
admit,  that  had  the  decree  been  for  a  sale  instead  of  a  foreclosure,  as  practised 
in  Ireland,  the  proper  course  would  be,  if  the  sale  produced  more  than  the 
debt,  to  decree  the  surplus  to  the  mortgagor ;  and  if  less,  then  to  allow  the 
mortgagee  to  proceed  on  his  bond  for  the  difference. 

The  whole  subject  has  been  veiy  fhUy  and  ably  discussed  by  Mr.  Justice 
Story,  in  the  case  of  Hatch  v.  WhUej  2  Gall.  162;  where  the  principle  is 
established,  that  the  mortgagee  is  entitled  to  recover,  on  the  accompanying 
security,  the  deficiency  of  the  mortgaged  property  to  pay  the  debt,  calculating 
its  value  at  the  time  of  the  actual  extinction  of  the  equity  of  redemption.  In 
that  case,  there  had  been  no  actual  sale;  but  the  creditor  had  taken  poBsession. 
In  Amory  v.  Fairbanka^  3  Mass.  Rep.  562,  the  plaintiff  had  execution  Ibr  the 
balanoe  due  on  the  bond,  deducting  the  value  of  the  land  after  forectosure, 
according  to  appraisement 


TO  STAY  PROCEEDINGS  AT  LAW.  60—1 

this  proceeding  opens  the  foreclosure,(a)  yet  the  court  will  In  what  caaeg 
not  restrain  the  mortgagee  fix)m  proceeding  for  the  differ-  8^"^*^ 
ence.(d)    This  doctrine  causes  great  difficulty,  where  the 
*mortgaged  estate  has  been  sold  and  conveyed  away.[l]  L  "•'■J 

Lord  Thurlow,  however,  in  Tooke  v.  Hartley^  (according  to  a 
MS.  note  of  Sir  S.  Romilly,  which  was  confirmed  by  Lord 
Eldon'8(c)  recollection  of  what  passed  at  the  time,)  expressly 
stated  his  opinion,  that,  whether  the  estate  had  been  sold  by 
tlie  mortgagee  to  a  stranger,  or  had  remained  in  the  posses- 
sion of  the  mortgagee,  there  was  no  distinction ;  that  the  mort- 
gagee might  equally  proceed  upon  the  personal  security,  and 
recover  the  difference.     The  point  afterwards  arose  in  the 

-    (a)  Dcahwoodv,  Etyifaoay^  1  Eq.  Ab.  317. 

(6)  Aylet  v.  ITt^  2  Dick.  561.     Toohe  v.  BarOsy,  2  Bro.  0.  C.  126,  2  Dick. 
785. 

\c)  8  Ves.  631. 

[1]  On  this  subject,  Kent,  (4  Kenfs  Com.  182,  283)  remarks :  "If  the  mortgagee 
proceeds  hy  biU  for  the  technical  foreclosure,  the  estate  becomes  his  property, 
in  the  character  of  a  purchaser :  and  the  general  understanding  formerly  was, 
that  by  taking  the  pledge  to  himself  he  took  it  jp.  satis&ction  of  the  debt 
But  according  to  the  case  of  Took  v.  Hartley ^  2  Bro.  125,  if  the  mortgagee  sells 
the  estate,  after  the  foreclosure,  fiurly,  and  for  the  best  price,  he  may  proceed 
at  law  against  the  mortgagor,  upon  his  bond  for  the  difference ;  though  he 
cannot  have  recourse  at  law  for  deficiency,  so  long  as  he  keeps  the  estate, 
because  the  value  of  it  is  not  ascertained,  and  the  mortgagee  cannot  say  what 
proportion  of  the  debt  remains  due.  It  has  likewise  been  repeatedly  held, 
that  an  action  at  law,  by  the  mortgagee,  aOier  foreclosure,  for  the  balance  of 
the  debt  due  him,  opens  it,  and  lets  in  the  mortgagor  to  redeem.  There  has 
been  some  embarrassment  and  conflict  of  opinion  manifested  in  the  cases,  on 
the  point  whether  the  mortgagee  had  his  remedy  at  law  after  foreclosure,  and 
^thout  a  sale  of  the  estate.  The  better  opinion  is,  that  after  a  foreclosure, 
with  or  without  a  subsequent  sale,  the  mortgagee  may  sue  at  law  for  the 
deficiency,  to  be  ascertained  in  the  one  case,  by  the  proceeds  of  the  sale,  and 
in  the  other,  by  an  estimate  and  proof  of  the  real  value  of  the  pledge  at  the 
time  of  the  foreclosure.  Whether  the  action  at  law  will  open  the  foredosure 
in  equity,  and  let  in  the  equity  of  redemption,  is  an  unsettled  question.  The 
weight  0^  English  authority  would  seem  to  be,  that  it  'opens  the  foreclosure, 
unless  the  estate  has,  in  the  meantime,  been  sold  by  the  mortgagee ;  and  then, 
it  is  admitted,  that  the  power  of  re-conveyance  is  gone,  for  it  would  be  inequi- 
table to  open  the  foredosure  against  the  purchaser."  See  Match  v.  WMte^  2 
Gallis.  Bep.  152.  Lovea  v.  Leiand,  3  Vermont  Bep.  581.  Mass.  Bev.  St. 
1835,  part  3,  tit  3,  c.  107.  SchnOl  v.  Schrcsder,  1  Bailey's  £q.  Bep.  334. 
Parry  v.  BaheTj  8  Yes.  527.  Amory  v.  Fairhanks,  3  Mass.  Bep.  562.  Globe 
Ina.  Co.  V.  .Lansing^  5  Gowen's  Bep.  380.  Omaiy  y.  Sufon^  3  Mason's  Bep. 
474.  Laming  v.  Ooelet,  9  Cow.  Bep.  346.  OtOlum  y.  JBmanuel,  1  AK  Bep. 
22 ;  Davis  v.  BaUine^  2  Buss.  A  Myhie,  76. 
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In  wbat  casoB  case  oi  Perry  y.  Barker ^{ci)  where,  after  a  foreclosure  and  sale, 

*^™°  the  mortgagee  brought  an  action  for  the  difference,  Lord  El* 

don,  after  remarking  upon  the  inconsistency  of  admitting 
that  the  foreclosure  was  opened  by  bringing  the  action,  and 
that  the  action  might  be  for  the  remainder  of  the  money,  yet 
.  in  consequence  of  the  opinion  of  Lord  Thurlow,  and  as  the 
case  had  ney  w  been  expressly  decided,  granted  an  injunction, 
extending  it  to  stay  trial,  the  plaintiff  paying  the  money  into 
court.  The  cause  afterwards  came  on  before  Lord  Ershdne, 
{]>)  who  was  of  opinion  that  as  the  action  opened  the  foredo- 

[*62]  sure,  the  mortgagee  *ought  to  be  allowed  time  to  get  back 

the  estate  and  tender  a  re-conveyance,  and  that  the  mortgagor 
was  entitled  to  redeem :  but  as  the  mortgagee  had  taken  pos- 
session a  considerable  time  before,  and  the  balance  was  incon- 
siderable, a  perpetual  injunction  was  decreed.  [1] 

Becoritiea  Where  a  creditor  had  his  debt  secured  upon  two  funds, 

and  another  only  upon  one  fund,%the  latter  has  a  right  to  re- 
strain the  former  from  proceeding  against  that  fund,  which 
is  alone  liable  to  his  debt,  and  to  compel  him  to  resort  to  the 
other  lund.(c)[2]    This  doctrine  was  much  discussed  in  cases 

(a)  8  Ves.  52^.     ■ 

(h)  13  Ves.  198. 

(c)  Lanoy  y.  Duke  of  Alhol^  2  Atk.  446.    Aldrich  v.  Cooptr^  8  Ves.  388. 


[1]  Tice  y.  Annin,  2  John.  Oi.  Rep.  125 ;  DwnkUy  y.  Van  Bwm,  3  John. 
Ch.  Rep.  330. 

[2]  The  principle  upon  whidi  equity  interferee  in  these  cases,  is,  that  with- 
out such  interference,  he  who  has  a  title  to  the  double  fund  would  possess  an 
unreasonable  power  of  defeating  the  claimants  upon  either  fund,  by  fajrf»g  Us 
satis&ction  out  of  the  other,  to  the  exclusion  of  them.  So  that  it  would  be 
in  bis  election  whether  thej  should  reoeiye  any  satisfaction  or  not  The  exer- 
cise of  such  a  power  would  be  wholly  ui^ust  Therefore  equity  interferes,  not 
to  modify  or  destroy  the  power,  but  to  preyent  it  from  being  made  the  instru* 
ment  of  injustice.     1  Story's  Eq.  Juri&  sea  668. 

It  is  a  doctrine  of  equity,  that  a  creditor  who  has  two  ftinds,  to  which  he 
may  resort  for  payment,  shall  be  required  to  exhaust  the  one  in  which  he  baa 
an  exdusiye  interest,  before  he  goes  upon  the  fond  to  which  another  creditor 
can  only  resort    Ladd  y.  GrinookL,  4  GiU.  Rep.  35. 

There  is  a  creditor  by  judgment  prior  to  a  sale  of  land  by  his  debtor  and 
there  is  purchase-money  unpaid  sufficient  to  satisfy  the  judgment^  when  another 
creditor  recoyers  a  judgment  against  the  same  debtor.  This  last  cannot  iiMrist 
that  the  first  shall  go  against  the  land,  and  leaye  the  purchase-money  unpaid 
for  him ;  but,  the  purchaser  of  the  land  is  entitled  to  haye  the  purcfaaseHDoney 
applied  to  relieye  his  land.  WWien  y.  Carter,  4  Gmtt,  Va.  Rep.  407.  It  is 
a  well  established  rule  in  equity,  that  when  one  has  a  lien  upon  two  ftmda,  and 
another  a  posterior  lien  only  upon  one  of  them,  the  one  haying  both  liens  will 
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Tespectiiig  the  estates  of  the  American  lo7aliats,(a)  which  be-  in  what  casei 
ing  confiscated  subject  to  their  debts,  it  was  contended  that  fi^*****®^ 

(a)  WriglU  v.  NuU,  1  H.  B.  136;  3  Bro.  0.  0.  326.  Kempey,  ArUiU,  2  Bra 
C.  a  11.  Peters  v.  Erving,  3  Bro.  0.  0.  52.  FoOiot  v.  Ogdai,  1  H.  B.  123, 
and  in  error,  3  T.  R.  726,  and  afterwards  in  the  House  of  Lords,  4  Brou  P.  0. 
Bd.  Toml  IIL     Dudley  v.  FoOMt^  ib.  634. 

be  compelled  first  to  exhaust  the  sabject  of  his  exclusiye  lien,  and  he  will  be 
permitted  to  resort  to  the  other  only  for  the  deficiency.  PicUt  v.  SL  OlaxTy  6 
Hammond,  233.  When  there  are  two  judgment  oreditors,  one  of  whom  holds 
personal  property^  of  the  debtor  as  collateral  security,  the  court  will  not  con- 
fine him  to  the  personal  property,  or  restrain  him  firom  prosecuting  his  remedy 
under  the  judgment,  untU  such  personal  property  is  exhausted,  or  the  rights 
concerning  it  are  first  settled,  if  he  offers  to  substitute  the  other  judgment 
creditor  in  his  phice,  on  being  paid  the  amount  of  his  debt  Brinkarhoff  v, 
Warren,  6  John.  Oh.  Bep.  17.    See  also  Hastings'  case,  10  Watts'  Bep.  303. 

"  If  a  creditor  has  a  lien  on  two  difiSdront  parcels  of  land,  and  another  creditor 
has  a  Hen  of  a  younger  date  on  one  of  those  parcels  only,  and  the  prior  creditor 
elects  to  take  his  whole  demand  out  of  the  land  on  which  the  junior  creditor 
has  a  lien,  the  latter  will  be  entitled,  either  to  have  the  prior  creditor  thrown 
upon  the  other  fiind,  or  to  hare  the  prior  lien  assigned  to  him,  and  to  receive 
all  the  aid  it  can  afiford  him.  This  is  a  rule  founded  in  natural  justice,  and  I 
believe  it  is  recognized  in  every  cultivated  ^stem  of  jurisprudence.  In  the 
English  law,  it  is  an  ordinary  case,  that  if  a  party  has  two  funds,  he  shall  not, 
by  his  election,  disappoint  uiother,  who  has  one  fimd  only,  but  the  latter  shall 
stand  in  the  place  of  the  former,  or  compel  the  former  to  resort  to  that  fimd 
which  can  be  affected  by  him  only.  (Sagiiary  v.  Hyde^  1  Yem.  465.  Milia 
V.  Eden^  10  Mod.  488.  Attorney  General  v.  Tindall,  Amb.  614.  Aldrich  v. 
Cooper,  8  Ves.  388,  391—5.  Trimmer  v.  Bayne,  9  Yqr.  209.)  The  party 
liable  to  be  affected  by  this  election,  is  usually  protected  by  means  of  subsii' 
tuiion,  Thus^  for  instance,  if  the  creditor  to  a  bond  exacts  his  whole  demand 
of  one  of  the  suretiee^  that  surety  is  entitled  to  be  substituted  in  his  place,  and 
to  a  cession  of  his  rights  and  securities  as  if  he  was  a  purchaser,  either  against 
the  principal  debtor  or  the  oo-suroties.  This  doctrine  of  substitution,  which 
is  &miliar  to  the  civU  law ;  (Dig.  46,  1,  17  and  36.  Yoet,  h.  t.  s.  27,  29,  30 ;) 
and  the  law  of  those  countries  in  which  that  system  essentially  prevails,  (Po* 
thier's  Traite  des  Oblig.  n.  275,  280,  427,  519,  520,  522.  Kaims'  Equity,  vol 
1,  122,  124.  Hub.  Proelec.  Inst  hb.  3,  tit.  21,  n.  8,)  is  equally  well  known  in 
the  English  chancery.  In  the  case,  ex  parte  Crisp,  (1  Atk.  133,)  Lord  Hard- 
wicke  said,  that  where  the  surety  paid  off  a  debt,  he  waa  entitled  to  have, 
flrom  the  creditor,  an  assignment  of  the  security,  to  enable  him  to  obtain  satis- 
faction for  what  he  had  paid  beyond  his  proportion ;  and  in  Morgan  v.  Seymowr^ 
(1  Ch.  Rep.  64,)  the  court  decreed  that  the  creditor  should  assign  over  his  bond 
to  the  two  sureties,  to  enable  them  to  help  themselves  against  the  principal 
debtor."    Kent.  Ch.  in  CJbeesebrough  v.  MiUardf  1  Johns.  Ch.  Eep.  42. 

If  one  judgment  creditor  has  a  right  to  go  upon  two  funds,  and  a  second 
judgment  creditor  upon  one  of  them,  belonging  to  the  same  debtor,  the  former 
may  be  compelled  to  apply  first  to  the  fund  not  reached  by  the  second  judg- 
ment, so  that  both  judgments  may  be  satisfied. 

But  if  the  first  creditor  has  a  judgment  against  A.  and  B.,  and  the  second 
against  B,  only,  the  latter  cannot  compel  the  former  to  take  the  land  of  A.  only ; 
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In  wbat  cases  a  creditor  ought  to  be  restrained  from  pursuing  the  debtor 
*^""^  personally  here,  till  hs^had  applied  to  make  that  property 

it  not  appearing  whether  A.  or  B.  ought  to  pay  the  debt  due  the  flr^t  creditor; 
nor  anj  equitable  right  ahown  in  B.  to  have  the  debt  charged  on  A  alone." 
Dorr  y.  Shaw^  4  Johns.  Ch.  Bep.  It. 

The  doctrine  in  a  case  of  this  kind  was  yery  clearly  laid  down  by  Lord 
Eldon,  in  ex  parte  Kendal.  (1*7  Yes.  520.)  "We  haye  gone  this  length," 
says  the  lord  chancellor,  "if  A.  has  a  right  to  go  upon  two  ftinds,  and  B.  upon 
one,  haying  both  the  same  debtor,  and  the  fUnds  are  the  property  of  the  same 
person,  A  shall  take  the  payment  from  that  fhnd  to  which  he  can  resort  ez* 
dusiyely,  so  that  both  may  be-paid.  But  it  was  neyer  said,  that  if  I  haye  a 
demand  against  A  and  B.,  that  a  cieditor  of  B.  shall  compel  me  to  go  against 
A  without  more.  If  I  haye  a  demand  against  both,  the  creditors  of  B.  haye 
no  right  to  compel  me  to  seek  payment  from  A.  if  not  founded  m  some  equity, 
giving  B.  for  his  own  sake,  as  if  he  was  surety,  &c.,  a  right  to  compel  me  to  seek 
payment  of  A  It  must  be  established,  that  it  is  just  and  equitable  that  A. 
ought  to  pay  in  Gi«  first  imtanoe,  or  there  is  no  equity  to  compel  a  man  to  go 
against  A.,  who  has  resort  to  both  funds."    4  Johns.  Gh.  Rep.  20. 

Another  case  has  been  put,  of  a  similar  nature,  by  Lord  Eldon.  "We 
haye  gone  this  length,"  (said  he)  "  If  A  has  a  right  to  go  upon  two  iunds,  and 
B.  upon  one,  haying  both  the  same  debtor,  A  shall  take  payment  ftt>m  that 
ilmd,  to  which  he  can  resort  exdusiyely,  that,  by  those  means  of  distribution, 
both  may  be  paid.  That  takes  place,  where  both  are  creditors  of  the  same 
person,  and  haye  demands  against  funds,  the  property  of  the  same  person. 
But  it  was  neyer  said,  that,  if  I  haye  a  demand  against  A.  and  B.,  a  creditor 
of  B.  shall  compel  me  to  go  against  A.  without  more ;  as  if  B.  himself  could 
insist  that  A.  ought  to  pay,  in  the  first  instance,  as  in  the  ordinary  case  of 
drawer  and  acceptor,  or  principal  and  surety,  to  the  intent,  that  all, obligations 
arising  out  of  these  complicated  relations  may  be  satisfied.  But,  if  I  haye  a 
demand  against  both,  the  creditors  of  B;  hare  no  right  to  compel  me  to  seek 
*  payment  from  A  if  tio^  founded  m  some  equity,  giving  B.  the  right)  fbr  his  own 

sake,  to  compel  me  to  seek  payment  from  A"    Ex  parte  Kendall,  17  Yes.  620. 

Where  the  principal  debtor,  in  a  note  assigned  to  his  sureties  upon  such  note 
a  bond  and  mortgage  upon  condition  that  they  should  pay  such  note,  and  on 
the  same  day  as^gned  certain  other  property  to  trustees,  in  trust,  to  sell  -the 
same,  and  apply  the  proceeds  to  the  payment  of  the  note,  and  the  residue,  if 
any,  to  other  creditors  of  the  assignor  named  in  the  assignment,  and  a  creditor's 
bill  was  afterwards  filed  against  the  assignor ;  held  that  the  comphunants  in 
the  creditor's  suit  had  no  right  to  Insist  that  the  note  should  be  paid  out  of 
the  property  assigned  to  the  trostees,  so  as  to  giye  the  compla£ants  the  benefit 
of  the  proceeds  of  the  bond  and  mortgage  assigned  to  the  sureties  upon  the 
note,  and  to  the  exclusion  of  the  creditors  who  had  a  prior  equitable  ni<^m  to 
be  paid  out  of  the  property  assigned  to  the  trustees,  in  case  the  note  was 
paid  by  the  sureties  out  of  the  proceeds  of  the  bond  and  mortgage.  BeOey  and 
Fitch  y.  Lawrence  and  Hatfyrook,  11  Paige,  581. 

Held  also,  that  as  the  owner  of  the  note  had  two  fiinds  to  which  he  could 
resort  for  the  payment  of  his  debts,  and  the  other  creditors  provided  for  in  the 
assignment  to  the  trustees,  had  the  assigned  fbnd  alone,  to  which  they  could 
resort,  the  owner  of  the  note  was  in  equity  bound  to  resort  to  the  bond  and 
mortgage  first)  so  as  to  give  to  the  other  creditors  provided  for  in  the  assign- 
BMnt  in  trust)  the  benefit  of  the  assigned  Amd ;  the  equity  of  the  compbunantf  ' 
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available  to  ihe  payment  of  the  debt    In  seyeral  of  the  cases  tn  wbat  cases 
upon  the  subject.  Lord  Thurlow,  Lord  Kenyon,  and  Lord  ^^^^ 
Bosslyn  expressed  decided  opinions  in  fiiyor  of  the  relief  so 
prayed,  upon  the  principle,  that  if  it  appeared  that  there  was 
in  the  hands  of  the 'creditor,  either  possession  of  the  estate 
in  fact^  or  the  clear  *means  of  effecting  that  possession,  he  L  "^J 

ought  to  be  called  upon  so  to  do ;  or  at  least  the  court  should 
interpose,  the  creditor  not  haying  the  power  of  assigning  to 
the  debtor,  those  means  which  he  had  of  affecting  the  pro- 
perty. La  the  last  of  these  cases  the  bill  was  dismissed  upon 
the  particular  circumstances,  as  it  did  not  appear  that  the 
creditor  had  the  means  of  making  his  demand  effectual 
against  the  fund  arising  from  confiscation  ;(a)  Lord  Eldon, 
howeyer,  in  a  most  luminous  judgment,  expressed  his  dissent 
from  the  principles  of  these  opinions ;  his  Lordship  thought, 
that  as  it  could  not  be  contended  that  under  such  circum- 
stances, the  personal  liability  of  the  debtor  is  taken  away, 
so  it  coul^  not  be  law,  that  the  remedies  resulting  out  of  that 
liability  should  be  restrained  by  confining  the  remedies  to 
particular  funds,  or  by  confining  them  altogether  as  to  the 
person,  till  the  creditor  had  recourse,  not  to  all  the  funds  of 
the  debtor,  but  to  some  of  his  funds,  which  funds  in  the  ori- 
ginal constitution  of  the  debt^  and  the  transaction  forming 
the  relation  of  debtor  and  creditor,  the  debtor  did  not  propose, 
nor  the  creditor  receiye,  as  the  funds  to  be  charged  ^y  the 
contract;  that  considering  it  as  a  pledge,  if  the  effect  of  the 
contract  was,  that  he  should  hayeallthe  remedies  belonging 
to  the  nature  of  a  pledge,  and  also  personal  responsibility,  it 
was  questionable  whether  the  reyolution  would  have  ope- 
rated, to  drive  the  creditor  to  the  pledge,  and  compel  him  to 
give  up  the  other  remedy  at  the  instance  of  the  debtor ;  but 
that  the  difficult]^  was  much  enhanced  when  the  pledge  was 
not  given  to  the  creditor  by  the  contract,  but  thrown  to  him 
by  an  act  not  his  own. 

*We  may  here  also  notice  the  circumstances  by  which   '       r*(U'\ 
sureties  may  be  discharged  from  their  liabilities,  and  become  ^ 

entitled  to  the  assistance  of  a  court  of  equity  in  restraining  Siireties. 

{%)  Wright  v.  Simpaon^  6  Vea  114. 

-  * 

in  the  creditor's  bill  being  Bubeeqaent  to  that  of  the  crediton  whoee  debts  were 
provided  for  hy  the  aasignment    A    1  Am.  Oh.  Dig.  413,  474. 
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^  ^^  ^*^  *^®  creditor  fix>in  proceeding  against  them.|l]    It  is  well 

*  settled  that  wherever  the  creditor  by  virtue  of  some  agree* 

ment  (not  by  merely  remainixtg  inactive),  gives  time  to  the 

principal  debtor,  he  thereby  discharges  the  sarety.(a)[2] 

(a)  Nisbet  v.  Smithf  2  Bro.  0:  C.  6*79.    Law  y.  East  India  Company,  4  Yea. 
824.    Ex  parte  Giffvrd,  6  Yes.  805.    Beaumont  y.  BouUbee,  18  Yea.  20.     Bank 
of  Ireland  v.  Beresford,  6  Dow.  233.     Bevaynes  t.  Nobler  1  Meriv.    530., 
(Sleech^s  case,)  Bowmaker  v.  Moore,  3  Price,  214.     Samuel  y.  Howarth,  3  Meriy. 
2t2.     Eyre  y.  Bartrop,  2  Mad.  Bep.  221. 

[1]  This  relation  of  principal  and  stiretj  imports  a  contract  <tf  good  faith  be- 
tween the  parties.  Any  concealment  of  material  fiMJts,  or  any  expreas  or  implied 
misrepresentation,  or  any  undae  adyantage  or  surprise  will  be  relieyed  in 
equity.  Lekestei'  y.  Bose,  4  East  372.  Smith  y.  Bank  of  ScoOand,  1  Dow.  R. 
272.  Bank  of  U.  S.  Y.^EtUng,  11  Wheat  Rep.  69.  And  in  all  Bubaeqaent 
transactions  in  relation  to  the  contract,  with  others,  the  same  good  fiuth  most 
be  obseryed.  Story's  Eq.  p.  320.  Stipolationa  not  communicated  to  the  surety, 
inconsistent  with  the  terms  of  the  contract^  will  discharge  the  liability  of  the 
*  aecurity.    Hayes  y.  Ward,  4  Johns.  Oh.  Bep.  123.    BouUbee  y.  Stabbs,  18  Yee. 

28.  Theobald  on  Principal  and  Surety,  p.  lU.  Justice  Story  obaenres  that 
the  proposition  may  be  stated  in  a  moro  general  fonn,  thus,  "  If  a  creditor  does 
any  act  injurious  to  the  surety  or  inconsistent  with  his  rights,  or  omits  to  do 
any  act  when  required  by  the  surety,  which  his  duty  enjoins  him  to  do,  and 
the  omission  proyes  injurious  to  the  surety,  he  wOl  be  discharge"  Story's 
Eq.  p.  321.  So  also  where  a  creditor  enters  into  a  contract  which  defers  the 
time  of  payment  or  produces  delay,  the  surety  will  be  discharged.  Skip  y. 
Huey,  3  Atk.  91.  Ludlow  y.  Simons,  2  Caines'  Cases  m  Error,  p.  21.  The 
court  look  upon  the  condition  of  a  surety  with  peculiar  fayor,  for  he  may  apply 
for  aid  as  soon  as  he  is  endangered,  and  need  not  wait  until  he  has  paid  the 
debt  Taylor  y.  Berriott,  4  Desau.  227.  And  the  rule,  it  is  said,  is  the  same 
at  law  as  in  equity.  King  y.  Baldwin,  2  Johna.  Ch.  Bep.  367.  And  a  surety 
may  obtain  the  aid  of  the  court  to  oompel  the  creditor  to  prooeed  against  the 
principal  on  oonditions  of  indemmty.  Mayes  y.  Ward,  4  Johns.  Oh.  Bep.  120. 
And  where  the  surety  pays  the  debt,  he  is  entitled  to  be  substituted  in  the 
place  of  the  creditor,  and  may  enforce  payment  of  the  prindpaL  Hayes  y. 
Ward,  4  Johns.  Oh.  Bep.  121.    Hampton  y.  Levy,  1  McOord's  Bep^  112. 

[2]  Where  the  creditor,  without  the  oonsent  of  the  surety,  makes  a  yalid 
and  binding  contract  with  the  principal  debtor,  to  giye  him  further  time  of  pay- 
ment, the  surety  is  discharged.  SaiUy  y.  Elmore,  2  Paige^  497.  ElUs  y.  Bibb, 
2  Stewart,  63.  Farmers'  and  Meek.  Bank  y.  Cosby,  4  J.  J.  Marsh.  366.  Reid 
y.  Watts,  4  J.  J.  Marsh.  442.  Robinson  y.  Qffut,  7  Monroe,  541.  Norton  y. 
Eoberls,  4  Monroe,  492.  HiU  y.  BuU,  Gihner,  149.  Baird  y.  Bioe,  1  Oall,  18. 
Ckblphin  y.  iPKinney,  I  McCord's  Ch.  Bep.  297.  King  y.  Baldwin,  2  Johns. 
Ch.  Rep.  357.    Hampton  y.  Levy,  1  McOord's  Ch.  112. 

Where  a  plaintifi*  made  a  written  agreement  with  the  defendant,  against 
whom  he  had  obtained  judgment,  and  who  was  about  going  to  sea^  that  he 
would  not  issue  execution  against  him,  for  the  purpose  of  fixing  the  bail,  untfl 
afWr  a  certain  day,  and  the  defendant  paid  the  plaintiff  a  sum  of  money  in  con- 
sideration of  this  indulgence^  and  this  arrangement  and  written  agreement  were 
made  without  the  knowledge  and  consent  of  the  bail,  it  was  held  to  diachaige 
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♦It  is  immaterial  for  this  purpose,  whether  the  surety  has  by  ^  '^^ 
sach  agreement  sostained  any  actaal  damage ;  for  even  if  it 

them,  and  that  a  court  of  equity  might  afford  ralieC  and  grant  a  peipetoal  in- 
junction, the  remedy  of  the  bail  at  law  being  doubtfuL  BtUhbones  v.  Warren, 
10  Johns.  Bep.  68 1.  The  plaintiff  stood  to  the  bail  precisely  in  the  situation 
of  an  obligee  of  a  bond.  And  if  an  obligee  does  an  act  to  the  ii^ury  of  the 
sarety,  or  varies  the  terms  of  the  obligation,  or  enlarges  the  time  of  perform- 
anoe,  without  the  surety's  consent,  the  surety  will  be  discharged.  J^.  A  re- 
lease by  a  ward  of  her  guardian,  without  the  knowledge  or  assent  of  the  surety, 
releases  the  surety.  But  where  a  joint  and  several  bond  was  executed  by 
three  guardians,  and  by  T.  as  their  surety,  and  the  ward,  on  arriving  at  age, 
released  one  of  the  gnaidians,  but  expressly  reserved  her  rights  as  to  the 
others,  the  release  was  held  to  operate  only  as  to  the  one  named  in  it,  and  as 
to  T.  BO  &r  only  as  he  was  surety  for  him,  but  not  as  to  the  other  two.  Kirby 
V.  Thylor,  6  Johns.  Ch.  Bep.  249.  Hopkins,  309,  S.  0.  When  an  executor 
bad  given  his  bond,  with  a  surety  to  the  commissiouer,  for  a  sum  due  on  a  pur- 
chase at  his  sale^  which  sum,  on  a  reference,  appeared  to  belong  to  the  estate 
of  his  testaUv,  and  the  executor  afterward  obtained  an  order  of  the  court  to 
have  his  bond  delivered  to  him,  it  was  held,  that  the  surety  was  thereby  dis- 
charged flt>m  liability  on  the  bond,  the  executor  becoming  insolvent  lb.  The 
surety  will  be  discharged,  if  the  creditor  releases  any  of  the  securities  he  may 
otherwise  have  ibr  the  payment  of  the  debt  Smith  v.  IkmnOj  1  McCkwd's  Ch. 
Bep.  443.  To  discharge  the  surety,  the  agreement  to  vary  the  terms  of  the 
original  contract  must  be  such  as  to  be  binding  on  the  creditor.    lb. 

An  agreement  between  a  creditor  and  his  principal  debtor,  to  extend  the 
time  of  the  payment  of  the  debt,  without  tlie  knowledge  or  consent  of  the 
surety,  is  a  disdiarge  of  the  surety,  although  the  surety  has  sustained  no 
damage  by  such  extension.    Miller  v.  McCan,  1  Paige,  451. 

The  acceptor  of  a  bill  of  exchange,  which  is  accepted  for  value  received,  and 
not  merely  for  the  examination  of  the  drawer,  is  the  principal  debtor  to  the 
holder,  and  the  drawer  is  only  liable  in  the  cfaaraoter  of  guarantor  or  surety; 
and  giving  ftirther  time  of  payment  to  the  drawer,  without  the  consent  of  the 
acceptor  in  such  a  case  does  not  disduvge  the  liability  of  the  latter.  Nor&k 
American  Coal  Co,  v.  DyeU,  *l  Paige,  9.  When  a  judgment  is  obtained  against 
the  principal  and  surety,  on  a  note  or  bill  single,  and  the  party  who  obtained 
the  judgment  agreed  with  the  principal  to  stay  execution  for  ax  months ;  held, 
that  such  an  agreement  will  not  disduuge  the  surety.  Peay  v.  Poeton^  10 
Yerger,  111.  Where  a  creditor  took  collateral  securities  from  his  debtor,  with- 
out stipulating  to  give  him  fhrther  time,  it  (fid  not  release  the  surety,  though 
the  collateral  security  should  entirely  fiii],  firom  jxrior  liens  on  it,  which  were 
on  record.  Ez'r  of  Green  v.  Waarrimglon  &  Bkuliftn^  1  Desau.  431.  A  sarety 
to  certain  bonds  is  not  released  from  his  liability,  merely  on  the  creditor's  not 
urging  the  demand.  There  must  be  ao  express  extension  of  credit  to  the  prin- 
cipal, against  the  surety's  consent  The  first  bond  was  sued  when  due,  and 
nuUa  bona  returned  on  the  execution;  this  was  held  to  be  a  sufficient  excuse 
for  not  sumg  the  others;  the  surety  in  this  case  had  been  also  folly  indemnified 
for  his  suretyship,  by  the  funds  deposited  for  that  purpose,  if  he  had  made  the 
due  and  proper  i^lication  of  them.    BuUer  v.  HamiUon,  2  Desau.  220. 

So,  compUinant  was  not  entitled  to  relief  from  a  bond  as  surety,  on  an  al- 
leged extension  of  credit  to  the  principal,  by  a  new  agreement,  when  he  did 
not  prove,  in  the  flist  place,  that  he  was  a  mere  surety  in  the  bond,  thou^ 
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In  what  cases  be  manifestly  for  his  benefit,  he  will,  nevertheless,  be  dis- 
^^'^  charged;  it  being  sufficient  that  his  right  to  force  the  prin- 

boand  therein  jointly  and  BeveraUy,  with  the  other  obligors;  also,  when  he 
failed  to  prove  that  the  person  agreeing  to  give  an  extension  of  credit  wbs  the 
attorney  of  the  obligee,  or  that  it  was  done  contrary  to  the  inclination  and  desire 
of  the  complainant.  Kennedy  v.  Qibbs^  2  DesacL  380.  General  indnlgenoes 
given  to  the  first  signers  of  a  bond,  will  not  release  the  other  obligors,  even  if 
they  were  mere  sureties.  Ruilsdge  t.  Ortamood^  2  Desau.  389.  There  most 
be  a  new  agreement,  vaiying  the  terms  of  the  contract,  and  extending  the  time 
of  payment,  to  work  the  effect  of  releasing  the  surety.  The  surety  required 
the  creditor  to  sue  the  principal  or  co-obligor,  he  offered  to  sue  all  the  obligors, 
which  the  surety  declined.    This  does  not  release  the  surety.    Ih, 

A  surety  in  a  bond  will  be  released  when  the  obligor  does  some  act  which 
varies  the  terms  of  the  original  contract,  as  extending  them  by  written  agree- 
ment, ^  or  by  any  other  act  which  is  in  its  nature  iigurious  to  the  surety. 
But  forbearance  to  sue  is  not  such  an  act,  and  if  the  surety  think  otherwise,  he 
should  apply  to  the  court  of  equity,  and  compel  the  obligee  to  sue.  Bum  v. 
Poaug,  3  Desau.  604.  The  third  obligor  made  certain  propositions  of  partial 
paymenty  which  were  not  replied  to.  They  were  not  deemed  to  be  acquiesced 
in,  as  he  insisted,  s$  as  to  discharge  him  though  he  made  a  payment,  which 
was  accepted,  but  not  proved  to  be  received  in  pursuance  of  the  proposition. 
lb.  The  third  obligor  taking  a  bond  of  indenmity  and  mortgage  from  the  first 
signers  of  the  bond,  has  no  effect  on  his  liability,  and  his  being  treated  and 
spoken  of  as  a  mere  surety  in  another  suit  and  decree  between  himself  and 
another  of  the  obligors,  does  not  conclude  the  question  as  to  his  suretyship  in 
this,  for  it  is  res  fnfer  oOm  ackL    lb. 

The  indulgence  granted  to  a  principal,  which  is  to  discharge  fVom  his  en- 
gagement^ must  be  of  that  kind  whereby  the  value  of  the  contract  is  changed, 
or  whereby  the  creditor,  without  the  consent  of  the  surety,  and  by  his  own 
act,  puts  it  out  of  his  own  power  to  enforce  the  pa3rm6nt  of  the  debt  by  the 
prindpaL  It  does  not  mean  a  mere  forii>earance  to  sue  the  prindpal,  which  a 
court  of  equity,  on  application  of  the  surety,  might  direct  him  to  do^  on  pain 
of  foregoing  his  claim  against  the  surety.  Buchanan  v.  BorcOey,  4  Har.  ft 
'  McHen.  41.  The  jurisdiction  of  this  class  of  cases  originally  and  intrinsically 
belonged  to  equity.  1  Stoiy's  Eq.  Juris.  475.  The  Bank  of  Orieans  obtained 
a  judgment  agamst  an  accommodation  endorser,  and  levied  an  execution  upon 
his  property.  The  drawer  of  the  bill  proposed  to  the  bank  to  pay  the  judgment 
by  instalments  of  ten  per  cent  eveiy  sixty  days.  The  bank  consented,  and 
suspended  the  execution.  The  first  instalment  only  was  paid.  Held,  that  the 
surety  was  not  discharged  by  this  agreement.  Wibon  v.  The  Bank  of  OHeam, 
9  Ala.  Rep.  847.  Where,  after  the  recovery  of  a  judgment  against  principal 
debtors  and  their  surety,  the  plaintiffs  entered  into  a  valid  agreement  with  the 
principal  debtors  to  delay  proceedings  to  collect  the  judgment,  and  did  suspend 
proceedings  accordingly.  Held,  that  the  surety  was  thereby  discharged  firom 
his  liability  on  the  judgment  and  a  creditor's  bill  founded  on  such  judgment 
was  dismissed  as  to  him,  with  costa  Storms  v.  Thom^  3  Bazb.  &  G.  Bep. 
314. 

A  stay  of  execution,  indefinite  in  its  duration  as  this,  viz. ;  a  direction  to  the 
sheriff  "  not  to  execute  the  execution  until  ordered  to  do  so,  will  not,  even  if 
given  for  a  consideration,  release  a  surety  in  the  execution  so  stayed;  to  dis- 
ehai^  the  surety,  there  must  be  a  consideration,  and  definite  time  fixed  ibr 
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cipal  to  bring  the  question  to  an  immediate  determination,  in  >hat  cases 
by  which  he  may  be  discharged  from  his  liability,  has  been  ^'^^^^ 

tho  extension.  McGe&  v.  ifefca(/;  12  Smedes  &  Marshall's  Rep.  536.  [Vide  6 
How.  631 ;  7  ib.  103 ;  4  S.  &  M.  165 ;  6  ib.  24;  9  ib.  470;  10  ib.  113 ;  ib.  333.] 
Simple  forbearance  by  a  creditor,  whether  fiom  mere  passiveness  or  in  conse- 
quence of  a  void  promise,  does  not  interfere  with  any  of  the  rights  of  the  surety, 
and  will  not  entitle  him  to  exoneration.  Twdar  t.  Goodlde^  1  B.  Men.  Rep. 
322.  A  promise  by  the  principal  to  pay  usurious  interest  in  future  for  forbear- 
ance, is  utterly  void,  and  does  not  interfere  with  or  suspend  any  of  the  rights 
of  the  parties,  and  therefore  does  not  operate  to  exonerate  the  surety.  Ib.  H. 
&  C.  after  having  recovered  a  judgment  against  E.  the  principal  debtor,  assigned 
the  same  to  M.  together  with  the  execution  issued  thereon,  and  all  moneys  due 
on  tho  same,  and  the  property  already  sold  upon  the  execution,  and  bid  in  by 
H.  &  C.  giving  M.  the  right,  at  all  times,  to  control  the  execution ;  but  reserv- 
ing to  the  assignors  the  right  to  enforce  a  judgment  obtained  by  them  against 
0.  the  surety  of  B.  for  a  part  of  tho  same  debt.  At  the  same  time,  H.  ft  C. 
gave  to  E.  a  receipt,  in  which  they  promised  and  agreed  not  to  enforce  any 
claim,  under  or  by  virtue  of  their  judgment  against  him,  or  in  the  note  upon 
wliich  that  judgment  was  obtained.  Held,  that  H.  &  G.  had,  by  their  arrange- 
ment made  with  M.  &  E.  in  effect  released  E.  from  all  further  obligation  to  pay 
that  part  of  their  debt  for  which  C.  was  liable  as  surety ;  and  that  having  disa- 
bled themselves  from  collecting  their  debt  of  E.  the  principal  debtor,  or  from 
tranaferring  the  right  to  enforce  collection  to  C.  the  surety,  upon  his  paying  tlie 
debt,  they  had  exonerated  C.  also.  Parker,  J.  dissenting.  BubbeU  v.  Carpeu' 
ter^  5  Barb.  S.  C.  Rep.  520.  Although  there  is  no  duty  of  active  diligence  im- 
posed upon  a  creditor  for  the  protection  of  a  surety,  yet,  on  the  other  hand,  if 
by  his  own  active  interference  the  creditor  suspends  his  own  right,  and  conse- 
quently the  right  of  the  surety,  if  he  shall  claim  his  privilege  of  substitution,  to 
proceed  for  the  collection  of  the  debt  against  the  principal  debtor ;  or  if  tho 
creditor  relinquishes  any  security  ho  may  hold  for  his  debt,  or  surrenders  any 
funds  he  may  hold,  applioable  to  its  payment,  he,  to  that  extent  at  least,  ex- 
onerates the  surety.    Per  Harris,  P.  J.    Ib. 

Mere  delay  of  the  creditor  to  call  on  the  principal  debtor  for  payment  does 
not  discharge  the  surety,  unless  there  is  an  express  contract  for  that  purpo.se. 
King  v.  Baldmn^  3  Johns.  Oh.  Rep.  557.  Sneed^e  ez'r  v.  Whiki  3  J.  J.  Marsh. 
527.  BuUedge  v.  Greenwood^  2  Deaau.  389.  Bum  v.  Poaug^  3  Desau.  604. 
Bucfutnan  v.  BordLey^  4  Har.  k  McHen.  41.  Hampton  v.  Levy^  1  McGord's  Oh. 
Rep.  112.  SmWi  v.  TunTw,  1  MoCord's  Oh.  Rep.  443.  Stout  v.  Ashton,  5  Mou. 
252.    Norria  v.  Orwmney,  2  Randolph,  323. 

Where  the  creditor  indulges  the  principal  debtor  without  suspending  for  a 
moment  his  right  of  action,  the-  surety  remains  bound.  Norton  v.  Roberts^  4 
Monroe,  492.  After  the  note  was  due,  the  principal  paid  the.  creditor's  part, 
and  for  the  balance  gave  his  own  notes,  at  sixty  days,  and  took  a  receipt  on 
the  original,  stating  that  when  they  were  paid  they  would  be  in  fbU  of  tiiat ; 
the  surety  is  discharged.  Ib,  494.  To  discharge  the  surety,  it  is  not  necessary 
that  the  new  notes  given  by  the  principal  should  bo  accepted  in  satisfaction  of 
tlie  original,  or  that  there  should  be  any  new  consideration  or  security.  Ib. 
497.  It  is  not  necessary  the  new  arrangement  with  the  surety  be  such  as  to 
bar  action  at  law  on  the  original  note.  Ib,  Case  of  surety  in  a  bond  with 
condition  to  pay  the  instalment,  discharged  in  equity  by  the  creditor  taking 
promissoiy  notes  for  Uie  instalments,  allowing  time.    Ib.  498.    An  acknow- 

19 
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In  what  cfiflos  suspended  by  the  act  of  the  creditor ;  and  particularly  as  the 
^'^^  creditor  has  put  it  out  of  his  power,  to  have  his  remedy 

ledgment  of  a  surety  that  he  remained  bound,  made  in  ignorance  of  the  effect 

* 

of  the  novation  between  the  creditor  and  principal  is  not  obligatory.     jRobinsan 
V.  Qffut,  Y  Monroe,  541. 

Where  the  surety  to  a  bond  has  removed  from  the  country,  having  the  prin- 
cipal within  it,  the  obligee  may  proceed  against  the  surety  as  an  absent  de- 
fendant, and  attach  any  effects  or  debts  he  may  have  in  the  state.  But  if  the 
obligee  has  parted  with  any  security  he  may  have  in  his  hands  by  which  the 
debt  or  part  of  it  might  have  been  paid,  the  surety  will  be  discharged  pro  tanto. 
Loop  V.  SwnnerSj  3  Randolph,  511.  A  dealing  by  a  creditor  with  the  principal 
debtor,  in  respect  to  a  second  or  collateral  security,  will  not,  at  law,  discharge 
the  surety  from  the  payment  of  the  prmcipal  debt ;  although  he  might  have 
been  discharged  had  the  creditor  dealt  with  the  principal  in  the  same  manner, 
with  respect  to  the  original  security.  Schroeppd  v.  Shaw^  6  Barb.  S.  C.  Rep. 
580.  A  surety  seeking  to  be  relieved  from  the  payment  of  a  debt,  on  the 
ground  of  the  creditor's  delay  in  enforcing  collateral  securities^  must  establish 
the  feet  that  he  has  lost  the  benefit  of  such  securities  by  some  act  of  the  cre- 
ditor inconsistent  with  his  rights  as  surety,  and  not  by  any  act  or  default  of 
his  own.  lb,  A  surety  wiU  not  be  discharged  by  the  delay  of  the  creditor  in 
the  prosecution  of  the  principal  debtor,  or  mere  inaction  on  his  part  in  the  col- 
lection of  collateral  securities,  unaccompanied  by  an  actual  binding  agreement 
with  the  principal  for  delay,  or  by  fraud  or  wilful  neglect.  lb.  In  order  to 
effect  the  discharge  of  a  surety  on  the  ground  of  delay  in  proceedmg  against 
'  the  principal,  it  must  be  shown  that  there  was  a  valid  agreement,  upon  a  suflfi- 
dent  consideration,  to  forbear  and  give  time  for  payment.  Ih.  From  such  an 
agreement  the  law  presumes  injury  to  the  surety,  and  holds  him  discharged 
irrespective  of  actual  damage.    lb. 

A  surety  is  not  discharged  by  the  mere  voluntary  forbearance  of  the  creditor 
to  proced  against  the  principal.  CreaUk'a  admW  v.  Sims^  5  How.  192.  In 
order  to  discharge  ^the  surety,  there  must  be  a  specific  agreement  for  a  definite 
time,  and  founded* on  a  suflSdent  consideration.  Oreath's  adm'r  v.  Sima,  5 
Howard,  206-7.  Bronson,  J.  VUas  v.  Jones,  I  CJomstock.  Bangs  v.  Strang,  *l 
Hill,  250.  An  agreement  made  by  a  creditor  with  the  principal  debtor,  to  for- 
bear the  payment  of  a  debt  in  consideration  of  an  usurious  premium,  being  void 
does  not  discharge  the  surety.  Bronson,  J.  and  Jewett,  C.  J.  Viias  v.  Jones,  1 
CJom.  2U.  And  thai,  although  the  usurious  premium  be  paid  at  the  time,  for 
the  debtor  may  sue  the  next  moment  and  recover  it  back.  Bronson,  J.  and 
Jewett,  C.  J.  lb.  286. 

It  is  immaterial  how  short  the  period  of  delay  may  be :  if  even  no  more  than 
a  single  day.  Bangs  v.  Strong,  1  Hill,  260.  So,  where  the  debtor's  obligation 
is  to  pay  in  money,  and  the  creditor  binds  himaeH  without  the  assent  of  the 
surety,  to  pay  in  land.  Jb.  The  rule  appUes,  though  the  agreement  between 
the  crevUtor  and  principal  debtor  is  mad  eafler  the  debt  for  which  the  surety 
became  bound  has  passed  into  judgment  lb.  The  creditor  must  be  in  such 
a  situation,  that  when  the  surety  comes  to  be  substituted  m  his  place  by  paying 
the  debt,  he  may  have  an  immediate  right  of  action  against  the  principal 
Bronson,  J.  lb. 

A.  gave  notes  to  several  banks,  for  the  amounts  which  he  owed  them  re- 
spectively, and  also  gave  them  collateral  security  of  two  dassee;  the  first  dass 
consisting  of  notes  given  for  debts  due  to  A.  and  the  second  class  consisfcingof 
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against  the  principal.     A  similar  doctrine  holds  with  regard  ^^  ^^  ^^®^ 

to  bills  of  exchange,  the  parties  upon  which  are  chargeable 

in  diflferent  order,  the  acceptor  being  first  liable ;  the  in- 

dorsers  in  the  order  in  which  they  stand  on  the  bill.     The 

holder  may,  at  his  election,  sue  all  or  any  of  the  parties  to 

the  bill ;  he  has  the  sole  dominion  over  it,  and  may  make 

what  arrangements  he  pleases  with  any  of  them,  but  he  does 

it  at  his  peril :  for  if  he  thereby  alter  the  situation  of  any 

other  person  on  that  bill  to  the  prejudice  of  that  person,  he 

cannot  afterwards  proceed  against  him ;  *therefore,  though  [*66] 

he  may  give  time  to  or  discharge  his  immediate  indorser 

(which  will  not  ^discharge  another  liable  to  him  prior  in  point 

of  order,)  yet  he  cannot  give  time  to  or  discharge  the  drawer 

or  acceptor,  and  afterwards  proceed  against  an  indorser.(a)[l] 

(a)  Tindal  v.  Broum,  1  T.  R.  1G7.  WcUwyn  v.  Si.  Queniin^  1  B.  A;  P.  652. 
Smith  V.  Knox,  1  Esp.  N.  P.  C.  46.  English  v.  Darky,  ib.  49 ;  2  B.  &  P.  61. 
Ootdd  v.  JRobson,  8  East,  676.  Clarke  v.  Devlin,  3  B.  A  P.  263.  Ex  parte 
Qiffbrd,  6  Ves.  802.     WkUhaU  v.  Masterman,  2  Camp.  179. 


notes  made,  indonBod,  or  guaranteed  by  B.  for  the  accommodation  of  A.    By 
an  indenture  executed  by  A.,  B.  and  C.  and  by  said  banks,  A.  assigned  all  his 
property,  inehiding  choses  in  action,  to  C.  in  trust  to  pay  said  banks.     By  the 
terms  of  the  indenture,  the  banks  were  authorized  to  use  their  discretion  in 
collecting  said  notes  of  the  first  class,  and  were  to  apply  the  proceeds  thereof, 
when  collected,  towards  the  discharge  of  A.'s  debts  to  the  banks.     It  was  also 
provided  in  said  indenture  that  said  notes  of  the  second  class  might  remain  in 
the  possession  of  the  banks  as  collateral  security,  and  not  be  collected  until  C. 
should  have  made  a  final  disposition  of  the  assigned  property,  and  have  dis 
tributed  the  proceeds  thereof  among  said  banks.    The  banks,  with  the  consent 
of  A.  and  C.  but  without  the  consent  of  B.  made  a  composition,  in  good  faith, 
with  several  of  the  makers  of  said  notes  of  the  first  class,  so  that  a  balance  re- 
mained due  from  A.  to  said  banks,  after  the  proceeds  of  the  property  assigned 
by  him  had  been  paid  to  them ;  whereas,  if  said  notes  had  been  collected  in 
fiill,  the  banks  would  have  been  fully  paid.     Held,  on  a  bill  in  equity,  brought 
by  the  banks  against  B.  that  they  had  discharged  him  to  the  extent  of  the 
sums  given  up  by  the  said  composition,  from  his  liability  on  the  notes  of  the 
second  class.     American  Bank  v.  Baker,  4  Met.  Rep.  164. 

[1]  The  holder  of  a  promissory  note  is  entitled  to  actual  payment  of  it, 
which  the  mere  act  of  the  law  never  takes  fit>m  him,  and  so  long  as  he  re- 
mains passive,  or  does  no  act  to  impair  the  right,  he  may  enforce  such  payment 
from  any  or  all  the  parties  liable ;  but  as  the  maker  of  a  note  is  previously 
liable,  and  the  endorsers  are  in  the  nature  of  sureties  for  the  performance  of 
his  act,  and  have  a  right  to  look  to  him  for  indemnity,  if  t  e  holder  do  any 
act,  the  eflfect  of  which  is  to  suspend,  or  to  hnpair,  or  to  destroy  that  right,  he 
cannot  afterwards  resort  to  them.  9  Conn.  B.  261,  4,  per  Bissel,  J.  There  is 
no  principle  better  established,  than  that  a  Judgment  against  the  maker  dis- 
charges none  of  the  subsequent  parties  to  a  promissory  note.  Nor  does  a 
mere  technical  satisfaction  constitute,  fi)r  them,  any  defence.    As  where  the 
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In  what  cases  It  has  DOW  been  determined  that  the  acceptor  of  an  accommo- 

granted. 

acceptor  of  a  bill  of  exchange  was  charged  in  execution,  and  discharged  under 
the  lord's  act    And  where  the  maker  of  a  promissory  note,  being  taken  in 
execution,  was  discharged  under  an  insolvent  debtor's  act,  it  was  held  that  the 
subsequent  parties  still  remained  liable.    So,  also,  if  the  maker  become  a  bank- 
rupt, and  the  holder  prove  his  debt  under  the  commission,  and  receive  a  divi- 
dend ;  this  will  not  prevent  him  from  resorting  to  the  subsequent  parties  to 
the  note.     Nor  will  he  be  thus  precluded,  although  he  receive  part  payment 
fifom  the  maker ;  or  levy  a  part  under  an  execution  against  him ;  for  this  is 
for  the  benefit  of  all  parties.    On  the  other  hand  it  is  equally  well  settled,  that 
if  the  holder  give  time  to  the  maker,  or  take  ftx)m  him  any  new  security  pay- 
able at  a  future  day,  without  the  assent  of  the  other  parties  to  the  note,  they 
are  thereby  discharged  from  their  liability.    So,  also,  if  the  holder  enter  into 
a  composition  with  the  maker,  or  discharge  him,  or  do  any  act,  the  effect  of 
which  is  to  discharge  him,  (as  by  letting  him  out  of  custody  upon  a  ca.  so,)  the 
subsequent  parties  to  the  note  are  also  discharged.     9  Conn.  R.  261,  3,  per 
Bissel,  J.  and  the  cases  there  cited.    Vid.  also  1  Bay,  17Y.     1  Dall.  252.    And 
though  the  holder  of  a  joint  and  several  note,  sue  one  of  the  makers,  and  levy 
part  of  the  debt  by  execution,  this  does  not  discharge  the  other,  but  he  will 
be  holden  for  the  balance.     And  the  giving  time  or  taking  security  from  one 
of  several  joint  acceptors,  or  makers,  will  not  discharge  the  other  acceptors  or 
makers  fi-om  liability.    Vid.  Ch.  on  Bills,  8th  Lond.  ed.  449.    Nor  will  a  cove- 
nant not  to  sue  one  of  two  joint  and  several  makers,  prevent  a  suit  against 
the  other.     Vid.  4  Wen.  360,  6,  per  Savage,  Ch.  J.     And  a  discharge  of  one 
of  two  joint  makers  of  a  note,  under  an  insolvent  law,  will  not  operate  as  a 
discharge  of  the  other.    3  Caines,  3.    But  where  V.  and  H.  executed  a  joint 
and  several  note  to  G.,  judgment  having  been  obtained  against  V.,  he  was 
committed  to  jail  on  the  execution,  gave  a  jail  bond  and  was  admitted  to  the 
prison  liberties.     Gr.  afterwards  received  from  V.  a  part  of  the  debt,  and  in 
consideration  thereof,  discharged  the  bond;  it  was  held,  in  an  action  brought 
against  II.,  that  the  disdmrge  of  the  bond  was  a  full  and  complete  discharge  of 
the  whole  debt,  and  consequently  of  H.  the  other  signer.    4  Verm.  R,  631. 
And  tliough  the  giving  time  to  an  acceptor,  maker,  or  endorser,  wiD  discharge 
all  subsequent  endorsers,  unless  by  their  consent,  yet  the  giving  time  to  a  sttb- 
sequent  endorser  will  not  discharge  a  prior  endorser,  (Vid.  Ch.  on  Bills,  8th 
Lond.  ed.  461 ;)  and  the  holder  may  sue  a  prior  endorser,  after  having  let  a 
subsequent  one,  whom  he  ha^  taken  in  execution,  out  of  jail,  on  a  letter  of  li- 
cense, without  paying  the  debt;  nor  will  the  giving  time  to  a  payee  endorser 
discharge  the  drawer.     lb.  4  Maulo  &  Selw.  226.     And  where  the  bolder  of 
an  accommodation  note  received  a  composition  from,  and  covenanted  not  to 
sue  the  payee,  for  whoso  accommodation  it  was  made,  it  was  held  that  he 
mighty  notwithstanding,  sue  the  maker.     6  Eap.  R.  178,  and  vid.   7  Bam  & 
Cross.  735.    And  if  the  holder  of  an  accommodation  bill  receive  a  part  from 
the  drawer,  and  take  a  promise  from  hun  on  tho  back  of  the  bill  for  the  pay- 
ment of  the  residue,  at  an  enlarged  time,  such  act  will  not  discharge  the  ac- 
ceptor.   Vid.  Ch.  on  BUls,  8th  Lond.  ed.  462.     And  it  has  been  held  in  one 
case,  that  if  an  endorsee  having  notice  that  the  bill  was  accepted,  or  the  note 
made,  without. consideration,  receive  part  pay  fh)m  the  party  for  whose  bene- 
fit the  bill  was  accepted,  or  note  drawn,  and  give  him  time  to  pay  the  residue 
the  acceptor  or  maker  would  be  discharged ;  as  if  he  receive  part  payment 
from  the  drawer^  for  whose  accommodation  such  bill  was  accepted  and  give 
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dation  bill  is  not  in  the  situation  of  a  surety  for  the  payment  in  what  cases 

granted. 

him  time.  2  Camp.  185.  But  this  Sas  been  doubted,  and  subsequent  cases 
seem  to  have  established  a  different  doctrine,  (4  Taunt  730 ;  5  lb,  192 ;  3 
Camp.  362 ;  2  Taunt  551 ;  6  Esp.  R.  178,)  efipecLolly  if  the  endorsee  had  no 
notice  that  it  was  an  accommodation  bin,  or  without  consideration.  4  Taunt. 
730;  5ib.  192;  17  Jolm.  169. 

If  the  holder  of  a  note,  knowing  that  it  was  made  and  discounted  for  the 
accommodation  of  the  endorser,  give  time  to  the  endorser,  without  consulting 
the  maker,  the  latter  wiU  not  thereby  be  discharged.  12  Serg.  &,  Rawle,  382. 
The  drawer  of  a  check  is  not  surety  for  the  payee,  though  it  be  drawn  for  the 
accommodation  of  the  latter;  and,  therefore,  if  a  subsequent  holder  give  time 
to  the  payee,  he  being  bound  to  pay  the  holder,  this  will  not  discharge  the 
drawer,  even  though  such  holder  know  that  the  check  was  made  for  the  payee's 
accommodation.     6  Coweu,  484. 

As  above  remarked,  the  holder  of  a  note  or  bill  of  exchange  may,  by  an 
agreement  with  the  maker  or  drawer  to  give  him  further  time  for  payment, 
discharge  an  endorser ;  but  it  is  not  every  mere  naked  agreement,  by  the 
holder  with  the  drawer  or  maker,  for  delay,  that  will  discharge  the  endorser, 
after  he  has  been  fixed  in  his  responsibility  by  non'pa3rment,  and  due  notice 
given.  It  is  dear,  both  upon  principle  and  authority,  that  it  must  be  a  bind- 
ing engagement,  without  the  assent  or  concurrence  of  the  endorser,  and  one 
that  will  suspend  the  holder's  remedy,  and  restrain  liim  from  bringing  a  suit 
f^ainst  the  drawer  or  maker  before  the  expiration  of  the  time  given,  to  the 
prcyudiee  of  the  endorser,  or  so  as  to  affect  his  rights.  To  do  this,  it  must 
have  a  sufficient  consideration  to  support  it,  otherwise  it  is  nudum  pachrni^  and 
does  not  affect  or  suspend  the  rights  of  any  of  the  parties.  2  Gill.  &  John. 
230.     Vid.  also  12  Wheat  654;  9  Cowen,  194;  16  Mart.  Lou.  R.  596. 

Where  the  acceptor  or  maker  has  become  insolvent,  tlie  debt  may  be  proved 
and  a  dividend  received,  without  discharging  the  parties,  (1  John.  Cas.  107 ;) 
but  if  the  holder  of  a  bill  compound  with  the  acceptor,  maker,  or  otlier  party, 
without  the  assent  of  the  drawer,  or  other  subsequent  parties,  ho  releases  them 
from  their  liabilities ;  though  it  would  be  otherwise  with  the  drawer,  if  he 
had  no  effects  in  the  hands  of  the  acceptor.  The  reason  why  a  composition 
has  this  effect  is,  that  it  forever  deprives  the  parties,  between  the  holder  and 
the  acceptor  or  maker  of  any  remedy  over  against  the  latter.  Vid.  Ch.  on  Bills, 
8th  Lond.  ed.  454. 

Where,  upon  the  execution  of  a  voluntary  assignment  hy  the  makers  of  a 
note  for  the  benefit  of  their  -creditors,  the  second  endorser  of  the  note  execu- 
ted a  release  to  the  makers,  and  subsequently  became  fixed  with  the  payment 
of  the  note,  it  was  held,  that  the  release  having  been  executed  before  the  ma- 
turity of  the  note,  the  second  endorser  was  not  barred  by  it,  fit)m  maintaining 
his  action  cither  against  the  makers  or  first  endorser.  1 2  Wen.  110.  It  would 
be  a  bar  against  sureties  not  indemnified.    lb. 

It  is  said,  that  where  a  bill  is  accepted  for  part,  and  notice  of  such  partial 
acceptance  given,  the  holder  should,  on  the  bill  becoming  due,  if  ho  receive 
such  part,  still  give  notice  of  the  non-payment  of  the  residue.    lb.  451. 

The  drawer  of  a  bill,  and  the  endorsers  of  a  bill  or  note,  being  considered 
sureties,  and  the  drawee,  acceptor  or  maker,  primarily  liable,  the  giving  time 
to  such  drawee,  acceptor,  or  maker,  will,  in  general,  discharge  such  drawer  or 
endorsers  fi*om  all  liability.  And  so,  if  a  bond,  or  any  security,  payable  at  a 
future  day,  be  taken  of  such  drawee,  acceptor  or  endorser ;  or,  where  the 
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In  what  cases  by  the  drawer,  and  consequently  not  discharged  by  time 

granted.  "^ 

holder  has  obtained  a  judgment  and  execution,  received  part,  and  taken  seca- 
rity  for  the  residue,  except  only  a  nominal  sum,  of  such  original  party ;  or  let 
him  out  of  custody  on  an  execution ;  or  taken  part  pay,  and  agreed  to  take 
an  acceptance  from  him  for  the  residue,  payable  at  a  future  day,  retaining  the 
first  bill  or  note,  as  a  collateral  security,  even  if  such  part  pay  be  taken,  and 
agreement  made  with  an  acceptor,  who  has  no  eftects  in  his  hands ;  or  if  the 
holder  has  taken  a  confession  of  judgment,  payable  by  instalments,  at  a  distant 
time,  it  will  discharge  the  subsequent  parties.  lb.  443,  4.  But  the  mere 
taking  a  cognovit  or  warrant  of  attorney  without  giving  time,  (4  Bos.  k  PulL 
474.  10  Bam.  &  Cress.  578;)  or  agreeing  to  stay  execution  (on  receiving  a 
confession,  after  suit  brought  and  issue  joined)  to  a  time  when  judgment  and 
execution  might  have  been  obtained  according  to  the  course  of  the  court, 
would  not  have  this  effect.  18  John.  28.  And  the  taking  from  an  acceptor, 
after  action  brought  against  him,  a  warrant  of  attorney  payable  by  instalments, 
the  last  of  which  would  fall  due  before  the  time  when,  in  the  ordinary  course 
of  proceedings,  the  plaintiff  could  have  obtained  judgment,  will  not  discharge 
the  other  parties  to  the  bill ;  especially  if  it  be  taken  after  action  commenced 
against  such  acceptor  and  sucli  other  parties. 

A  bond  and  warrant  of  attorney,  taken  merely  as  collateral  security,  from 
the  maker  of  a  note,  will  not  have  the  effect  to  discbarge  the  endorser.  7 
Wen.  117.  Nor  will  the  taking  of  a  mortgage  for  the  same  purpose  have  that 
effect.  7  Serg.  &  Rawle,  218.  And  the  acceptance,  by  the  holders  of  an  over 
due  note,  of  the  note  of  a  third  person  payable  at  a  future  day,  as  collateral 
security,  on  the  terms  that  such  acceptance  should  not  prejudice  their  daim 
against  the  drawer  and  endorser  of  the  principal  note,  nor  prevent  a  suit  if 
ordered  by  the  endorser,  is  not  such  an  agreement  to  give  time  to  the  maker  as 
discharges  the  endorser.  lb.  289.  The  merely  taking  fresh  security  payable 
at  a  future  day,  but  without  a  bargain  to  give  time,  will  not  dischai^  the 
drawer,  or  other  party,  if  it  appear  that  the  second  security  was  only  coUateraL 
Vid.  Ch.  on  Bills,  8th  Lond.  ed.  442.  And  where  there  is  no  valid  agreement 
for  gfiving  time  of  payment  for  a  definite  period,  on  receiving  securities  from  the 
maker,  the  endorser  is  not  discharged.     17  Wen.  501. 

But  the  assent  of  the  parties  interested,  or  a  dear  subscfiquent  recognition  of 
the  act  by  them,  would  clearly  warrant  any  of  the  above  steps,  which  would, 
in  the  absence  of  such  assent  or  recognition,  discharge  the  parties;  and  they 
would  be  liable  to  a  suit  immediately,  the  same  as  if  no  measures  bad  been 
taken.  And  besides,  if  the  drawee  or  acceptor  have  no  effects  in  his  hands, 
wherever  for  that  reason  a  holder  would  be  excused  from  giving  notice  of  non- 
acceptance,  or  non-payment,  he  may  also  take  any  of  the  above  measures, 
without  shaking  his  security  against  the  subsequent  parties,  (lb.  450 ;)  and  sn, 
where  a  bill  is  accepted,  or  note  given,  for  the  accommodation  of  a  drawer  or 
endorser,  the  holder  may  give  time,  take  security,  Ac.  without  impiuring  hia 
right  against  such  drawer,  or  endorser,  for  the  latter  are  not  sureties,  but  prin- 
cipals.    3  Camp.  281,  3G2. 

In  the  above  instances,  where  tampering  with  the  drawee,  acceptor  or  maker 
has  been  held  to  discharge  the  subsequent  parties,  a  similar  act  of  indulgence  to  a 
drawer,  or  prior  endorser,  would  equally  discharge  all  subsequent  parties,  if  d<»e 
or  granted  without  their  consent    Ch.  on  Bills,  8th  Lon.  ed.  444;  4  Wen.  360. 

There  is,  however,  no  obligation  of  cuiive  diligence^  on  the  part  of  the  holder, 
to  sue  the  acceptor,  maker  or  endorser,  and  he  may  forbear  this  as  long  as  he 
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being  given  to  the  drawer.      He  is  liable  in  all  circum-  In  what  casea 

grantecL 

chooses;  he  may  even  receive  proposals  for  security,  (Vid.  Ch.  on  Bills,  8th 
Lend.  ed.  445,  6;  1*7  John.  176;  1  Dev.  484;)  and  an  agreement  not  to  sue, 
made  mtkout  eonsideraticm^  and  without  taking  any  new  security,  would  not 
work  a  discharge,  because  such  agreement  would  bo  void,  (Vid.  Oh.  on  Bills, 
8th  Lend.  ed.  446 ;  2  Gill  &  John.  230,  cited  supra :)  but  receiving  a  premium 
for  such  delay,  will  discharge  the  endorser.  16  John.  70.  And  it  hsis  been 
held,  that  agreeing  (after  a  bill  has  become  due  and  been  regularly  protested 
for  non-payment,  and  notice  thereof  given)  not  to  press  the  cuxxptor,  will  not 
discharge  the  drawer.  1  Bos.  &  Pull.  652.  And  it  will  not  discharge  the 
drawer  or  endorsers,  though  they,  or  either  of  them,  should  request  the  holder 
to  sue  the  acceptor  or  maker,  and  ho  should  refuse  or  neglect  to  do  this  tiU  the 
latter  became  insolvent,  (16  John.  152;  17  ib.  176;)  and  even  refusing,  on  re- 
quest of  the  endorser,  &c.  to  take  the  maker,  &c.  in  execution,  after  having 
obtained  a  regular  judgment  against  him,  will  not  prejudice  the  holder.  3 
Wheat  520,  5.  So,  the  mere  delay  of  tte  second  endorser,  for  a  length  of 
time,  to  take  up  a  note,  does  not  affect  his  right  of  action  against  the  first  en- 
dorser.    18  John.  327. 

Where  the  surety  in  a  note  requested  the  creditor  to  sue  the  principal,  and 
informed  him  that  he  did  not  wish  to  stand  as  surety  any  longer,  and  the  cre- 
ditor delayed  to  sue,  till  the  principal  had  become  insolvent,  it  was  held  that 
the  surety  was  not  thereby  discharged.  4  Verm.  R.  131.  If  a  surety  appre- 
hend danger  from  the  creditor's  delay,  he  may  resort  to  chancery  to  compel 
him  to  sue  the  principal,  and  even  then  he  m\ist  indemnifythe  creditor  against 
the  consequences  of  risk,  delay  and  expense.  Ib. ;,  4  John.  Ch.  R.  132.  A 
naked  agreement  between  a  creditor  and  one  who  is  holden  to  him  as  surety, 
that  the  surety  should  be  discharged,  is  without  consideration,  and  void.  4 
Yerm.  R.  131.  So  an  Offreementfor  delay ^  without  consideration,  made  between 
the  principal  debtor  and  his  creditor,  will  not  discharge  a  surety.  2  Hairs 
Super.  Ct.  R.  185.  And  mere  delay  in  calling  on  the  principal,  will  not  dis- 
charge the  surety.  And  where  A.  in  payment  of  a  debt,  endorsed  to  B.  the 
note  of  C,  and  by  the  endorsement  "waived  demand  and  notice;"  held,  that 
although  0.  was  solvent  and  remained  so  fifteen  months  aiter  the  endorsement, 
and  before  which  period  no  suit  was  brought  against  him,  still  the  endorser  A, 
was  liable.     4  Terg.  182. 

If  the  holder  receive  part  jwiyment  from  the  maker  when  the  note  becomes 
due,  and,  before  giving  notice  to  the  endorser,  allows  further  credit  to  him,  the 
endorser  is  discharged.  3  John.  384,  and  vid.  16  id.  42.  But  if  the  holder 
receive  part  payment,  and  give  due  notice  to  the  endorser,  the  latter  will  be 
holden  for  the  payment  of  the  residue.  1  John.  Cas.  131.  3  McOord,  13, 
And  it  has  been  decided,  that  any  credit  given  by  the  holder  of  a  bill  to  the 
drawer,  acceptor,  endorser  or  promissor,  is  a  consent  to  hold  the  demand  upon 
their  responsibility,  and  that  the  holder  has  no  remedy  afterwards  but  against 
them,  where  the  circumstances  of  the  transactions  have  rendered  them  liable 
absolutely,  and  at  all  events.  7  Mass.  R.  494.  But  it  is  admitted  that  the 
mle  does  not  hold  where  the  acceptor  or  maker  is  discharged  by  the  holder, 
and  the  drawer  or  endorser  is  sued,  having  in  his  hands  fimds  of  the  acceptor 
or  maker,  which  have  been  retained  for  the  express  purpose  of  paying  the  bill 
or  note.  6  Id,  85.  And  where  the  drawer  or  endorser,  with  full  knowledge 
of  the  time  being  given,  yet  promises  the  holder  to  pay  him  the  bill,  such 
promise  will  bind.     12  East.  38.    And  where  the  holder  released  one  of  the 
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In  what  cases  stances,  and  notliing  can  diflcharge  him  but  payment  or  re- 
«^^^  lease.(a)[2] 

(a)  Fentum  v.  Pocock,  5  Taunt.  192 ;  overruling  L(uct(m  v.  Peat,  2  Camp.  185, 
and  GoUott  v.  Radgk,  3  Campb.  281. 


several  joint  makers,  excepting  from  such  liaMUy  as  ho  may  be  under  to  the 
endorsers,  this  was  held  not  to  discharge  an  endorser.     2  Gaines,  121. 

The  consequence  of  omitting  to  present  for  acceptance,  or  payment,  or  to 
give  notice  of  the  default  of  acceptance,  or  payment,  may  be  done  away,  by 
some  act  of  the  person  entitled  to  object  the  want  of  it;  or  in  case  of  a  condi- 
tional acceptance,  by  the  completion  of  the  condition  before  the  bill  becomes 
payable.  Thus,  a  payment  of  part,  or  a  promise  to  pay  the  whole,  or  part ; 
(6  John.  248,  id.  375.  3  id.  68,  and  vid.  Ch.  on  Bills,  8th  Lend.  ed.  533.  1 
Minor's  Ala.  R.  173.  2  N.  H.  R.  340,)  or  to  see  it  paid  ;  or  an  acknowledg- 
ment that  it  must  be  paid,  or  a  promise  that  "  he  will  set  the  matter  to  rights," 
or  a  mere  unaccepted  oflfer  of  a  composition  with  other  creditors,  made  by  the 
party  who  objects  tlie  want  of  notice,  with  a  knowledge  of  the  holder's  neglect, 
will  amount  to  a  waiver  of  the  lachesj  and  entitle  the  holder  to  a  recovery,  even 
though  made  under  a  mistake  of  the  law ;  but  such  act  or  promise,  in  order  to 
bind,  must  be  explicit,  unconditional,  and  unqualified,  and  made  out  clearly  in 
evidence;  (5  Johns.  375.  Vid,  Ch.  on  Bills,  8  Lond.  ed.  534,  5.  1  Mart.  & 
Yerg.  74.  4  DalL  109.  3  John.  68,  6  id.  248.  9  Mass.  R.  1.  12  id.  52. 
10  Wen.  604,)  not  a  mere  proposition  to  pay  by  instalments,  or  to  give  a  bill, 
unless  such  offer  is  accepted,  or  alluding  to  a  number  of  bills,  including  the 
one  in  question,  saying,  '^I  will  see  them  paid."  5  John.  575.  And  what  a 
man  says  under  the  surprise  of  a  sudden  and  unexpected  demand,  ought  to  be 
construed  with  a  good  deal  of  strictness.  4  Mass.  R.  341.  And  if  such  per. 
son  pay  the  money  to  the  holder,  having  a  knowledge  of,  (or  the  means  in  his 
power  of  knowing)  the  circumstances,  he  cannot  recover  back  the  money  unless 
there  bo  a  deceit  or  fraud  practised  upon  him.  Vid.  Ch.  on  Bills,  8th  Lond. 
id.  536.  And  a  promise  to  pay,  made  by  the  endorser,  will  not  be  a  waiver 
of  the  consequences  of  the  want  of  demand,  unless  it  be  shown  aflfirmatively, 
that  the  endorser  knew  that  no  demand  had  been  made  when  he  made  the 
promise.  3  N.  H.  R.  346.  And  where  the  drawer  is  informed  that  demand 
was  made  and  payment  refused,  a  promise  to  arrange  it,  is  not  a  waiver  of 
demand,  i^  m  fact,  none  were  made.  4  Yerg.  210.  And  if  an  endorser,  dis- 
charged by  the  ktches,  of  the  holder,  being  ignorant  of  such  laches,  promise  to 
pay ;  the  promise  is  not  binding,  although  it  appear  that  on  the  sale  of  real 
estate  by  the  endorser  to  the  maker,  the  note  and  a  deed  of  trust  were  taken 
to  secure  the  purchase-money,  and  the  deed  still  held  by  the  endorser  at  the 
time  of  the  promise.     1  Dev.  R.  247. 

A  full  hidemnity  given  by  the  maker  to  the  endorser,  to  secure  him  against 
his  liability  as  endorser,  or  a  promise  to  pay  by  the  endorsee,  with  a  knowledge 
that  no  demand  was  made,  will,  in  either  case,  dispense  with  demand  and 
notice.     6  Yerg.  300. 

A  promise  by  the  d/rawer  of  a  bill  to  make  an  arrangemerU  satisfactory  to  the 
holder,  where  there  is  no  evidence  of  knowledge  on  his  part  that  notice  had 
not  been  given ;  or  the  fact  of  the  drawer,  including  the  demand  of  tlie  holder 


[2]  The  principle  is,  that  the  drawer  and  endorser  are  in  the  light  of  SQreties 
lor  the  acceptor,  and  the  holder  must  do  nothing  to  impair  the  right  which 
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It  is  an  established  rule,  that  an  injunction,  or  any  order  in  what  oases 
in  the  nature  of  an  injunction,  will  not  be  granted  to  restrain  i?'^*®^- 

No  ii^'unctioii 
in  an  aooount  of  his  creditors,  on  an  application  for  an  insolvent's  discharge  in  criminal 
where  it  is  not  shown  that^  at  the  time  of  making  such  account,  he  knew  the  cases, 
necessary  steps  to  charge  him  as  drawer  had  not  been  taken,  will  not  subject 
him  to  payment  of  the  bilL    6  Wen.  658.    The  endorser  waives  notice  by 
promising  payment,  when  notice  of  non*paymant  is  given  him  at  an  earlier 
hour  of  the  day  than  the  law  requires.     2  Verm.  R.  105. 

If  the  maker  of  a  note  abscond,  and  the  endorser,  before  it  becomes  due, 
informs  the  holder  of  the  &ct,  and  requests  delay,  and  agrees  to  give  a  new 
note  for  the  amount,  it  is  waiver  of  demand  and  notice.  1  John.  Cas.  99.  So 
if  the  endorser,  before  the  note  becomes  due,  takes  an  assignment  of  aiB,  the 
property  of  the  maker  as  security  for  his  endorsement ;  (6  Mass.  R  1*70,)  but 
it  will  be  otherwise,  if  he  take  an  assignment  of  property  only  to  secure  him 
against  his  endorsement  of  other  specified  notes.  lb.  Yid.  5  Conn.  R.  175* 
So  if  the  endorser  to  prevent  himself  from  eventual  loss,  take  collateral  security 
of  the  maker,  on  account  of  the  particular  note  endorsed,  it  is  a  waiver  of  the 
legal  right  to  require  proof  of  demand  on  the  maker  and  notice  to  himself.  2 
Greenl.  207. 

A  promise  to  pay,  or  other  act  amounting  to  a  waiver,  must  not  only  be  with 
a  knowledge  of  the  circumstances,  calculated  to  dischai^ge  the  defendant,  but 
it  lies  with  the  plaintiff  to  show  such  knowledge  at  the  trial.  16  John.  162 
It  has  been  held  in  Connecticut,  (7  Conn.  B.  523,)  that  a  promise  is  presumptive 
evidence  of  due  demand  and  notice,  and  stands  good  until  the  contrary  is  made 
to  appear  by  the  defendant ;  and  this  would  seem  to  be  the  rule  in  England. 
7  East.  231.  2  Camp.  188.  id.  105.  In  this  state  it  is,  however,  well  settled, 
that  regular  notice  or  waiver  is  not  to  be  inferred  from  the  mere  promise  to 
pay — ^it  is  to  be  made  to  appear  affirmatively  and  clearly  by  the  plaintiff  at  the 
trial  16  John.  152.  6  Wen.  658.  10  id.  504.  Strong  circumstances  would 
authorize  a  juiy  to  presimie  a  knowledge  of  want  of  demand,  at  the  time  of 
making  the  promise.    12  Mass.  B.  52. 

Where  an  endorser,  on  being  called  on  for  the  payment  of  a  note,  avowed 
himself  legally  exonerated  from  its  payment,  but  declared  that  he  did  not  wish  to 
take  advantage  of  such  exoneration,  and  promised  to  pay  the  note,  it  was  held, 
that  the  promise  was  valid,  without  further  proof  of  the  endorser's  knowledge, 
that  ho  had  not  been  regularly  charged ;  but^  in  such  a  case,  the  endorser  will 
be  allowed  to  show  that  no  demand  had  in  fact  been  made  of  the  maker,  and 
that  consequently  the  promise  was  made  under  a  misapprehension  of  &cts ; 
but  where  sufficient  time  had  elapsed  for  the  demand,  and  the  avowal  of  ex- 
oneration was  distinctly  made,  including  in  it  as  well  an  admission  of  a  demand 
as  a  want  of  notice,  the  defendant  wiU  be  held  to  strict  proof     10  Wen.  504. 

I  lend  you  my  note  payable  tp  you  or  order,  which  you  sell  and  endorse  to 
A.  for  a  valuable  consideration.  You  afterwards  becoming  insolvent,  your  credi- 
tors, among  whom  are  A.  and  m/yself,  by  a  writing  signed  but  not  sealed^  (^poi^ 
a  nominal  consideration,)  discharge  and  release  you  fh)m  all  debts,  demands,  &c. 
due  to  us  respectively,  A.  not  knowing  for  w?u>se  accommodation  I  gave  the  note. 
I  afterwards  pay  the  note  to  A.  and  bring  my  action  against  you  for  maney 
paid,  laid  out,  &c.    It  was  held  in  such  a  case,  that  A.'s  discharge,  under  the 

they  have  to  resort  by  suit,  to  the  acceptor  for  indemnity,  or  which  would 
amount  to  a  breach  of  £uth  in  him  towards  the  acceptor.    The  agreement  for 
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In  what  oases  proceedings  in  a  criminal  matter.ia)    Accordingly,  in  the  case 
^^"^'^  of  I/yrd  Montague  v.  Dvdman^ip)  Lord  Hardwicke  allowed  a 

demxirrer  to  a  biU  for  an  injunction  to  stay  proceedings  on  a 
[*67]  mandamus,  issued  to  compel  a  lord  of  a  manor  to  hold  a 

court:  "the  court,"  he  said,  " has  no  jurisdiction  to  *grant 
an  injunction  to  stay  proceedings  on  a  mandamiis,  nor  to  an 
indictment,  nor  to  an  information,  nor  to  a  writ  of  prohi- 
bition."[l] 

(a)  Eolderatajfe  v.  SauTidsrs^  6  Mod.  12. 

(&)  2  Ves.  396.  • 

circTimstanoes,  did  not  exonerate  me,  and  that  my  discharge  to  you  being  with* 
out  any  stibstanUai  consideration,  and  not  under  seal^  was  inoperoHve^  either  as 
a  rdeoM  or  an  accord  and  saMsfactUm ;  and  that  therefbre  I  was  obliged  to  pay 
the  money  to  A.  and  might  reooyer  it  of  you.     17  John.  169. 

delay,  by  the  holder,  with  the  acceptor  of  a  bill,  or  maker  of  a  note,  to  dis- 
chai^  the  other  parties  must  be  one  having  a  sufficient  consideration,  and 
binding  in  law,  upon  the  parties.  If  the  holder  gives  time  to  the  endorser 
knowing  that  the  note  was  made  for  his  accommodation,  he  does  not  thereby 
discharge  the  drawer.  Simply  for  bearing  to  sue  the  acceptor,  or  taking  colla- 
teral security  from  him,  is  no  discharge ;  but  giving  him  new  credit  and  time, 
or  accepting  a  composition  in  discharge  of  the  acceptor,  will  produce  that  result 
If  the  liability  of  the  surety  be  varied  it  discharges  him ;  or  if  he  can  sue  the 
acceptor,  in  consequence  of  the  resort  over  to  him  by  the  holder,  notwith- 
standing the  time  given  to,  or  the  composition  made  with  the  acceptor,  by  the 
holder,  the  latter  is  enabled  indirectly  to  violate  his  contract  with  the  acceptor. 
But  receiving  part  of  the  debt  from  the  acceptor  of  a  biU,  or  maker  of  a  note, 
works  no  prejudice  to  the  holder's  right  against  the  drawer  or  endorsers,  for  it  is 
in  aid  of  all  parties  who  are  eventually  liable.  It  is  required  of  the  holder  that 
he  shall  not  so  deal  with  the  acceptor  of  the  bil],  or  maker  of  the  note,  by 
giving  time  or  compounding,  or  giving  credit,  as  to  prejudice  the  right  of  the 
other  parties  to  the  bill,  without  their  assent,  in  the  exercise  of  their  right  of 
recourse  against  the  maker  or  acceptor.  The  holder  may  give  time  to  an 
immediate  endorser,  and  proceed  against  the  parties  behind  him.  But  the 
holder  cannot  compound  with  prior  parties,  without  the  consent  of  subsequent 
ones.  The  release  or  discharge  of  a  prior  endorser,  discharges  all  subsequent 
endorsers.    3  Kent's  Com.  112,  113,  and  authorities. 

Where  haU  having  become  fixed  at  law,  were  entitled,  under  the  equity  of 
the  case  to  be  discharged,  chancery  will  grant  a  perpetual  injunction  to  an 
action  on  the  recognizance.    Bcdhbone  v.  RaJOibone^  10  Johna  Bep.  68t. 

[1]  If  a  charge  be  of  a  criminal  nature,  or  an  ofienoe  against  the  public,  and 
does  not  touch  the  enjoyment  of  property,  it  ought  not  to  be  brought  within 
the  direct  jurisdiction  of  this  court,  which  was  intended  to  deal  only  in  mattns 
of  civil  right,  resting  in  equity,  or  where  the  remedy  at  law  was  not  sufficiently 
adequate.  Nor  ought  the  process  of  injunction  to  be  applied,  but  with  the 
utmost  caution.  It  is  thei|8tK)ng  arm  of  the  court ;  and  to  render  its  operation 
benign  and  useftU,  It  ifiuSt  be  exercised  with  great  discretion,  and  when  neces- 
sity requires  it  jAsstbning  the  charges  in  the  information  to  be  true,  it  does 
not  appear  to  i^^ha^  the  banking  power,  in  this  case,  produces  such  immi- 
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But  where  an  iDdictment  is  preferred  by  persons  who  are  in  what  caaea 
themselves  plaintiffs  inequity,  they  are  subject  to  control  by  8^™^*®^ 
order  personally  affecting  them,  although  defendants  are  not  Except  whero 
so,(a)  and  therefore  in  the  case  of  the  Mayor  of  York  v.  Pil  *  Plaintiff  in 

,  o       J  equity  prefeis 

kington^ih)  where  a  bill  and  cross  bill  were  depending  in  or-  indictmenta. 
der  to  establish  a  right  of  fishing,  and  the  plaintiflfe  in  the 
first  cause  had  indicted  the  agents  of  the  defendants  for  a 
breach  of  the  peace  in  fishing :  Lord  Hardwicke  made  an 
order  to  restrain  the  plaintiffs  from  proceeding  till  the  hear- 
ing of  the  cause  and  further  order.(c) 

*There  is  also  no  jurisdiction  in  equity  by  injunction  to  [*68] 

*  stay  the  process  of  a  court  of  law  upon  an  award  which  has 
been  made  a  rule  of  court,  under  the  st  9  &  10  W.  3.  c.  15. 

(a)  Per  Lord  Eldon,  18  Yes.  220. 

(&)  2  Atk.  302. 

(c)  There  is  an  old  case  in  Moor,  where  an  injunction  was  granted  to  restrain 
the  defendant  ih}m  praying  restitution  upon  an  indictment  for  a  forcible  entry, 
E^mdy  v.  OweTi,  Mo.  820;  pL  1108;  cit  14  Vin.  Ab.  422.  Lord  Hardwicke, 
howeyer,  in  alluding  to  it,  has  observed,  that  he  would  not  go  so  far,  unless 
the  subject  were  mixed  with  civil  proceedings  in  equity,  2  Ves.  399 ;  and  it 
may  be  collected  Arom  other  observations,  2  Atk.  303,  that  this  case  would  be 
subject  to  the  general  rule  except  where  the  person  preferring  the  indictment 
was  also  plaintiff  in  equity.  There  are  also  several  old  cases  in  TotiiiU,  where 
the  court  asserted  its  right  to  the  cognizance  ot perjury  committed  before  itself; 
but  this  was  probably  in  all  the  cases,  as  in  MiUer  v.  Girdkrtf  Company^  Toth, 
174,  only  by  injunctions  against  actions  for  perjury.  Sideraon  v.  Eastcovart 
BuUen  v.  £uUen.  Freeborne  v.  Leasure.  ffaise  v.  Browne^  ib.  156,  157.  In 
one  instance,  401  costs  were  given  for  perjury.    Mound  v.  Cvhne,  ib.  157. 

nent  and  great  mischief  to  the  community,  as  to  call  for  this  summary  remedy. 
The  English  court  of  chancery  rarely  uses  this  process,  except  where  the  right 
is  first  eetablished  at  law,  or  the  exigency  of  the  case  renders  it  indispensable. 
Thus,  in  Brown's  case,  in  2  Yesey,  414,  a  motion  was  made  for  an  injimction 
to  stay  the  use  of  a  market,  and  Lord  Hardwicke  said,  it  was  a  most  extraor- 
dinary attempt,  and  that  the  plaintiffs  had  several  remedies  which  he  might 
use.  He  said  it  would  cause  great  confusion,  to  bring  into  contempt,  upon  the 
ii\junction,  all  persons  who  might  use  the  market,  and  that  if  the  court  ought 
to  interpose  at  all,  it  would  be  after  the  title  was  established  at  law.  So  he 
observed,  in  another  case,  ( Amb.  209,  Anon.)  that  the  court  granted  an  injunc- 
tion to  stay  the  working  of  a  colliery  with  great  reluctance,  and  will  not  do  it, 
except  where  there  is  &  breach  of  an  express  covenant,  or  an  uncontroverted 
mischieC  In  a  late  case,  before  Lord  Eldon,  AUomey- General  y.  Nicholj  16 
Yesey,  338,  on  an  information  filed  to  restrain  the  defendant  from  obstructing 
the  ancient  lights  of  an  hospital,  he  stated  that  the  foundation  of  this  juris- 
diction, by  injunction,  was  that  head  of  mischief  or  those  mischievous  conse- 
quences, which  required  a  power  to  prevent  as  well  as  to  remedy,  and  that 
there  might  be  nuisances  which  would  support  an  action,  but  which  would 
not  support  an  ix^junction.    2  Johns.  Gh.  Hep.  378. 
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In  what  oases  Lord  Eldon,  upon  a  motion  to  dissolve  an  injunction  which 
granted.  j^  ^^^^j^  obtained  in  a  case  of  this  nature,  observed,  that  he 

Awarf  under   had  not  found  by  his  own  research  into  authority,  or  from 
the  St  9  and    the  information  of  others  any  instance  in  which  a  court  of 
10  w.  3, 0, 16.  ^^^y  ^^^  actually  interposed  by  injunction  to  stay  the  pro- 
cess of  a  court  of  law,  in  which  the  award  was  made  a  rule 
of  court  :(a)[l]  that  it  was  diflScult  to  see  how  this  could  be 

(a)  There  is,  however,  a  case  in  the  exchequer  which  se^ms  to  have  been 
overlooked,  where,  upon  a  bill  fQed  to  relieve  against  an  award  which  had 
been  made  a  rule  of  the  king's  bench,  under  the  statute,  the  plaintiflf  obtained 
an  injunction.     Simmons  v.  MuUins^  Bunb.  182. 


[1]  Where  two  parties  submit  their  differences  to  arbitrators,  and  agree  to 
mc^e  the  submission  a  rule  of  courts  in  a  court  of  common  law,  pursuant  to  the 
act  for  determining  differences  by  arbitrators,  (1  R.  L.  125,)  the  court  of  chan- 
cery will  not  entertain  jurisdiction  to  set  aside  the  award,  unless  injustice  would 
be  done.  Toppan  v.  JBeaih,  1  Paige's  Ch.  Rep.  293.  The  court  in  this  case 
say :  "  The  principles  on  which  a  court  of  equity  relieves  against  an  award  of 
arbitrators,  are  pretty  well  settled  and  understood;  and  this  court  has  fire- 
quently  had  occasion  to  advert  to  them.  Herrick  v.  BUUrj  1  John.  Ch.  R.  101. 
Woodworih  v.  Van  Buskirk,  id.  432.  ShepJwrd  v.  MeniO,  2  John.  Ch.  R.  2T6. 
Ibdd  V.  Barlow,  id.  551.  And  in  the  case  of  Van  Corilandt  v.  UnderhiU,  17 
Johns.  Rep.  405,  Spencer  and  Yates,  Justices,  and  Allen,  senator,  who  deliv- 
ered opinions  in  the  court  of  errors,  went  into  the  subject  at  length.  The  same 
questions  are  also  ably  examined  by  one  of  the  judges  of  the  court  of  appeals 
in  South  Carolina,  in  the  case  of  Shinnie  <fc  Loomis  v.  Coil,  1  McCord's  Ch.  R. 
478.  It  would  therefore  be  useless  for  me  to  go  over  that  ground.  Neither 
is  it  necessary  to  the  decision  of  this  motion,  that  I  should  compare  the  fiicts 
stated  in  the  bill  and  admitted  by  the  answer,  with  the  principles  which  have 
been  sanctioned  in  the  cases  referred  to,  although  upon  such  examination  it 
might  appear  that  the  alleged  irregularities  in  this  case  were  not  sufficient  to 
vitiate  the  award,  as  I  prefer  placing  tlie  decision  of  the  court  upon  the  other 
question  which  has  been  raised  by  the  counsel  on  the  arguments 

"  Ought  this  court  to  entertain  jurisdiction  to  set  aside  an  award  of  arbitra- 
tors, where  the  parties  have  expressly  agreed  that  the  submission  shall  be 
made  the  rule  of  another  court,  'to  the  end  that  all  the  matters  in  difference 
between  them  shall  be  finally  concluded  by  such  arbitration,  in  pursuance  of 
the  act  for  determining  differences  by  arbitration,'  (1  R.  L.  125,)  and  where 
there  is  no  pretence  that  such  court  was  not  fully  adequate  to  give  the  relief 
sought?  especially  when  there  is  no  allegation  that  the  complainant  has  been 
deprived  of  his  remedy  in  that  court  by  any  mistake,  fraud  or  accident  ? 

"  The  first  case  I  have  been  able  to  find  in  the  English  reports  is  Simmons 
V.  MuUins,  in  the  exchequer.  Bunb.  R.  182.  That  appears  to  have  been  the 
case  of  a  common  injunction,  obtained  on  the  allowance  of  exceptions  to  an  in- 
sufficient answer.  If  so,  it  was  granted  as  a  matter  of  course,  without  inquiry 
into  the  equity  of  the  bill  on  which  it  was  founded.  An  application  was  after- 
wards made  for  leave  to  proceed  and  examine  the  complainant  on  interrogato- 
ries in  the  king's  bench,  of  which  court  the  award  had  been  made  a  rule.  The 
application  was  granted,  and  a  strong  intimation  was  given  against  the  pro- 
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under  the  first  section  of  the  act  which  declares,  that  process  in  what  casee 
shall  not  be  stopped  or  delayed  in  its  execution  by  any  order,  8^^*°*^ 

« 

ceeding  in  equity,  although  the  question  of  jurisdiction  does  not  appear  to  have 
been  distinctly  raised. 

"A  few  years  afterwards,  the  case  ofAlardes  v.  Campbell^  Bunb.  266,  came 
before  the  same  court,  and  the  question  was  distinctly  raised  by  the  defendant's 
plea ;  but  the  judges  were  divided  in  opinion,  and  finally  the  plea  was  ordered 
to  stand  for  an  answer.  That  case  does  not  appear  to  have  again  come  before 
the  court 

"In  the  case  of  Lord  Lonsdale  y.  Littkdak,  2  Yes.  jun.  450,  Lord  Kosslyn 
expressly  declares  that  the  jurisdiction  of  the  court  of  chancery  is  not  barred 
by  a  reference  under  the  statute.  But  the  case  before  him  was  an  award  in  a 
cause  pending,  which  he^mitted  was  not  within  the  statute.  The  opinion 
was  therefore  uncalled  for  and  extrarjudidal;  and  it  has  not  been  sanctioned 
by  subsequent  decisions.  The  same  remarks  may  be  applied  to  the  dictum  of 
Sir  Thomas  Plumer,  in  Steff  v.  Andrews  and  wife,  2  Met.  Rep.  6,  in  which  case 
he  expresses  an  opinion  that  the  court  of  chancery'  has  jurisdiction,  if  the  sub- 
mission has  not  actually  been  made  a  rule  of  court.  But  he  admits,  if  it  had 
been  made  a  rule  of  court,  in  pursuance  of  the  agreement,  chancery  could  not 
interfere. 

The  question  came  before  Lord  Eldon  in  Kichois  v.  Ohaite,  14  Ves.  265,  and 
after  expressing  very  strong  doubts  as  to  the  authority  of  the  court  to  inter- 
fere, he  denied  the  application  for  an  injunction,  but  left  this  question  unde- 
cided. 

"  Afterwards,  in  the  case  of  Gwinettv,  Bannister,  14  Yes.  530,  the  same  point 
came  again  before  him,  on  a  bill  filed  to  set  aside  an  award  upon  a  submission 
which  had  been  made  a  rule  of  the  court  of  king's  bench.  He  then  decided 
that  the  court  had  not  jurisdiction,  and  stated  that  he  had  consulted  with  some 
of  the  judges  on  the  subject,  and  that  they  agreed  with  him  in  opinion. 

"The  question  was  afterwards  &irly  presented  at  the  rolls,  in  the  case  of 
Goodman  v.  Sayers,  2  Jac.  &  Walker,  249,  but  was  not  noticed  by  the  defend- 
ant's counsel  or  the  court,  and  the  bill  was  dismissed  on  other  grounds.  But 
in  Daivis  v.  Getty  and  others,  in  June,  1823,  1  Simon's  &  Stewart's  Rep.  411, 
the  precise  question  presented  by  the  complainant's  bill  in  this  cause  came 
before  Sir  John  Leach ;  and  he  decided  that  where  there  was  an  agreement 
that  the  submission  should  be  made  a  rule  of  a  court  of  common  law,  chancery 
had  no  jurisdiction  to  relieve  against  the  award,  although  the  complainant  had 
lost  his  remedy  in  the  common  law  court,  the  time  limited  by  the  statute  hav- 
ing elapsed.  In  delivering  the  opinion  of  the  court,  the  vice-chancellor  says, 
'  I  consider  it  to  be  the  duty  of  the  party  who  means  to  complain  of  the  award, 
to  make  the  submission  a  rule  so  as  to  give  the  proper  court  jurisdiction ;  and 
that  if  he  fail  to  do  this  in  due  time,  he  cannot,  by  his  own  de&ult,  create  a 
new  jurisdiction  in  this  court,  and  defeat  the  limitation  of  time  fixed  by  the 
statute.' 

"In  December  of  the  same  year,  the  case  of  Dewson  v.  Sadler,  1  Simons  k 
Stewart,  537,  came  before  the  same  court.  In  that  case,  the  agreement  was 
that  the  submission  might  be  made  a  rule  of  the  king^s  bench  or  court  of  chan- 
cery. The  complainant  filed  his  bill  in  the  latter  court,  within  the  time  pre- 
scribed by  the  statute  for  making  the  submission  a  rule  of  court,  and  gave  notice 
of  a  motion  for  an  izgunction.  Two  days  after,  and  before  the  motion  could  be 
made,  the  defendant  caused  the  submission  to  be  made  a  rule  of  the  king's 
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In  what  caaeB  &c.  of  any  other  court  either  of  law  or  equity,  unless  it  shall 
^^'^^^  be  made  to  appear  on  oath  to  such  court,  &c.  that  if  upon  bill 

filed  for  an  injunction  in  the  ordinary  way,  upon  non-appear- 
ance, the  plaintijBf  could  have  the  injunction  by  the  order  of 
the  court,  the  eflfect  would  be  to  stop  the  process  in  its  exe- 
cution, though  it  were  not  shown  in  any  way  upon  oath  that 
there  had  been  misbehaviour,  corruption,  &c.(a) 


^^tT^ro^^  Injunctions  to  stay  proceedings  at  law,  are  granted  either 
iDgs  at  law  an  before  or  after  the  commencement  of  the  action ;  or  to  stay 
S'SIt^ed*^  trial ;  or  after  verdict  to  stay  judgment ;    afl;er  judgment 

(a)  Qwinett  y.  BamMer^  14  Yes.  630. 

bench,  and  showed  that  for  cause  against  the  application.  It  was  thereupon 
again  decided,  that  no  court  but  that  of  which  the  submission  was  made  a  rule, 
had  jurisdiction  to  set  aside  an  award  under  the  statute ;  and  that  filing  a  bill 
was  not  equivalent  to  making  the  submission  a  rule  of  the  court  of  chancery, 
because  the  object  of  the  statute  was  to  create  a  summary  jurisdiction  for  the 
decision  of  such  causes. 

"  Our  statute  is  substantially  the  same  as  the  9th  and  10th  William  3,  a  15. 
The  object  of  the  second  section  undoubtedly  was,  as  suggested  by  Sir  John 
Leach,  to  afford  a  summary  method  of  deciding  upon  the  validity  of  awards, 
where  the  parties  had  consented  in  their  agreement  of  submission  to  refer  the 
question  to  such  a  tribunal  The  limitation  in  that  section  of  the  statute  seems 
to  be  entirely  useless,  if  the  party  in  whose  &vor  the  award  is  made  is  still  to 
be  subjected  to  the  expense  and  delay  of  a  protracted  chancery  suit 

"  I  am  aware  that  the  mode  of  examining  the  defendant  on  oath,  as  prac- 
tised in  this  court,  is  sometimes  of  essential  benefit  to  the  complainant  in  elicit- 
ing facts  which  possibly  the  party  might  not  be  able  to  discover  by  the  sum- 
mary method  of  proceeding  to  set  aside  the  award.  When  the  submission  is 
made  a  rule  of  court,  the  statute  has  not  prescribed  the  mode  of  proceeding  to 
ascertain  the  facts ;  and  perhaps  the  court  might,  on  a  proper  cause  being  pre- 
sented upon  affidavit,  order  the  defendant  to  answer  on  oath  as  to  any  matter 
alleged  to  be  within  his  knowledge  only.  But  even  if  this  were  not  the  case, 
the  pri?ilege  of  compelling  an  answer  on  oath  in  this  court  is  one  which  the 
party,  under  the  provisions  of  the  statute,  may  consent  to  waive ;  and  for  this 
he  receives  an  equivalent  in  the  saving  of  time  and  expense,  and  the  privilege 
of  selecting  his  own  judges  to  determine  the  oontroversy  in  the  first  instance, 
and  also  the  tribunal  by  which  their  proceedings  are  to  be  reviewed. 

"  I  am  not  prepared  to  say  this  court  will  in  no  case  take  cognizance  of  a  cause 
where  the  parties  have  agreed  to  make  their  submission  a  rule  of  some  other 
court  Although  a  party  may  not  be  compelled,  in  consequence  of  an  antece- 
dent ag^reement,  to  submit  to  palpable  injuslice,  yet  when  he  has  made  an 
agreement  under  the  sanction  of  a  legislative  enactment,  to  submit  bis  rights 
to  a  particular  forum  and  to  a  particular  mode  of  proceeding,  if  he  applies  to  b9 
relieved  flx)m  the  effect  of  that  agreement,  he  ought  at  least  to  show  that  in- 
justice would  probably  be  done  were  he  compelled  to  submit  his  rights  to  the 
abjudication  of  the  forum  which  he  had  selected  for  that  purpose." 
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to  stay  execution,  or  *proceedings  under  an  execution ; — ^if  How  obtained, 
execution  has  taken  place,  to  stay  the  money  in  the  hands 
of  the  sheriff:  or  if  part  only  of  a  judgment  debt  has  been 
levied  by  d,  fieri  facias  to  restrain  the  suing  out  of  a  capias  ad 
satis/aciendum.(a)  The  courts  are,  indeed,  unwilling  to  inter- 
fere where  it  appears  that  the  plaintiff  has  lain  by  till  after  a 
trial  has  taken  place  ;(6)[1]  but,  in  general,  if  it  is  necessary 
for  the  obtaining  a  fair  decision,  a  bill  will  be  sustained  for 
a  discovery  and  an  injunction  in  the  meantime,  though  after 
a  verdist  at  law.(c)[2] 

(a)  1  Mad.  Ch.  109. 

(6)  3  Price,  169 ;  2  CJox.  12. 

(c)  Wi&ujU  y.  JUUey,  For.  Ex.  Bep.  94.    Fidd  v.  Beanrnxmi^  1  Swanst  204 
The  observatioDS  of  the  chancellor  in  the  latter  case  eeem,  «n  effect^  to  overrule 
the  decisions  of  the  court  of  excheqner,  in  Whiimore  t.  Thomion^  3  Prioe 
231.    The  decision  in  Snowball  y.  Vicaria,  Bunb.  176,  seemfl  to  be  wrong,  as 
the  eyidence  might  have  been  produced  upon  the  trial. 

[1]  Ante,  page  28,  29. 

[2]  WifUhrop  y.  Lcme^  3  Desau.  325.  Zansing  y.  Eddy,  1  Johns.  Ch.  Bep. 
49.  King  y.  Baldwin,  11  Johns.  Bep.  384.  Smith  and  Mead  y.  Lowry,  I 
Johns.  Oh.  Bep.  323.  Marine  Ins.  Co,  y.  Hodgaon,  *l  Cranch,  332.  The  court 
in  the  case  of  Smith  and  Mead  y.  Lowry,  1  Johns.  Ch.  Bep.  remark  :*  "  Appli- 
cations to  this  court  for  a  new  trial,  after  a  yerdict  at  law,  are  y ery  rare  in  mod- 
em timea^  since  courts  of  law  exercise  the  same  jurisdiction,  and  to  the  same 
liberal  extent.  In  the  late  case  of  Baiemofih  y.  WiXhe,  1  Schoale  k  IjuStoj,  201, 
Lord  Bedesdale  obseryed,  that  ^  a  bill  for  a  new  trial  was  watched  \>j  equity 
with  extreme  jealousy,  and  it  must  see  that  injustice  has  been  done  not  merely 
through  the  inattention  of  the  parties ;  and  he  held  it  to  be  unoonsdentiouB 
and  yexatious,  to  bring  into  a  court  of  equity  a  discussion  which  might  have 
been  had  at  law."  Eyen  in  the  old  cases,  and  before  new  trials  were  much 
known  and  used  at  law,  the  court  of  chancery  proceeded  with  great  caution  in 
awarding  a  new  trial  at  law.  In  Cwtia  y.  SmaUridge,  1  Ch.  Oas.  43,  2  Freem. 
1*78,  the  bill  was  for  relief  against  a  reooyery  in  trover ;  and  though  it  appeared 
that  the  recoyery  was  unjust,  and  had  so  been  admitted  by  the  plaintiff  in  law, 
yet,  as  it  did  not  appeiff  that  the  defendant  at  law  was  prevented  by  aoddent 
from  haying  his  witnesses  at  the  trial,  the  master  of  the  rolls  would  not  grant 
a  new  trial  for  the  neglect  of  the  party,  and  so  dismissed  the  biU.  In  Tovey 
y.  Towng,  Free,  in  Ch.  193,  the  bill  for  a  new  trial  at  law  was  dismissed,  though 
the  plaintiff  had  discovered,  since  the  trial,  that  the  principal  witness  against 
him  was  interested ;  and  the  lord  keeper  observed,  that '  new  matter  may,  in 
some  cases,  be  ground  for  relief,  but  it  must  not  be  what  was  tried  before ;  nor, 
when  it  consists  in  swearing  only,  will  I  ever  grant  a  new  trial,  unless  it  ap- 
pears by  deed  or  writing,  or  that  a  witness,  on  whose  testimony  the  verdict 
was  given,  was  convicted  of  perjury."  And  Lord  Hardwicke,  in  Richa/rds  v. 
SymeSf  2  Atk.  319,  refhsed  a  new  trial  on  the  suggestion  that  the  party  was 
not  apprized  of  a  particular  eyidence,  and,  therefore,  not  prepared  to  meet  it 
The  chanoery  cases  have  generally  agreed  in  granting  a  new  trial  at  law,  on 
the  discovery,  since  the  trial,  of  a  receipt  or  acquittance  in  ftJl  of  the  demand- 
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How  obtained.  The  master  of  the  rolls,  in  The  Cknmtess  of  Cfainsboraugh  v.  Q^ord,  2  P.  Wms. 
424.  HenneU  y.  Kdland,  I  Eq.  Cas.  Abr.  3*7*7,  and  2  Yem.  437,  cited  ib.  Wilr 
Uama  y.  LeCf  3  Atk.  223.  But  since  the  decision  in  the  E.  B.  in  Harriot  y. 
Hampton^  *l  Term  Rep.  269,  this  doctrine  seems  to  be  oyerruled,  on  the  broad 
ground  that  there  must  be  an  end  of  litigation ;  and  it  may  be  questioned 
whether  equity  would  now  interfere,  eyen  in  this  case,  after  the  refusal  by  a 
court  of  law.  I  find  that  so  early  as  the  case  of  Sewel  y.  Freesion^  1  Gh.  Gas. 
66,  the  court  of  chancery  refused  assistance  where  the  defendant  at  law  had 
written  a  letter  which  the  plaintiff  could  not  proye  at  the  trial,  and  which  would 
haye  discharged  him." 

An  injunction  ought  not  to  be  granted  on  the  ground  that  the  plaintiff  at 
law  was  dead  before  the  judgment  at  law  was  obtained  in  his  name.  But  this 
error  should  be  rectified  by  a  writ  of  error  coram  nobis.  WilUammyiCs  admW 
y.  Appleberry,  1  Hon.  &  Mun£  206.  It  is  irreg^ar,  after  a  decree  of  an  infe- 
rior court  dismissing  a  bill  of  injunction,  to  apply  to  the  superior  court  for  a 
new  injunction,  to  stay  proceedings  on  the  judgment  at  law  during  the  pen- 
dency of  a  suit  before  the  same  superior  court,  of  an  appeal  from  the  decree. 
Graves  y.  Graves^  2  Hen.  &  Mun£  22.  No  person  can  enjoin  a  judgment  at 
law  to  which  he  is  not  a  party;  but  if  he  is  aggrieyed,  he  should  pray  an  in- 
junction to  the  execution.  Jordan's  adrrCx  y.  WHHiarns^  2  Hen.  k  Mun£  601 . 
A  court  of  equity  will  neyer  enjoin  a  judgment  at  law  on  the  ground  that  it 
would  haye  been  reyersable  if  the  proper  steps  had  been  taken  in  the  court  of 
law,  but  by  mistake  a  confession  of  judgment  had  been  entered.  FairuMrs^ 
Bank  y.  Vanmeter^  4  Hen.  &  Munf.  663. 

Ghancery  will  grant  an  injunction  to  preyent  a  party  making  use  of  a  legal 
writ  of  execution  for  the  purpose  of  yexation  and  injustice.  Colt  y.  Comw^ 
2  Root,  109.  The  chancellor  will  enjoin  a  sale  about  to  be  made  under  an 
execution,  if  the  applicant  for  the  injunction  has  only  an  equitable  interest  in 
the  property.  Otherwise  there  would  be  no  remedy.  Orr  y.  Pickett,  3  J.  J. 
Marsh.  294.  A  decree  dissolying  an  executory  contract  for  land  is  a  sufficient 
ground  of  injunction  against  a  judgment  on  an  obligation  for  the  purchase 
money.  Starkfs  adm'r.  y.  TTuxmpson^s  exV,  3  Monroe,  300.  An  injunction  will 
not  be  allowed  to  stay  proceeding  on  a  judgment,  on  the  ground  that  a  witness 
had  committed  perjury  at  the  trial,  that  the  damages  were  excessiye,  that  the 
party  had  been  preyented  fh)m  attending  the  trial  by  public  business,  (which, 
howeyer,  did  not  clearly  appear,)  and  that  a  new  trial  had  been  refhsed  at  law 
Smith  y.  Lowry,  3  Monroe,  420. 

Where  an  injunction  is  obtained  to  stay  proceedings  on  a  judgment  at  law, 
on  a  yerdict  procured  by  improper  practices  with  the  jury,  the  court  will  direct 
an  issue  to  ascertain  the  correctness  and  amount  of  the  plaintiff's  demand. 
Bumphreys  y.  Elevins,  1  Tenn.  Rep.  36.  Wheneyer  an  injunction  is  granted 
on  the  ground  that  the  defendant  at  law  is  entitied  to  a  credit  of  a  sum  less 
than  the  whole  amount  of  a  judgment,  it  ought  to  be  with  a  proyiso,  that  the 
plaintiff  at  law  may  proceed  by  execution  to  collect  the  undisputed  balance  of 
the  judgment  Hodges  y.  The  Plamters'  Bank  of  Prince  George's  County,  *l  GDI 
&  Jolms.  306.  An  injunction  was  obtained  against  a  judgment  at  law,  ground- 
ed on  a  bin  of  sale  which  was  firaudulentiy  obtained.  Crawford  y.  Crawjord, 
4  Desau.  176.  An  injunction  will  not  be  granted  to  stay  execution  on  a  judg- 
ment at  law,  and  a  new  trial  allowed,  where  the  party  has  lost  his  opportu- 
nity at  law  by  his  own  negligence.  Dodge  v.  Strong,  2  Johns.  Ch.  Rep.  230. 
An  injunction  will  be  granted  to  stay  proceedings  on  a  judgment  recoyered  in 
an  action  of  debt,  brought  in  Tennessee,  on  a  judgment  recoyered  in  another 
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BtaAe,  where  the  bill  oompbinfl  of  injustice  in  the  first  judgment     WHaon  ▼.  How  obtained* 
iZbftertKm,  1  Tenn.  Bep.  266. 

On  a  decree  being  entered  in  favor  of  one  or  more  creditors  against  an  exe- 
cutor or  administrator  to  aooonnt^  an  injunction  will  issue  to  restrain.  Where 
a  suit  in  chancery  had  been  brought,  which  might  have  embraced  the  question 
At  law  between  the  parties^  and  the  defendant,  supposing  the  writ  served  upon 
him  to  be  process  in  chanceiy,  had  no  knowledge  of  the  existence  of  the  suit 
at  law,  until  after  the  judgment  had  been  obtained  against  him,  the  court 
granted  an  injunction  to  the  judgment,  but  at  the  complainant's  costs.  Motiby 
T.  Haskins^  4  Hen.  k  ICunC  427.  A  sheriff  levied  a^.  fa.  upon  property  in  the 
posseedon  of  the  defendant  An  action  of  trespass  was  brought  by  the  exe- 
cutors of  the  defendant's  testator  against  the  sheriff,  on  the  ground* that  the 
legal  title  to  the  property  is  in  them,  and  not  in  the  defendant,  as  they  held 
the  property  under  the  will  of  their  testator,  and  bad  never  given  their  assent 
to  the  legacy  to  the  defendant,  who  was  residuary  legatee  of  their  testator. 
The  juiy,  gave  vindictive  damages  against  the  sheriff.  In  such  a  case,  a  court 
of  equity  will  enjoin  the  judgment  in  trespass,  if  it  appear  that  the  executors 
of  the  testator  had  only  a  legal  title^  without  any  beneficial  interest  in  the  pro- 
perty, the  debts  and  legacies  of  their  testator  having  been  all  paid.  Lewies 
odm'rY.  WyaU,  2  Randolph,  114. 

If  Vk  fieri  fadoB  against  the  goods  of  a  testator  to  be  levied  on  slaves,  which, 
by  his  will,  were  specifically  bequeathed,  and  after  his  death  were  allotted  to 
the  legatees  by  the  executor,  who  thereupon  held  them,  and  hired  them  out, 
as  gfuardUan  fbr  such  legatee;  a  court  of  equity  ought  to  grant  an  injunction  to 
stop  the  sale  until  an  account  of  the  assets  remauiing  unadministered  shall  be 
taken,  and  upon  such  account,  to  decree  that  the  creditor  shall  be  satisfied  out 
of  those  assets ;  or  (if  there  be  a  deficiency)  out  of  the  residue  of  the  estate  of 
which  the  testator  died  possessed ;  having  regard  to  the  rights  of  the  several 
legatees  under  the  will.  ScoU  v.  HaSiday^  5  Munf.  103.  An  injunction  was 
granted  against  a  judgment  at  law  on  a  bond  that  was  subject  to  depredation, 
and  the  true  sum  ordered  to  be  assessed  by  the  master.  Hunter  v.  Boykin,  1 
Desau.  108.  An  injunction  to  stay  proceedmgs  on  a  judgment  for  the  pur- 
oiuise-money  will  not  be  granted  on  a  mere  surmise  of  defect  of  title,  without 
stating  wherein  the  defect  consisted.  French  v.  Howard^  3  Bibb,  301.  If  the 
plaintrfT  bring  a  suit  at  law,  and  obtain  a  judgment,  and  at  the  same  time  file 
his  bill  against  the  defendant  in  this  court  for  the  same  matter,  the  court,  on 
the  coming  in  of  the  answer,  wiU  compel  him  to  make  his  election  either  to 
proceed  at  law  under  the  judgment,  or  in  the  suit  brought  in  this  court ;  if 
the  Ibrmer,  the  bill  will  be  dismissed  with  costs,  if  the  Utter,  he  will  be  en- 
joined flrom  proceeding  on  the  judgment  Bogere  v.  Vbebwrghj  4  Johns.  Gh. 
Bep.  84.  A  court  of  the  United  States  has  no  jurisdiction  to  grant  an  injunc- 
tion to  stay  proceedings  at  law  in  a  state  court  Diggi  v.  WciooU^  4  Oranch, 
179. 

An  injunction  to  restrain  the  plaintiff,  in  a  suit  at  law,  flrom  proceedmg 
upon  his  execution  against  a  third  person,  who  is  the  defendant  in  that  suit, 
to  sell  the  property  of  the  complainant  in  the  suit  in  the  court  of  chancery, 
is  not  an  ii^junction  to  stay  the  proceedings  in  a  personal  action  after  judgment, 
within  the  intent  and  meaning  of  the  sections  of  the  K.  Y.  Bev.  Stat,  which 
require  a  deposit  of  the  amount  of  the  judgment,  upon  the  issuing  of  the  in- 
junction, and  which  authorize  the  plaintiffs  in  the  judgment  to  ti^e  the  money 
out  of  oourt  upon  giving  security  to  refund.  Hegeman  v.  WUson,  8  Paige,  29. 
Whore  the  situation  of  the  property  levied  upon  by  execution  as  the  property 
of  the  defbndant  in  the  execution,  is  such  as  to  render  it  proper  that  a  depo* 
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How  obtained,  ait  of  the  amount  of  the  ezecation  should  be  made,  or  that  aeenritjr  to  tha 
plaintiff  in  the  suit  at  law  should  be  given  upon  the  granting  of  an  ii^iinction 
to  a  complainant  who  is  not  a  party  to  that  suit,  the  courts  or  the  officer  who 
allows  the  injunction,  should  either  require  a  deposit  of  the  money,  or  the  gir* 
ing  of  a  bond  with  sureties,  as  a  condition  preoedent  to  the  issuing  of  the  in- 
junction. But  the  party  against  whom  such  injunction  has  been  obtained 
upon  a  deposit  of  the  amount  of  his  execution,  is  not  entitled  as  a  matter  of 
right,  to  take  the  money  out  of  court,  upon  giving  security  to  refimd  the  same 
if  the  complainant  succeeds  in  his  suit.  lb.  Chancery  will  not  grant  an  in- 
junction to  stay  proceedings  on  a  judgment  in  ejectment,  before  a  hearing  oa 
the  bill.     Todd  v.  PtaU,  I  Har.  k,  Johns.  465. 

Any  fhct  which  clearly  proves  it  to  be  against  conscience  to  execute  a  judg- 
ment at  law,  and  of  which  the  injured  party  could  not  have  availed  himself  in  a 
court  of  law ;  or  of  which  he  might  have  availed  himself  at  law,  but  was  pre- 
vented by  Iraud  or  accident,  unmixed  with  any  foult  or  negligence  in  himself 
or  his  agents,  will  authorize  a  court  of  equity  to  interfets  by  injunction,    ifo- 
rme  Ins.  Co,  v.  Hjdgson^  7  Cranch,  332.    The  defendant  in  chancery  having 
obtained  judgment  at  law  against  the  complainant,  the  latter  cannot  obtain  re- 
lief in  equity,  by  injunction  to  stay  execution  on  the  ground  of  a  claim  against 
the  defendant  for  wages,  ftc,  unless  it  be  accompanied  with  other  equitable 
circumstances.    Brown  v.  Soott,  2  Bibb,  635.    Chancery  will  not  grant  injunc- 
tion to  stay  proceedings  on  a  judgment,  where  the  complainant  affirms  the 
contract,  and  seeks  to  liquidate  the  damages  upon  a  warranty,  or  for  firand  in 
the  sale.    Robinson  v.  GUbreth,  4  Bibb,  184    It  is  no  ground  for  granting  or 
continuing  an  injunction  to  a  judgment  at  law,  that  there  is  a  mistake  in  the 
description  of  lands  in  a  bond  for  title,  without  also  showing  that  the  other 
party,  on  application,  refuses  to  correct  the  mistake.    Long  v.  Brcw%  4  Ala. 
Bep.  622.    In  such  a  case,  the  correction  can  be  made  by  the  adult  partiei^ 
though  infants  have  an  interest  in  the  title  bond.    Jb»    Where  a  mortgage 
executed  by  a  debtor  to  his  creditor  was  for  an  unascertained  balance  of  ac- 
counts, which  the  sum  named  in  the  mortgage  was  supposed  to  be  insufficient 
to  cover,  but,  as  it  did  not  prove  to  be  sufficient,  and  the  creditor  obtained  a 
judgment  against  the  debtor  for  the  residue,  payment  of  the  sum  named  in  the 
mortgage  is  no  reason  for  staying  proceedings  on  the  judgment     Gear  v. 
Farish,  5  How.  168. 

Where  a  purchaser  has  been  for  a  length  of  time  in  undisputed  possession 
of  property  sold,  and  a  judgment  at  law  has  been  recovered  against  him  for 
tlie  consideration-money,  in  a  suit  in  which  he  did  not  avail  himself  of  his  legal 
defence,  he  cannot  have  an  mjunction  on  the  ground  of  the  illegality  of  the 
original  contract  of  sale.  Ihdy  v.  Nickolaonf  4  Howard,  141.  Any  &ct  which 
proves  it  to  be  against  conscience  to  execute  a  judgment  at  law,  and  of  which 
the  party  could  not  have  avaUed  himself  at  law,  but  was  prevented  by  ftaud 
or  accident,  unmixed  with  any  fault  or  negligence  m  himself  or  his  agents,  will 
authorize  a  court  of  equity  to  interfere  by  injunction  to  restrain  the  adverse 
party  from  avaUing  himself  of  such  judgment.  lb.  Where  an  injunction  bill 
is  filed  to  stay  the  collection  of  a  judgment  upon  the  ground  that  it  is  usurious^ 
the  court  will  not  allow  to  the  complainant  the  flivor  of  substituting  a  bond 
with  sureties,  instead  of  brmging  the  money  mto  court,  upon  granting  the  m- 
junction,  unless  he  offers,  in  Iiis  bill,  to  pay  the  amount  due  for  principal  and 
legal  interest,  and  waive  the  forfeiture.  Gte  v.  Southworth,  10  Paige,  297. 
Where  there  is  a  judgment,  and  also  a  decree  against  a  party  for  the  same  de^ 
mand,  the  collection  of  the  money  under  the  decree  cannot  be  enjoined,  unless 
the  complainant  allege  in  his  bill  that  the  judgment  has  been  satisded.    Dut^ 
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ham  r,  (XB&ar^  1  Green's  Iowa  Bep.  64.    (Vide  1  Barb.  Oh.  Bep.  167.)    On  a  How  obtained, 
bill  to  ex^oin  a  judgment  at  law,  the  complainant  cannot  set  up  any  matter  of 
which  he  might  haye  availed  himself  at  law.    Norris  y.  Cfriffin,  Walker*s  Miss. 
Bep.  453. 

When  chancery  has  jurisdiction  to  state  an  account  between  parties,  it  will 
enjoin  a  judgment  at  law,  obtained  by  the  party  against  whom  the  account  is 
prayed,  if  he  be  insolvent  Pharr  y.  Reffnotda^  3  Ala.  Bep.  521.  In  a  credi- 
tor's bill  against  the  judgment  debtor  only,  it  is  sufficient  to  sustain  an  appli- 
CttUon  for  an  injunction,  if  the  bill  is  sworn  to  by  the  complainant,  although  he 
does  not  swear  positively  to  the  recovery  of  the  judgment,  and  the  return  of 
the  execution  unsatisfied,  but  merely  swears  to  his  belief  of  those  (acts,  founded 
upon  the  information  of  his  attorney.  Earner^  v.  Wyckaff,  8  Paige,  72.  To 
enjoin  a  judgment  at  law,  on  the  ground  of  illegal  interest,  the  bill  must  show 
a  tender  of  the  amount  equitably  dua  SJieUon  v.  GiU,  11  Ohio  Bep.  417.  A 
judgement  at  law  enjoined  on  the  g^und  of  a  mistake  by  the  jury,  ascertained 
by  after  discovered  evidenoa    Rust  and  others  v.  Wore,  5  Gratt.  Bep.  50. 
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How  obtaiaed. 

♦CHAPTER  m. 

IN  WHAT  MANNEB  IKJUNCTIONS  TO  STAY  PROCEBa)INGS  AT 

LAW  ARK  OBTAINED. 

^?*  «™t^  It  is  directed  both  by  Lord  Bacon's  and  Lord  Clarendon's 
orders,  that  no  injunction  for  stay  of  suit  should  be  granted 
or  revived  upon  Petiii(m.{a)  This  seems  to  have  been  under- 
stood to  be  the  practice  at  a  much  earlier  period:  the  grant- 
ing injunctions,  without  bill  previously  filed,  having  been 
one  of  the  articles  of  impeachment  against  Cardinal  Wol- 
sey.(6)  There  are  indeed  instances,  subsequent  to  these  or- 
ders, of  injunctions  granted  in  causes  which  had  abated  and 
not  been  received  ;(c)  there  is  also  a  case,  where  a  noanor 
with  an  advowson  appendant  had  been  mortgaged,  and  the 
church  becoming  vacant  pending  a  suit  to  foreclose,  in  which 
the  court  granted  an  injunction  to  stay  proceedings  in  a 
quare  impedit  brought  by  the  mortgagee,  though  the  defend- 
ant, the  mortgagor,  had  not  filed  a  bill.(d)  These,  however, 
are  precedents  which  would  not  be  followed  at  present ;  and 
it  is  laid  down  in  all  the  books  as  an  established  ,rule,  that 

r^-n  an  injunction  to  *stay  proceedings  at  law  will  not  be  granted 

except  upon  bill  filed,(e)[l]     Thus  where  a  bill  was  filed  by 

(a)  Beame's  Orders,  12,  35,  214. 

(b)  4  Inst  92. 

{c)  Duke  ofJSamittan  y.  Earl  ofMacdesfidd,  1  Eq.  Ab.  285.  Robinson  t.  Lord 
Wharton,  ib. 

(d)  Amhwst  T.  DanpUng,  2  Vem.  401.  The  case  of  Jory  y.  Oxv  is  cited  in 
Vernon  aa  another  instance,  but  it  appears  from  an  entry  in  the  register's  book, 
which  is  stated  by  Mr.  ilnch,  Prec.  Can.  371,  that  this  is  a  mistake. 

(«)  Wy.  Pr.  Reg.  231 ;  Harrison,  Gh.  Pr.  644;  1  Turn.  Oh.  Fr.  361. 

[1]  An  injunction  to  stay  proceedings  at  law  will  not  be  granted  in  general 
until  a  bill  has  been  filed.  Beam.  Ord.  12,  35,  214;  4  Inst  92;  1  Vem.  156; 
1  Smith's  Pract  586.  Lord  Henley  in  his  work  on  injunctions,  mentions  some 
old  cases  in  which  a  contrary  practice  has  been  allowed,  but  he  concludes  by 
obserring  that  they  are  precedents  which  would  not  be  followed. 

And  the  practice  is  firmly  setUed  as  aboye  stated,  except  in  certain 
cases,  whidi  will  be  presentiy  dlscwsed.  Generally  also  an  injunction  cannot 
be  granted  against  a  person  who  is  not  a  party  to  the  suit  As  where  the 
common  ii^unction  was  obtained  by  the  acceptor  of  a  bill  against  the  holdoTi 
the  holder  then  returned  the  biU  to  his  indorser,  who  oommenoed  a  fresh 
action.  An  injunction  was  refliaed  against  this  second  plaintU^  as  he  was  not 
In  thd  owue^  nor  an7  ii^junotion  pn^ed  againal  him,    J)QW9on  y.  IMncep$i  Z 


TO  8TAY  PE00BBDING3  AT  LAV.  71 

a  seller  for  a  specific  performance,  and  an  injunction  was  ^ow  obt^aed. 

Anst  521 ;  see  also  7  Yea.  266.  It  follows  from  the  Tety  nature  of  the  covnmum 
ligunctioii,  that  it  can  never  be  obtained  except  where  a  bOl  has  been  filed. 
(See  the  definition  of  the  cemmon  iigunction,  Introd.  to  Drewry  on  Iigana) 

This  aeema  to  be  tlie  rule  with  regard  to  an  injunction  to  stay  proceedings 
at  law.  But  in  other  casesy  orders  and  decrees  are  fireqnentlj  enforced  by 
iqjunction,  where  the  proceeding  is  founded  on  a  petition  only,  and  without  any 
bill  filed.  An  u^ttnotioB  has  been  granted  on  petition  without  bill  filed  on  the 
appUeation  of  the  committee  of  a  lunatic,  to  restrain  waste  by  the  tenants  of 
the  lunatic's  estate.  MaMer  of  Creagh,  1  Ball,  k  B.  108.  So  also,  in  other 
cases  of  waste,  such  as  working  coal  mines.  SmUh  v.  Chrk,  Dick.  455;  and 
for  an  injuiy  in  the  nature  of  waste^  such  as  pirating  a  literary  worir.  NiehoU 
T.  Eoaniefh  Dick.  645.  And  where  a  person  had  taken  seme  old  houses  in  the 
oity  of  London,  and  had  stored  such  quantities  of  sugar  in  them,  tliat  two  had 
actually  fidlen  down,  a^d  he  was  proceeding  to  introduce  more,  the  court 
granted  an  injunction  on  petition  and  affidavits  yeriQring  the  flMSts.  MayaTj 
iCscL,  i^LimdM  y.  Boli,  5  Yes.  129.  So  the  committee  of  a  lunatic's  estate  may 
obtain  an  iijjnnction  on  petition,  to  stay  sn  action  by  an  auctioneer  against  the 
solicitor  in  tSie  hmaey^  on  his  demand,  for  business  done  for  the  purpose  of 
eanying  into  e£fect  the  directions  of  the  court  in  the  lunacy.  MaUer  of  Weaker, 
2  Mylne  k  C.  441.  In  the  case  of  a  woman  being  an  in&nt  ward  of  chancery, 
an  iujunction  to  restrain  her  firom  marrying,  and  to  restrain  the  party  proposmg 
marriage,  from  marrying  her,  has  been  granted  on  petition.  Smith  v.  SmUk, 
a  Atk.  304.  But  where  a  bill  was  dismissed  by  a  vice  chancellor,  and  aa 
appeal  was  entered  from  his  decree,  but  after  the  entering  of  the  decree,  and 
before  the  appeal,  the  subject-matter  of  the  suit  was  sold,  the  chancellor  refViaed 
to  grant  an  injunction  against  the  purchaser  who  was  not  a  party  to  the  suit, 
on  petition.  EkamfiOd  v.  Snowden^  2  Paige,  355.  See  1  Barb.  Ch.  Pr.  416. 
Where  an  order  to  stay  proceedings  in  a  cause  pending  in  this  court,  is  pn^i^ 
the  par^  must  apply  to  the  court  upon  petition.  JOjfckman  v.  Kemoehaii^  3 
Paige,  26.  Proceedings  to  obtain  the  protection  of  the  court  of  chancery  far  a 
person  of  unsound  mind,  should  be  by  petition ;  to  which  there  should,  in 
general,  be  no  other  parties.    Naylor  v.  Naylorf  4  Dana,  345. 

Whether  a  party  is  entitled  to  relief  by  petition,  or  must  apply  by  bill, 
depends  on  ciroumstanees,  and  the  sound  discretion  of  the  chancellor.  Where 
the  petition  is  on  some  collateral  matter,  which  has  reference  to  a  suit  in  court, 
he  may  be  relieved  on  petition.  Oodmse  et  al  y.  GtMim,  (on  appeal)  10 
Johns.  Rep.  508.  When  by  reason  of  new  foots,  additional  and  aazffiary  pro* 
visions,  are  requisite  to  carry  the  decree  hito  effect,  after  disposing  of  the  points 
reserved ;  such  fiiciB  may  be  brought  forward  by  petition,  and  the  court  will 
hear  the  petition  with  the  cause  itself  on  the  fiirther  directions.  BUkr  v. 
jBUiey,  4  Sand.  Oh.  Rep.  354.  The  same  course  may  be  pursued  when  there 
has  been  a  change  of  parties,  or  the  aooessioa  of  new  parties  in  interest,  since 
the  decree,  but  not  of  such  a  character  as  to  require  a  formal  revivor.    lb. 

Bitt  in  a  later  case,  the  same  judge  granted  an  injunction  to  restrain  the 
purchaser  from  proceeding  in  an  action  against  the  auctioneer,  although  he, 
(the  auctioneer)  was  not  a  party  to  the  suit ;  the  seller  offering  to  bring  the 
deposit  into  court    1  Sug.  on  Ten.  196. 

In  the  State  of  New  York,  the  provision  of  the  Revised  Statutes,  (2  R.  S. 
1*79,  §71,)  which  prohibits  the  issuing  of  an  injunction  until  the  biU  is  filed,  la 
to  be  construed  in  connection  with  the  section,  immediately  preceding,  relative 
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How  obteined.  moved  for  to  restrain  the  purchaser  from  proceeding  at  la^ 
to  recover  the  deposit  from  the  seller's  attorney  to  whom  it 

to  the  Bubpaeoa  Those  provisions  reUte  only  to  cases  where  the  court  obtaioa 
jurisdiction  of  the  cause  by  a  proceeding  by  bill;  and  where,  by  the  English, 
practloei  the  plaintiff  was  in  some  cases  permitted  to  take  out  and  serre  a 
subpoBna  and  injunction  before  his  bill  was  actually  filed.  (I  Grant  Ch.  Prao. 
18.)  It  is  a  mere  extension  of  the  22d  section  of  the  statute  4  Anne^  ch.  19, 
which  contained  an  exception  in  lavor  of  injunction  bills.  There  is  a  variety 
of  cases  in  which  this  court  enforce  its  orders  and  decrees  by  injunction,  whera 
the  proceeding  is  founded  on  a  petition  only,  and  without  any  bill  filed.  The 
filing  of  the  petition  in  these  cases,  which  is  a  substitute  for  a  bill,  is  a  sub- 
stantial compliance  with  the  requirement  of  tho  statute.  In  this  case  the 
notice  which  is  required  to  be  served  on  the  heirs  at  law,  or  to  be  published 
if  they  are  absentees,  is  a  substitute  for  the  subpoena^  and  gives  the  court 
jurisdiction  over  their  persons,  so  fiir  as  is  necessaiy  to  compel  obedience  to 
any  order  properly  made  in  relation  to  the  subject  of  this  prooeeding. 

Wherever  this  court  has  power  to  make  an  order  in  consequence  of  having 
jurisdiction  over  the  subject-matter  of  the  suit  or  proceeding,  and  which  a 
person  is  bound  to  obey  in  consequence  of  his  being  either  actually  or  con« 
structively  a  party  to  the  suit,  it  may  enforce  obedience  to  such  order  by  the 
process  of  irgunction,  under  the  seal  of  the  court ;  which  is  the  usual  way  of 
giving  notice  of  its  orders  and  decrees  to  those  who  are  not  actually  or  con* 
structively  present  in  court  Thus  in  the  case  of  Creagh,  a  lunatic^  whose 
property  was  under  the  control  of  the  court,  in  the  hands  of  a  committee,  an 
injunction,  founded  on  a  petition  merely,  was  issued  to  restrain  the  tenant  of 
the  estate  from  committing  waste  thereon.  (1  Ball  k  Beat.  108.)  And  in 
Casamcifor  v.  Strode^  (1  Sim.  &  Stu.  381,)  where  a  person,  not  a  party  to  the 
suit,  had  become  a  purchaser  under  the  decree,  the  court  decided  that  he  had 
thereby  submitted  himself  lo  its  jurisdiction,  as  to  all  matters  relating  to  him 
in  that  character,  and  might  by  order  be  compelled  to  pay  the  purchase  money. 
He  was  therefore  enjoined  ih>m  committing  waste  on  the  property  sold  until 
the  purchase-money  was  paid.  It  is  also  the  ordinary  practice  of  the  oourti 
where  it  has  nuide  a  decree  for  an  account  and  distribution  of  the  fund  in  the 
hands  of  executors  and  trustees,  to  restrain  legatees  and  creditors,  not  parties 
to  the  suit,  from  proceeding  at  law  against  the  executors  or  trustees;  whether 
such  creditors  or  legatees  have  come  in  and  proved  their  debts  under  the 
decree  or  otherwise.  And  this  is  constantly  done  by  petition  in  the  original 
suit,  and  without  the  expense  of  a  new  bill  against  the  parties  enjoined. 
Seauchamp  v.  ITie  Marquis  of  EwnUey^  Jacobs'  Hep.  546.  Foarkm  v.  WOaoi^ 
11  Frioe^s  BiCp.  95.  Ante,  page  25.  So  also  in  proceedings  beCbre  the 
English  chancellor  in  bankruptcy,  which  is  not  strictly  a  proceeding  in  the 
court  of  chancery,  it  is  his  constant  practice  to  exerdse  the  power  of  makmg 
orders  affecting  the  rights  of  persons  who  are  actually  or  oonstractively  parties 
to  the  proceedings;  and  to  enforce  obedience  to  such  orders  by  process  of 
ii^unction,  under  the  great  seal,  or  by  commitment  Ex  parte  HardaJbittgh^  1 
Boss's  Rep.  204.  ExpairU  Pease,  id.  232.  Ex  parte  Figee,  1  Glyn  k  Jam. 
122.  Ex  parte  Gauid,  id,  231.  Ex  park  Hawkins,  1  Mont  k  M'Arth.  116. 
(See  Matter  ofHemiup,  2  Paige,  316.) 
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^as  paid,  the  motion  was  refused  with  costs^  the  attorney  Hcwr  obtained, 
not  being  a  party  to  the  suit(a)[2] 

There  are  certain  exceptions  to  this  rule,  some  of  which  Exoeptiooa  to 
have  been  already  noticed ;  as,  where  a  decree  has  been  made 
against  an  executor  for  the  administration  of  assets,  in  which 
case  the  court  will  interpose  by  injunction  at  the  application 
either  of  the  executor  or  of  the  heir,  or  of  the  plaintiff  in  the 
cause,  to  restrain  a  creditor  who  is  no  party  to  the  suit  from 

(a)  Brovm  v.  Frosty  Sugd.  V.  and  P.  196. 

[2]  It  is  a  general  rule  in  equity;  that  all  persons  materially  interested  in  the 
matter  of  the  bill,  as  plaintiffs  or  deiendantSi  ought  to  be  made  parties  to  it, 
however  numerous  they  may  be.  West  v.  BandeBf  2  Mason,  181.  CaidweU 
V.  Higgart,  3  Peters,  190.  TreaeoU  v.  Smith,  1  MoCord's  Oh.  Rep.  301.  Crocker 
V.  Higgina,  7  Conn.  Bep.  342.  Duncan  y.  Mizner,  4  J.  J.  Marsh.  447.  TTendaff 
T.  Van  Ren99daer,  1  Johna  Ch.  Bep.  340.  All  persons  interested  must  be 
made  parties  to  bills  for  relief  but  this  is  not  necessary  as  to  bills  lor  discoTery. 
Tre$coU  ▼.  SmUh,  1  M'Cord's  Ch.  Rep.  301. 

A  person  is  a  necessary  party  to  a  suit,  when  no  decree  in  relation  to  the 
subject-matter  of  litigation  can  be  made  until  he  is  properly  before  the  court  as 
a  party ;  or  where  the  defendants  in  the  suit  have  such  an  interest  in  haying 
such  person  before  the  court  as  would  enable  them  to  make  the  objection  if  he 
were  not  a  party.  Bailsy  y.  /n^2ee,  2  Paige,  278.  A  defendant  may,  in  some 
cases,  be  a  proper  party  to  a  suit,  although  he  is  not  a  necessary  party;  as  in 
the  case  of  a  fraudulent  assignment  of  a  trust  fund,  where  the  cegiui  que  trtut 
may,  at  his  election,  either  proceed  against  the  trustee  alon^  or  may  join  the 
fraudulent  assignee  in  the  same  bill.  lb.  In  cbaneery  all  persons  legally  or 
beneficial^  interested  in  the  subject  of  a  suit^  must  be  made  parties;  but  those 
who  are  not  thus  interested,  need  not  be  made  parties.  Crocker  y.  Siffgine,  7 
Conn.  Rep.  342. 

Such  interest  must  be  a  right  in  the  subject  of  controyersy,  which  may  be 
affected  by  a  decree  in  the  suit,  and  not  mere  desires  in  relation  to  such  subject. 
lb.  Securities  to  the  sheriff's  bond  were  made  parties,  after  decree  in  the 
principal  cause.  They  demurred.  Demurrer  sustuned.  Cttftony.Er'r.ofBaiff, 
4  Desau.  331.  In  clianoery  there  is  a  distinction  between  aotiye  and  passiye 
parties;  the  former  being  such  as  are  so  inyolyed  in  the  subject  of  oantroyeny, 
as  that  no  decree  can  be  made  without  their  being  in  court ;  the  latter  are 
such  as  that  complete  reliet  can  be  giyen  to  thoee  who  seek  it  without  affecting 
the  interests  of  the  passiye  parties.    Joy  y.  Wariz,  1  Wash.  C.  C.  617. 

If  a  decree  can  be  made  without  affecting  the  rights  of  a  person  not  made  a 
party,  or  without  his  not  haying  any  thing  to  perform  necessary  to  the  per- 
feotton  of  the  decree ;  the  court  will  proceed  without  him,  if  he  be  not  amen- 
able to  the  process  of  the  court,  or  no  beneficial  purpose  is  to  be  affected  by 
making  him  a  party.  Jb,  The  general  rule  is,  that  a  creditor  filing  a  bill 
against  an  executor,  cannot  make  a  debtor  a  party.  But  there  are  exceptions, 
as  where  the  executor  is  insolyent,  or  there  is  collusion  between  the  executor 
and  the  debtor,  or  the  circumstances  of  the  case  are  special  Long  y.  Maiesbre, 
I  Johna  Ch.  Rep.  305.    (See  Am.  Ch.  Dig.,  by  Waterman,  tit  Pabties.) 
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How  obtained,  proceeding  at  law  :(a)  where  plaintiff  having  elected  to  pro- 
ceed in  equity,  is  restrained  from  proceeding  in  the  canse  at 
law,  by  the  order  which  directs  him  to  elect  :{b)  where  after 
a  decree,  the  court,  at  the  application  of  the  defendant,  re- 
strains the  plaintiff  from  proceeding  at  law  for  the  same  mat- 
tcr.(c)[8]    By  another  exception,  which  will  be  considered 

^)  Antey  p.  64. 
(b)  Ante,  p.  67. 
(e)  Ante,  p.  68. 

[S]  The  oommlttee  of  a  lunatic's  estate  may  obtain  an  injunction  on  petition, 
lo  stay  an  action  by  an  auctioneer  against  the  solicitor  in  the  hinacy,  for  his 
demand  for  business  done  for  the  purpose  of  carrying  into  effect  the  directioiis 
of  the  court  in  the  lunacy.    Ee  Weaver^  2  My.  &  Or.  441. 

An  order  in  the  nature  of  an  injunction  has  sometimes  also  been  made,  where 
on  the  ground  of  there  being  no  bill  before  the  court,  an  injunction  in  strict- 
ness ought  not  to  be  granted.  It  lias  been  indeed  determined  that  when  a 
decree  has  been  made  and  fully  earned  out  in  a  cause,  the  cause  is  out  of  court, 
and  a  motion  for  an  injunction,  properly  so  called,  cannot  be  made  in  that 
cause,  although  there  may  be  ample  ground  for  sustaining  it  in  a  new  canse. 
Ibrd  v.  Campton^  1  Cox,  296.  But  where  there  was  a  decree  declanng  that 
certain  fee  farm  rents  passed  by  a  will,  with  directions  to  the  trustees  to 
convey  them,  and  the  decree  was  afterwards  afiinned  on  appeal  to  the  house 
of  lords,  and  the  defendants  afterwards  distrained  for  those  rents  for  the  pur- 
pose  of  bringing  the  point  before  a  court  of  law ;  Lord  King  refhsed  to  grant 
an  it\junction ;  but  his  lordship  made  an  order  to  stay  the  proceedings  at  law 
until  a  biU  should  be  filed.  Atcherly  v.  Vernon^  cited  2  Eq.  Ca.  Ab.  627.  On 
the  authority  of  this  case,  Lord  Hardwicke,  after  a  decree  declaring  the  trusts 
of  a  will,  refused  to  grant  an  injunction  without  bill  to  restrain  prooeedinga  in 
ecclesiastical  court  touching  the  same  will ;  but  he  made  a  mmilar  order  to 
that  m  Atdwrly  v.  Vernon.  J>uke  of  Butkingham  v.  Ihtcheas  <^  Btidtinghamt  2 
Kq.  Ca,  Ab.  626.  And  in  a  late  case  in  Ireland,  where  in  a  suit  for  spedfio 
performance  the  only  point  in  dispute  was,  whether  the  plaintiff  could  make  a 
good  title,  and  the  master  having  reported  that  he  could  not,  the  bill  was 
dismissed,  and  afterwards  the  phiintiffs  brought  an  action  at  law  on  the  agree- 
ment; the  court  granted  an  injunction,  or  an  order  in  the  nature  of  an  injunc- 
tion, the  defendant  undertaking  to  file  a  bill  forthwith.  JPNamara  y.  Arfftur, 
2  Ball  &  Beatty,  349. 

There  are  also  some  old  cases,  Duke  of  BamiUoH  v.  Eari  o/Maedufidd^  I 
Kq.  Ab.  286 ;  Bobuuon  v.  Lord  WkairUm,  lb,  in  which  suits  having  abated, 
mjunctions  have  been  granted,  although  the  suits  were  not  reviyed.  On  these 
Lord  Henley  observes  that  tiiey  are  precedents  which  would  not  be 
foUowed.  And  perhaps  the  dune  remark  may  be  applied  to  the  caaea 
previously  referred  to.  Aicheriy  t.  Venum,  Ddce  of  Budtingham  v. 
Ducheaa  ofBudangham,  JtNamara  y.  ArUmr,  For  it  is  not  easy  to  see  how 
an  order  to  stay  prooeedmgs  differs  from  an  ii^unction ;  or  to  dSstingoish  on 
principle  the  case  of  a  biU  not  having  been  filed,  from  that  of  its  having  been 
filed,  and  being  by  the  procedure  of  the  court  wholly  put  out  of  court  and 
determined.  It  is  submitted,  therefore,  to  the  learned  reader,  that  a  reasonable 
doubt  may  bo  entertained  whether  the  authorities  cited  are  sufBciently  con- 
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more  fully  hereafter,(a)  the  necessity  *wliich  formerly  existed  How  obtained, 
for  the  bail  or  the  sheriff,  if  proceeded  against  by  the  plain- 

(a)  Post,  p.  T3. 

sistent  with  principle  and  with  themselves,  to  make  it  dear  that  the  court 
would  now,  without  the  institution  of  a  flresh  suit,  grant  an  order  to  stay  pro- 
ceedings at  law,  in  respect  of  the  subject-matter  of  a  suit  which  has  wholly 
determined. 

In  general  a  special  injunction  cannot,  any  more  than  the  common  injunction, 
be  obtained  except  on  bill  filed,  and  on  motion. 

But  in  regard  to  special  injunctions  there  are  many  cases  of  exceptions. 
Thus  in  a  case  of  a  woman  being  an  infant  ward  of  chuicery,  an  injunction  to 
restrain  her  from  marrying,  and  to  restrain  the  party  proposing  marriage  from 
marrying  her,  has  been  granted  on  petition.  Smith  v.  Smiihi  3  Atk.  304.  So 
it  was  early  determined  that  in  a  case  of  waste,  such  a^  working  coal  mines, 
Smith  v.  Clarkej  Dick.  455,  or  an  injury  in  the  nature  of  waste,  such  as  pirating 
a  literary  work,  Nichols  v.  Kearsley,  Dick.  645,  an  injunction  may  be  granted 
on  petition  in  the  yacation ;  and  such  is  the  practice  at  the  present  day.  1 
Smith's  Free.  596.  And  the  reason  that  an  ix^junction  may  bo  granted  in 
yacation  is,  that  the  court  of  chancery  is  always  open.  Tbtt^  y.  Batik  of  Eng- 
land,  6  Yes.  769 ;  7  Yes.  257.  In  very  pressing  cases  indeed,  an  injunction 
will  be  granted  on  petition  and  affidavits,  even  while  the  court  is  sitting.  Thus 
in  the  Mayor  and  OomTnonatty  of  (he  city  of  London  y.  Bolt,  5  Yes.  129,  where 
a  person  had  taken  some  old  houses  in  the  city  of  London,  and  had  stowed 
such  quantities  of  sugar  in  them,  that  two  had  actually  fallen  down,  and  he 
was  proceeding  to  introduce  more,  the  lord  chancellor  granted  an  injunction  on 
petition  and  affidavits  verifying  the  facts.  But  in  that  case  the  lord  chancellor 
said  he  could  only  grant  an  ir^uncHon  on  petition,  and  oould  not  order  any 
thing  to  be  done ;  and  refbsed  accordingly  to  make  an  order  for  shoring  up  the 
houses. 

An  injunction  has  also  been  granted  on  petition  without  bill  filed,  on  the 
apph'cation  of  the  committee  of  a  lunatic^  to  restrain  waste  by  the  tenants  of 
the  lunatic's  estate.    Be  Oreagh,  1  Ball  ft  B.  108. 

In  waste  and  cases  of  injury  in  the  nature  of  waste,  such  as  working  mines, 
piratically  printing  books,  ploughing  up  ancient  meadows,  or  negotiating  a  bill 
or  promissory  note  fraudulently  obtained,  the  court  will,  on  a  sufficient  case 
made,  issue  %n  injunction  on  certificate  of  bill  filed  and  affidavit  of  merits, 
before  appearance  without  notice,  (see  DooUtOs  v.  WaiUm^  Dick.  442 ;  1  Smith's 
Pract  593 ;  NewL  Fract  337,)  and  even  before  subpoena  served.  1  Smitl^8 
Fract  593 ;  1  NewL  Prad  337.  And  the  same  principle  it  is  said  prevails 
where  the  plaintiff  having  obtained  the  common  injunction  to  stay  proceedings 
on  such  an  instrument,  moves  on  affidavit  to  extend  the  injuuction  to  stay 
triaL    3  Br.  0.  C.  476,  n.  4. 

So  as  to  a  bill  given  for  a  gambluig  debt,  an  expwU  injunction  has  been 
granted  to  restrain  the  negotiation  of  it,  although  it  was  void  in  its  very  creap 
tion,  (see  stat.  9  Anne,  a  14,  s.  1,)  on  the  ground  that  it  would  induce  the 
necessity  of  making  other  persons  parties.    Lloyd  y.  Gwrdan,  %  Swana  180. 

In  general,  however,  to  sustain  a  special  injunction,  subpoena  to  appear  and 
answer  must  have  been  served  on  the  defendant.  This  was  indirectly  decided 
in  opposition  to  the  antecedent  practice  iu  a  case  of  AUomey-  General  v.  NichoU, 
16  Yes.  338,  and  the  practice  appears  siace  to  have  been  accordingly.  New* 
land's  Fract  335. 
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How  obtained,  tiff  at  law,  to  file  a  bill  for  an  injunction,  has  been  superseded, 
and  the  courts  have  considered  such  proceeding  as  a  breach 
of  the  injunction  already  granted. 
Where  the  There  are  also  instances  where  causes  have  been  depend- 

tekm  to  fiie'a  ^^S  ^^^  Other  purposes,  in  which  applications  have  been 
biu  immedi-     made  without  bill  filed,  to  stay  proceedings  either  at  law  or 
^'  in  the  ecclesiastical  court ;  and  upon  the  party  undertaking 

to  file  a  bill  immediately;  the  court  has  stayed  proceedings, 
until  such  bill  filed.  Thus  where  there  was  a  decree,  which 
had  been  afllrmed  by  the  House  of  Lords,  declaring  that  cer- 
tain fee-farm  rents  passed  by  a  will,  and  directing  the  trustees 
to  convey ;  the  defendant,  in  order  to  obtain  the  opinion  of 
a  court  of  law,  having  afterwards  distrained  for  non  payment 
of  these  rents,  upon  an  application  for  an  injunction,  Lord 
King  observed,  that  though  he  thought  himself  not  warranted 
in  granting  an  injimction  without  bill,  yet  he  would  not  en- 
dure to  see  the  justice  of  the  court  questioned,  and  accord- 
ingly made  an  order  to  stay  the  proceedings  at  law  till  a 
bill  was  brought  for  an  injunction.(a)  Upon  this  authority 
liord  Hardwicke,  in  the  cause  of  the  Duke  of  BudcxTugham 
V.  Duchess  of  BucTdngliarn^ip)  in  which  the  Duchess,  after  a 
decree  directing  the  trusts  of  the  will  of  her  late  husband  to 
be  carried  into  effect :  (which  had  been  afllrmed  in  the  House 
of  Lords,)  applied  to  the  spiritual  court,  and  cited  the  execu- 
tors to  prove  the  will  per  testes^  whereupon  Mr.  Sheffield 
moved  for  an  injunction  to  stay  her  proceedings  in  the  ec- 
[*78]  clesiastical  *court.  Lord  Hardwicke  said,  he  did  not  think 

himself  authorized  to  grant  an  injunction,  which  could  not 
be  done  without  a  bill  for  that  purpose ;  but  as  there  appeared 
reason  to  stay  the  Duchess's  proceedings,  he  made  the  same 
order  to  that  in  Acherly  v.  Vernon.  Lord  Thuflow  xmder 
similar  circumstances  refused  an  injunction,(o)  but  it  does 
not  appear  that  the  expedient  of  granting  an  injunction  till 
bill  filed  was  suggested  to  him.  In  that  case  there  had  been 
a  decree  for  a  specific  performance  of  an  agreement  for  a 
lease,(d)  which  had  been  accordingly  executed;  the  plaintiff, 
however,  brought  an  action  against  the  defendant  to  recover 
damages  for  the  delay  in  performing  the  agreement.     His 

(a)  Acherley  v.  Vernon^  cit.  2  Eq.  Ab.  627. 
(6)  2  Eq.  Ab.  626. 

(c)  Ford  V.  Oompton^  1  Cox,  296. 

(d)  2  Bro.  G.  C.  32. 
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lordship  thought  that  althotigh  the  defendant  woiild  have  How  obtv^ed. 
been  dearly  entitled  in  a  new  suit^  yet  the  decree  having 
been  wholly  executed,  the  court  would  not  make  such  an 
order  in  the  original  cause.  In  a  recent  case,  however,  in 
Ireland,  where  the  precedents  of  Lord  King  and  Lord  Hard- 
wicke  were  cited,  this  indulgence  was  carried  to  a  consider- 
able length.  A  bill  for  the  specific  performance  of  an  agree- 
ment had  been  dismissed  with  costs,  the  plaintiff  not  having 
been  able  to  make  a  good  title.  He  then  brought  an  action 
upon  the  agreement,  and  upon  a  motion  made  by  the  defend- 
ant to  restrain  him  from  proceeding  at  law,  Lord  Manners 
granted  an  injunction,  upon  the  defendant's  undertaking 
forthwith  to  file  a  bill.(a) 

It  is  also  necessary  that  an  injunction  should  be  specifi-  ^ugt  be  spedi- 
cally  prayed  by  the  bill,  as  notwithstanding  *the  boasted  effi-  flcaUy  prayed, 
cacy  of  the  prayer  for  general  reliei^(6)it  has  been  determined  r*74] 

that  an  injunction  cannot  be  obtained  under  it  alone,(c)  be- 
cause the  defendant  might  make  a  different  case  by  his  an- 
swer, as  against  the  general  words,  from  what  he  would  have 
done  against  the  specific  prayer  for  an  injunction«[l] 

(a)  Mdenamara  v.  Arthur^  2  Ba.  ft  Be.  349. 

(b)  2  Atk.  3,  141 ;  3  Atk.  131;   1  Eden,  26;  2  Tc9.  485 ;   12  Vos.  48;   IS 
Ves.  114. 

(<;)  Savory  v.  Dyer,  Amb.  '70.     DavSe  y.  Peacock,  Barnard.  Ch.  Rep.  27. 


[1]  Oourts  of  eqnitj  require  a  person  to  aak  the  court  to  grant  him  what  he 
wants ;  and  he  must  introduoe  it  in  his  bill  of  complaint  in  the  form  of  a  prayer 
ibr  relief  The  plaintiff  generally  inserts  at  the  conclusion  of  the  bUl  a  special 
prayer  pointing  out  wliat  particular  relief  he  desires ;  and  it  is  usually  followed 
by  a  general  prayer  for  relief  at  the  discretion  of  the  court  The  latter  ought 
neyer  to  be  omitted ;  because  if  the  plaintiff  should  mistake  the  relief  to  which 
he  is  entitled  in  his  special  prayer,  the  court  may  yet  afford  him  the  relief  to 
which  he  has  a  right,  under  the  prayer  of  general  relief  where  it  is  such  relief 
aa  is  agreeable  to  the  case  made  by  the  bill  But  if  there  is  no  prayer  ibe 
general  relief  then  if  the  complainant  should  mistake  the  relief  to  wiiich  he  is 
entitled,  no  other  relief  can  be  granted  him.  Story's  Eq.  PL  sec.  40.  JSnglish 
▼.  FosOuO,  2  Peters.  595.  Cooper's  Eq.  PI.  14  It  is  jsaid  that  under  the 
prayer  for  general  relief  the  complainant  may,  at  the  hearing,  pray  orally  for 
■ueh  relief  as  tie  is  entitled  to.  Cboft  r.  Jfartyn,  2  Atk.  3  ;  Cooper's  Eq.  Pi 
14.  Mr.  Story,  however,  remacks ;  "  Even  when  a  prayer  of  general  relief  it 
sufficient,  the  special  relief  prayed  at  the  bar  must  essentially  depend  upon  the 
proper  frame  and  structure  of  the  bill ;  for  the  court  will  grant  such  relief  only, 
as  the  case  stated,  will  justify,  and  will  not  ordinarily  be  so  indulgent,  as  to 
permit  a  YAH  framed  for  one  purpose,  to  answer  another,  especially,  if  the  de- 
fendant may  be  surprised  or  prqudiced  thereby.  Thus,  if  a  bill  is  brought  for 
an  annuity  or  rent  ohaige  of  ten  pounds  per  annum,  left  under  a  will,  and  the 
counsel  ibr  the  plaintiff  [uray  at  the  bar  that  they  may  drop  the  demand  of  th* 
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How  obtaineoL   .  The  4  Ann.  c.  16,  s.  22,  directs  that  no  subpoena  or  other 
SubpcBiuk        process  for  appearance  shall  issue  till  after  a  bill  is  filed,  and 

annuity  or  rent  char^,  and  insist  upon  the  land  itself  out  of  which  the  annuity 
or  rent  charge  iasuee,  the  court  will  not  g^nt  it ;  for  it  is  not  agreeable  to  the 
case  made  by  the  bilL  If,  therefore}  the  plaintiff  doubts  his  title  to  the  relief 
he  wishes  to  pray,  the  bill  should  bo  fhmicd  with  a  double  aspect,  so  that  if 
the  court  should  decide  against  him  in  one  view  of  the  case,  it  may  yet  afford 
him  assistance  in  another.  On  this  and  many  other  accounts,  it  has  been  very 
properly  remarked,  that  the  prayer  of  a  bill  demands  a  good  deal  of  considera- 
tion and  attention ;  and  an  accurate  specification  of  the  matters  to  be  decreed 
in  complicated  cases,  requires  great  discernment  and  experience.  Where  special 
orders,  and  provisional  processes  are  required,  founded  on  peculiar  circumstan- 
ces, such  as  writs  of  injunction,  writs  of  ne  eoceat  regno,  orders  to  transfer  fhnds, 
or  to  preserve  property  pending  the  litigation,  they  are  usually  made  the  sub- 
jects of  a  special  prayer.  Indeed,  the  firequent  applications  made  for  amend- 
ments of  the  prayers  of  bUls,  is  a  proof  at  once  of  the  value  of  special  prayersy 
and,  also,  of  the  intrinsic  difficulty  of  foreseeing  all  the  exigencies  which  may 
arise  in  the  progress  of  a  suit  which  may  require  new  relief"  (Story*8  Eq.  PL 
sec.  42,  43.) 

A  bill  may  be  framed  with  a  double  aspect,  where  it  is  doubtftd  what  relief 
the  complainant  is  entitled  to,  on  the  &ct8  of  his  case.  CoUon  v.  Boss,  2  Paige, 
396.  Foster  Y.  Cook,  1  Hawks,  609.  LhydY.  Brewster,  4  Paige,  637.  Ltn- 
gan  v.  Henderstm,  1  Bland.  252.  In  such  case  the  relief  prayed  for  may  be  in 
the  alternative ;  but  it  must  be  consistent  with  the  case  made  by  the  bUL  lb. 
Where  the  case  made  by  the  bill  entitles  the  complainant  to  one  of  two  kinds 
of  relief,  but  not  to  both,  the  prayer  should  be  in  the  diq'unctive.  lb.  So,  if 
it  bo  doubtAU  whether  the  facts  of  the  case  entitle  him  to  the  specific  relief 
prayed  for,  or  to  relief  in  some  other  form,  his  prayer  concluding  for  relief 
should  be  in  the  di^uactive.  lb*  In  saoh  case,  although  the  complainant 
ahould  not  be  entitled  to  the  relief  speciflcally  prayed  for,  he  may,  under  the 
general  prayer,  obtain  any  other  specific  relief  consistent  with  the  case  made 
by  the  bilL  lb.  But  where  the  complainant  prays  for  particular  relief  and 
for  other  relief  in  addition  thereto,  he  can  have  no  relief  mconsistent  with  such 
particular  relief  although  it  should  be  founded  upon  the  bia  lb,  Foster  r. 
OwA,  1  Hawks,  609.  Chakners  v.  Chambers,  6  Har.  &  Johns.  29.  Where 
there  is  a  prayer  for  particular  reliei;  and  for  general  relief  if  the  particular 
relief  cannot  be  decreed,  the  complainant  may  resort  to  the  general  prayer,  and 
pray  ore  tenus,  any  relief  warranted  by  the  bill  and  the  facta  Alien  v.  Cqj^an^ 
I  Bibb.  469.  But  where  there  is  no  obstruction  to  the  particular  relief;  he 
cannot  abandon  il^  and  ask  a  different  decree  under  the  general  prayer.    lb. 

Under  the  prayer  for  general  relief,  the  plaintiff  in  equity  cannot  recover  a 
dlaim  distinot  from  that  demanded,  or  put  in  issue,  by  his  biU.  Sheppard's 
ex'rs,  V.  Starke,  3  Mun£  29.  1  Munf  564,  n.  flL  P.  Robineon  v.  MeArthur's 
ffeirs,  6  Peters,  182.  BftUer  v.  Durham,  2  KeUe/s  Rep.  414.  Chaimers  v. 
▼.  Chambers,  6  Har.  &  Johns.  29.  In  bills  m  equity  seeking  relief  if  any  part 
of  the  relief  sought  be  of  an  equitable  nature,  the  court  will  retain  the  bill  for 
•complete  relief.     Traip  v.  OoM,  3  Maine  Rep.  82. 

Where  a  party  who  has  bought  land,  aad  been  let  into  posseasion,  seeks  to 
enjoin  ooUection  of  the  purchase-money,  on  the  ground  of  firaud  or  a  fhilure  of 
title,  he  must  pray  a  rescision  of  the  oontract,  he  cannot  withhold  the  pur- 
diuae-moBey  and  likewise  keep  the  land.     WaUam»^  t.  iSkMsy,  Freeman'e 
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though  the  contrary  be  sometimes  done,  yet  it  is  irregular  ^°^  obtained, 
and  at  the  hazard  of  C08ts.(a)[2]     The  statute,  however,  ex* 

(a)  1  Turn.  Ch.  Pr.  t8. 

Ch.  Rep.  112.  If  the  prayer  of  a  bill  be  for  an  injunction  alone,  no  other  re^ 
lief  can  be  granted.  lb.  Where  a  plaintiflf  resorts  to  a  court  of  equity  for 
relief,  on  the  ground  that  a  deed  on  which  his  claim  depends  has  been  lost  or 
destroyed,  the  claim  being  such  that  if  he  had  the  deed  he  would  have  com* 
plete  remedy  by  action  upon  it  at  law ;  the  bill  must  distinctly  aver  the  loss 
or  destruction  of  the  deed,  and  it  must  be  shown  that  it  could  not  bo  found 
upon  due  search,  otherwise  the  court  of  equity  has  no  jurisdiction  of  the  case. 
IbiiafBrro  y.  FootCy  3  Leigh,  68.  Though  the  bill  should  contain  neither  a 
special  or  general  prayer  for  relief  yet  if  the  defendants  answer  the  aUegationa^ 
and  submit  themselves  to  the  decree  of  the  court  on  the  merits,  the  defect  as 
to  the  prayer  will  be  disregarded  by  an  appellate  court  Smith  v.  Smith,  4 
Randolph,  95.   (See  Am.  Ch.  Dig.  by  Waterman,  tit.  Bill  in  Chanoert.) 

[2]  Blackstone  (Blk.  Com.  vol  2,  p.  61,  62,)  g^ves  the  following  account  of 
the  origin  of  this  process :  '^  When,  about  the  end  of  the  reign  of  King  Edward 
III.  uses  of  landVere  introduced,  and,  though  totally  discountenanced  by  the 
courts  of  common  law,  were  considered  as  fiduciary  deposits,  and  binding  in 
conscience  by  the  clergy,  the  separate  jurisdiction  of  the  chancery  as  a  court 
of  equity,  began  to  be  established ;  and  John  Waltham,  who  was  a  bishop  of 
Salisbury,  and  chancellor  to  King  Richard  II.  by  a  strained  interpretation  of 
the  Statute  of  Westm.  2,  devised  the  writ  of  subpcBna,  returnable  in  the  court 
of  chonoery  only,  to  make  the  feoffee  to  uses  accountable  to  his  cestui  que  use: 
which  process  was  afterwards  extended  to  other  matters  wholly  determinable 
at  common  law,  upon  false  and  fictitious  suggestions ;  for  which  therefore  the 
ohanoellor  himself  is  by  statute  17  Ria  2  c.  6,  directed  to  give  damages  to  the 
party  unjustly  aggrieved.  But  as  the  clergy,  so  early  as  the  reign  of  King 
Stephen,  had  attempted  to  turn  their  ecclesiastical  courts  into  courts  of  equity, 
by  entertaining  suits  pro  kescione  fidei^  as  a  spiritual  offence  against  conscience, 
in  case  of  non-payment  of  debts  or  any  breach  of  civil  contracts,  till  checked 
by  the  constitutions  of  Clarendon,  which  declared  that  ^placita  de  debitis  qua 
/kk  interpoeita  debentur  vet  ixhsqtte  vrUerpoeitume  fidei,  suit  in  Justitia  regis;''  there- 
fore, probably,  the  ecclesiastical  chancellors,  who  then  held  the  seal,  were  remiss 
in  abridging  their  own  acquired  jurisdiction ;  especially  as  the  spiritual  courts 
oontinued  to  grasp  at  the  same  authority  as  before,  in  suits  pro  loBseione  Jidei, 
ao  late  as  the  fifteenth  century,  till  finally  prohibited  by  the  unanimous  con- 
currence of  all  the  judges.  However  it  appears,  fit>m  the  parliament  votes,  that 
In  the  reign  of  Henry  lY.  and  Y.  the  commons  were  repeatedly  urgent,  to  have 
the  writ  of  subpcsna  entire^  suppressed,  as  being  a  novelty  devised  by  the 
subtlety  of  chancellor  Waltham  against  the  form  of  the  common  law ;  whereby 
no  plea  could  be  determined,  unless  by  examination  and  oath  of  the  parties, 
according  to  the  form  of  the  law  civil,  and  the  law  of  holy  church  in  subversion 
of  the  common  law.  But  though  Henry  lY.  being  then  hardly  warm  in  his 
throne,  gave  a  palliating  answer  to  their  petitions,  and  actually  passed  the 
statute  of  4  Hen.  4  &  23,  whereby  judgments  at  law  are  declared  irrevocable 
unless  by  attaint,  or  vrrit-  of  error,  yet  his  son  put  a  negative  at  once  upon  their 
whole  applicatfon ;  and  in  Edward  lY.'s  time,  the  process  by  bill  and  subpcma 
was  become  the  daQy  practice  of  the  court"  Story  (Eq.  PL  sea  46,)  says: 
"The  pfoceas  of  aol^MBaa  was  aotoaUy  and  originally  a  prooeai  in  the  courts 
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How  obtained.  ceptB  the  cases  of  bills  for  iojunctioiis  to  stay  waste,  or  to 
stay  suite  at  law  commenced;  but  the  bill,  must  in  these  cases 

of  common  law,  where  it  was  nsed,  and  still  oontinues  to  be  used,  to  compel 
the  attendance  of  witnesses  to  attest  the  truth  of  facta,  and  give  testimony.  It 
is  supposed  by  some  authors,  to  have  been  introduoed  from  the  courts  of  com- 
mon law  into  the  court  of  chancery,  because  it  was  the  newest  process  that 
was  used  in  case  of  attestation,  by  that  law.  And  perhaps  the  authority  to 
issue  it,  was  derived  from  the  statute  of  West  2,  Ch.  24,  which  gave  authority 
to  the  chancellor  to  issue  new  writs  in  cases  where  the  existing  vnits  did  not 
afford  a  remedy  for  cases  falling  under  the  like  right  It  bears  a  dose  analogy 
also,  to  the  citation  ;  or  voeatio  in  jus  of  the  civil  and  common  law ;  and  con- 
aidering  that  the  chancery  was,  in  those  early  times,  in  the  possession  of  the 
ecclesiastical  dignitaries,  it  is  by  no  means  improbable,  that  it  was  modelled 
upon  the  basis  of  the  latter." 

The  following  were  the  statutory  provisions  on  this  subject  in  the  state  of 
Kew  York,  under  the  former  cliancery  practice  of  that  state :  Process  issued 
out  of  the  court  of  chancery,  shall  be  in  such  form,  expressive  of  the  intent^  as 
tbe  chancellor  shall  from  time  to  time  establish. 

Every  such  process  shall  be  sealed  with  one  of  the  seals  of  the  court ;  and 
which,  from  its  nature;  requiring  to  be  executed  by  the  sheriff  of  any  county, 
shall  be  directed  to  such  sheriff. 

It  shall  be  tlie  duty  of  tbe  register,  assistant  register,  and  clerks  in  chancery, 
to  furnish  to  any  solicitor  of  the  said  court,  when  required,  and  upon  payment 
of  the  fees  allowed  by  law,  blank  process  to  appear  and  answer  to  bills,  and 
blank  process  to  compel  the  attendance  of  witnesses  before  any  vic&-chanoeUor, 
examiner  or  commissioner,  with  the  seal  of  the  court  impressed  thereon,  and 
with  the  name  of  such  process  printed  on  the  body  of  such  seaL 

Process  for  appearance  shall  not  issue  from  the  court  of  chancery,  until  the 
bill  praying  the  same  shall  have  been  filed. 

Tbe  rules  of  practice  for  the  courts  of  equity  of  the  United  States,  (Rules  11, 
12,  13  and  14,)  provide :  No  process  of  subpoena  shall  issue  from  the  derk^a 
office  in  any  suit  in  equity,  until  the  bill  is  filed  in  the  office.  Whenever  a 
bill  is  filed,  the  derk  shall  issue  the  process  of  subpoena  thereon,  as  of  course^ 
upon  the  application  of  the  plaintiff  which  sliall  be  returnable  into  the  derk'a 
office  the  next  rule  day,  or  the  next  rule  day  but  one,  at  the  election  of  the 
plaintiff,  occurring  after  twenty  days  trom  the  time  of  the  issuing  thereo£  At 
the  bottom  of  the  subpcena  shall  be  placed  a  memorandum,  that  the  defendant 
is  to  enter  his  appearance  in  the  suit  in  the  dcrk's  office,  on  or  before  tho  day 
at  which  the  writ  is  returnable ;  otherwise  the  bill  may  be  taken  pro  oonfesso. 
When  there  are  more  than  one  defendant,  a  writ  of  subpoena  may,  at  the 
election  of  the  plaintiff  be  sued  out  separately  for  each  defendant,  except  in 
the  case  of  husband  and  wife,  defendants,  or  a  joint  subpoena  agtunst  all  the 
defendants.  The  service  of  all  subpoenas  shall  be  by  a  delivery  of  a  copy 
thereof  by  the  officer  serving  tho  same,  to  the  defendant  personally,  or  in  case 
of  husband  and  wife,  to  the  husband  personally,  or  by  leaving  a  copy  thereof 
at  the  dwelling-house^  or  usual  place  of  abode  of  each  defendant^  with  some 
firee  white  person,  who  is  a  member  or  resident  in  the  fiunily.  Whenever  any 
subpoena  shall  be  returned  not  executed  as  to  any  defendant^  the  plaintiff  shall 
be  entitled  to  another  subpoena,  totiee  quotiea,  against  such  defendant,  if  he 
shall  require  it,  until  due  service  is  made. 

Bj  the  iatumg  of  the  subposna^  is  meant  not  the  BeaUag  and  deUvering  ol 
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be  on  the  file,  before  the  return  of  the  subpoena.(a)    In  serv-  How  obtained. 

ing  the  subpoena,  care  must  be  taken  to  attend  to  the  rules 

of  the  court,  as  an  order  for  an  injunction  obtained  for  want 

of  appearance,  will  be  discharged,  if  ths  subpoena  should  not 

have  been  regularly  served  ;(6)  and  persons  having  privilege 

of  peerage  are  entitled  to  a  letter  missive,  without  which  the 

process  will  be  ineffectual.(c)[8] 

The  subpoena  may  be  served  at  any  time  before  twelve  When  to  be 
o'clock  at  night  on  the  return  day(d)  even  *though  the  de-  ^^^^ 
fendant  live  at  such  a  distance  from  town,  as  to  make  it  im-  [*75] 

possible  for  him  to  appear  in  time.(e)  It  may  also  be  made 
returnable  on  the  same  day  on  which  it  is  sealed,  but  in  that 
case  it  must  be  served  before  the  court  rises,(/)  but  it  cannot 
be  served  on  a  Sunday .(9')[1] 

(a)  1  Turn.  Ch.  Pr.  IS. 
(6)  Menzies  v.  Bodriffues^  1  Price,  92. 

(c)  Bahinaon  ▼.  Lord  Rokeby^  8  Vea.  601.      Lord  MMngton  v.  Lord  Portmore^ 
1  V.  A  B.  421. 
{d)  1  Tom.  Ch.  Pr.  80.    Hind,  83.     Harrison's  Oh.  Pr.  103. 
(c)  NighUngdLt  v.  Ruaadl,  1  Fowl  Ex.  Pr.  121. 
(/)  Harrison,  Ch.  Pr.  103. 
iff)  29  Car.  2.  c  7,  s.  6.     MadcreOt,  v.  Nicholson,  19  Ves.  367.     It  is  errono- 


the  process,  out  of  the  office  of  the  register  or  derk  but  the  filling  it  up  and 
seryiDg  or  putting  it  in  the  way  to  be  served.  As  at  law,  a  writ  is  only  con- 
sidered as  issued  when  it  is  delivered  to  the  sheriff,  or  put  in  a  regular  course 
to  reach  him.     1  Barb.  Ch.  Pr.  p.  49.     1  Hoffinan's  Ch.  Pr.  100,  note  6. 

[3]  It  seems  that  in  England,  when  a  defendant  has  privilege  of  peerage, 
a  prayer  for  a  letter  missive  to  him,  requesting  him  to  appear  and  answer  the 
bill,  ifl  put  in  before  the  prayer  of  process  of  subpoena,  that  letter  being  only 
in  default  of  the  defendant's  complying  with  that  request.  When  the  attorney 
general,  as  an  officer  of  (he  crown  or  government,  is  made  a  defendcmt,  the 
bin,  instead  of  praying  proces  against  him,  prays  that  he  may  answer  it  upon 
being  attended  with  a  copy.  Mitf.  Eq.  PL  by  Jeremy,  46 ;  Cooper's  £q.  PL 
16,  17  ;  Barton's  Suit  in  Eq.  42,  note ;  note  to  Story's  Eq.  P.  sec.  44. 

[1]  No  writ,  process,  wanant,  order,  judgment,  decree,  or  other  proceeding 
of  any  courUor  officer  of  justice,  can  bo  served  or  executed  upon  Sunday,  (ex- 
cept in  criminal  cases,  and  where  such  service  is  specially  authorized  by  law,) 
and  the  service  of  any  such  process  or  proceeding,  in  all  cases,  is  void,  and 
subjects  the  party  offending  to  damages,  at  the  suit  of  any  person  aggrieved. 
The  prohibition  extends  to  the  issuing  of  process;  and  process  dated  on  Sun- 
day would  be  held  void.  It  has  been  determined  by  the  supreme  court  of 
errors  in  Connecticut,  after  the  greatest  deliberation,  that  the  term  Suadayj  or 
Lord's  day,  includes  only  the  solar  doff — ^that  ia,  the  time  between  sun-rise 
and  Qun-set-— so,  that  b^ore  sun-risej  or  after  s¥n-set,  of  that  day,  process  may 
be  either  issued  or  served,  or  any  judicial  act  done.  Cowen's  Tr.  voL  1,  sea 
ed.  p.  493. 
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How  obtained.      The  writ  is  served,  either  by  delivering  the  writ  itself  un- 
der seal  to  the  defendant,  or  by  showing  it  to  him  and  de- 
ner.  livering  the  label.  [2]     K  there  are  more  defendants  than  one 

ouBly  stated  in  Gilbert's  For.  Horn.  43,  and  Harrison,  103,  that  it  may  be 
served  on  a  Sunday. 

Our  statute  in  this  respect,  is  substantially  a  transcript  of  the  statute  29 
Car.  11.  ch.  7,  s.  6 ;  and,  under  that  statute,  it  has  been  decided,  that  a  rule 
nisi,  for  an  attachment  for  non-payment  of  money,  could  not  be  served  on  Sun- 
day. (8  Term  Rep.  86.)  In  that  case.  Lord  Kenyon  expressed  an  anxious 
wish  to  preserve,  as  much  as  possible,  a  strict  attention  to  the  Sabbath.  It 
has  been  held,  also,  that  service  of  a  copy  of  process  on  a  Sunday,  was  abso- 
lutely void ;  and  Lord  EUenborough  said  it  was  matter  of  public  policy  that 
no  proceedings  of  the  nature  described  in  the  statute,  should  be  had  on  Sun- 
day. (3  East's  Rep.  155.)  It  has  also  been  decided,  that  notice  on  a  Sunday, 
of  a  plea  being  filed,  was  irregular  and  invalid ;  and  Lord  EUenborough  ob- 
served, "  That  all  notices,  on  which  rules  are  made,  are  procesg^  in  respect  to 
the  subject-matter,  not  indeed  process  in  respect  to  the  writ,  but  process  in 
respect  to  the  rule."     20  Johns.  Ch.  Rep.  140. 

It  would  be  highly  unbecoming  to  allow  persons,  under  all  drcumstancea, 
and  on  any  part  of  the  Sabbath,  the  right  to  serve  notices  and  papers  in  the 
progress  of  a  suit  The  right  to  serve,  implies  a  duty  to  receive  them ;  and 
with  respect  to  many  persons,  this  might,  and  probably  would,  violate  their 
religious  feelings  and  principles.  Such  service  must  be  inhibited  wholly,  or 
allowed  under  all  circumstances ;  for  it  is  impossible  to  regulate  the  practice. 
Jb. 

It  is  irregular  to  make  any  process  returnable  on  Sunday.  And  where 
the  complainant  made  his  subpoena  returnable  on  tliat  day,  and  afterward 
took  out  an  attachment  thereon  against  the  defendant  for  not  appearing,  and 
the  court  set  aside  the  attachment  as  irregular.  GotM  v.  Spencern  6  Paiges 
641.  Process  returnable  on  Sunday  is  irregular.  JBoyd  v.  Vanderkemp^  1 
Barb.  274.  But  in  general,  the  court  will  permit  it  to  be  amended,  in  order  to 
promote  the  purposes  of  justice.  lb.  (American  Chancery  Digest,  voL  3,  p. 
286,  title  Process.) 

[2]  The  following  was  formerly  the  chancery  practice  in  the  State  of  New 
York: 

Service  of. — ^The  subpoena  might  be  served,  by  delivering  a  copy  thereof 
subscribed  by  the  complainant  or  his  solicitor,  and  inscribed  "copy ;"  and  by 
showing  the  original,  under  the  seal  of  the  court,  at  the  time  of  such  delivery, 
to  the  defendant,  or,  in  case  of  his  absence,  to  bis  wife  or  servant,  or  some 
member  of  his  ikmUy,  at  his  dWellmg-house,  or  place  of  abode.  In  case  the 
defendant  was  absent  firom  home,  and  no  person  could  be  found  at  his  plaoe  of 
abode,  the  service  might  be  made  on  his  derk  or  servant,  at  his  store  or  place 
of  business.  Where  the  defendant  had  no  family,  but  boarded,  or  made  it  his 
home  in  the  family  of  another,  a  subpoena  might,  in  his  absence  from  home^  be 
served  upon  either  of  the  heads  of  the  fiunily  at  such  place.  But  to  make  audi 
service  regular,  the  place  of  service  must  be  his  actual  place  of  residence  at  the 
time  of  service,  and  his  absence  therefh>m  must  be  merely  temporary.  The 
service  of  a  subpoena  upon  a  defendant  out  of  the  state,  was  irregular.  In  a 
suit  against  husband  and  wife,  the  service  of  the  subpoena  on  the  husband  alone 
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(three  being  the  greatest  number  that  can  be  contained  in  How  obtained, 
one  subpoena,)  the  body  of  the  subpoena  ought  to  be  de- 
was  good  service  on  both,  unless  the  complainant  sought  relief  against  the 
estate  of  the  wife;  in  which  case  the  service  must  be  on  her  afi  well  as  on  the 
husband,  and  she  might  put  in  a  separate  answer.  If  an  infant  was  made  a 
defendant,  the  subpoena  must  be  served  upon  him  personally,  in  the  same  man- 
ner as  upon  adults.  But  it  was  recommended,  in  such  cases,  to  accompany 
such  service  with  a  note  to  the  parent,  or  guardian  of  the  infant,  or  some  com- 
petent person  of  the  ^milj,  of  the  nature  of  the  w^rit,  and  of  the  necessity  for 
the  infimt's  having  a  guardian  appointed  to  appear  and  defend  his  interests. 
When  the  infiint  could  not  be  found  so  as  to  be  served,  or  was  absent  from  the 
state,  the  complainant  had  to  proceed  by  advertisement  under  the  statute  rela- 
tive to  non-residont>  absent,  or  concealed  defendants,  in  the  same  manner  as  if 
he  were  an  adult ;  and  \£,  upon  the  expiration  of  the  time,  no  one  applied  in 
his  behalf^  the  complainant  might  move  that  a  guardian  ad  litetn  bo  appointed 
for  him.  The  subpoena  against  a  lunatic  must  be  served  upon  him  personally, 
as  in  the  case  of  an  infant,  and  it  should  be  in  the  presence  of  some  compe- 
tent person,  or  with  notice  to  his  conunittee;  who  must  also  be  made  a  party 
defendant,  as  such  committee,  to  suits  respecting  the  lunatic's  estate,  and  who 
is  bound  to  appear  and  answer  with  and  for  the  lunatic,  or  be  attached.  If  a 
bill  was  filed  against  a  corporation,  the  subpoena  must  be  served  upon  some 
one  of  the  members,  usually  upon  the  president,  cashier,  secretary,  or  other 
principal  officer.  "Where  the  United  States,  or  the  state,  was  interested,  the 
district  attorney,  or  the  attorney-general  must  be  served  with  a  copy  of  the 
bill.  If  he  omitted  to  enter  an  appearance,  an  order  might  be  obtained,  on  pe- 
tition, that  he  appear  within  a  certain  time,  or  that  the  bill  be  taken  as  con- 
fessed.    1  Barb.  Ch.  Pr.  60,  51,  62,  and  cases  cited. 

The  service  might  bo  on  or  before  the  day  of  appearance  mentioned  in  the 
subpoena.  And  it  might  be  made  at  any  hour  of  the  night.  Service  on  the 
return  day,  before  twelve  o'clock  at  night,  was  valid ;  as  the  legal  day  did  not 
dose  until  that  hour.  A  subpoena  could  not  regularly  be  served  on  Sunday. 
If  the  oopy  served  was  not  filled  up  with  the  return  day,  the  service  would  bo 
irregular,  and  the  proceedings  would  be  set  aside,  although  the  original  shown 
to  the  party  was  properly  filled  up.  Where  a  ne  exeat  was  issued  at  the  same 
time  with  the  subpoena,  it  was  not  necessary  that  the  subpoena  should  be  served 
first.  Hence,  where  the  complainants  took  out  a  subpoena  when  the  ne  exeat 
was  issued,  and  made  a  hona  fide  attempt  to  secve  the  same,  but  were  unable 
to  do  so  previous  to  the  service  of  the  ne  exea^  the  court  held  there  was  no  ir- 
reguhuity  which  could  entitle  the  defendants  to  have  the  latter  writ  set  aside. 
I  Barb.  Gh.  Pr.  50,  and  cases  cited. 

Where  the  person  who  served  the  subpoena  deposed  that  he  hung  the  same 
upon  the  defendant's  door,  and  within  half  an  hour  afterwards,  saw  him  abroad 
with  a  writ  in  his  hand,  which  he  supposed  to  be  the  subpoeua,  the  court  grant- 
ed an  attachment  And  it  was  held  good  service  if  a  person  kept  the  door  of 
his  house  abut,  and  refused  to  open  it,  to  leave  the  'writ,  under  seal,  hanging 
upon  the  door  of  the  house,  or  to  put  it  into  the  house  under  the  door,  or  within 
the  windows.  But  none  of  these  were  good  service,  unless  it  could  be  proved 
that  such  subpoena  afterwards  came  to  the  defendant's  hands,  or  tliat  he  was 
in  the  house  at  the  time,  or  bad  notice  of  it ;  as  where  a  complainant  made 
oath  that  he  had  heard  the  defendant  confess  that  he  had  been  8er\'ed  with  a 
Babpoen&    Also  where  a  person  made  oath  that  he  showed  and  offered  to  de- 
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How  obtained,  livered  to  the  last  defendant,  the  others  having  been  served 
with  labels :  the  body  of  the  writ  under  seal,  must  always  be 
shown  to  such  defendants  as  are  served  with  labels.(a)[3] 

[*76]  ^Service  by  leaving  the  writ  at  the  defendant's  dwelling- 

house  or  lodging,  with  some  of  the  family,  will  be  deemed 

Bor?^  good  service ;  and  if  he  keep  his  house  shut  up,  the  writ 

may  be  left  hanging  on  the  door,  or  may  be  put  into  the 
house  under  the  door,  or  within  the  window,  and  if  it  can 
be  shown  to  have  come  to  his  hands,  it  wall  be  deemed  good 
service.(&)  Sending  it  under  cover,  to  the  person  to  whom 
the  defendant  desired  plaintiJBf  to  address  his  letters,  has  been 
ordered  to  be  good  service  ;(c)[l]  service  upon  the  defendant, 
wliile  abroad,  or  in  Scotland,  has  been  deemed  sufficient.(<i) 
There  seems  to  be  considerable  doubt,  whether  leaving  the 
subpoena  or  label  at  the  counting-house,  or  place  of  business 
of  a  defendant,  will  be  sufficient  service.  [2]     In  a  case  in 

(a)  Harriaon,  Ch.  Pr.  103. 
(6)  Wy.  Pr.  Reg..  401 ;  Harrison,  Oh.  Pr.  104. 
(c)  Hunt  V.  LeveTy  5  Ves.  l^T. 

(i)  Bourke  v.  Lord  MacdoncUd,  2  Dick.   58Y.     Scott  v.  Bough,  4  Bro.  0.  0. 
213. 


liver  the  subpoena  to  the  defendant,  but  that  he  refused  to  accept  it,  and  did 
not  appear,  an  attachment  was  issued.     1  Barb.  Ch.  Pr.  62,  63,  and  cases. 

[3]  The  court  held,  that  where  a  bill  is  filed  against  several  joint  plainti£b 
in  ff  suit  at  law,  to  stay  proceedings  there,  it  will  be  sufficient  if  the  injunction 
is  served  upon  the  attorney  and  on  any  of  the  joint  plaintlfis ;  but  the  subpoena 
must  be  served  on  each  defendant.  Seebor  v.  ffess,  6  Paige,  86.  And  the 
court  said,  that  in  injunctions  to  stay  proceedings  at  law  and  in  cross-suits  in 
equity,  they  would  direct  the  service  of  the  subpoena  to  be  made  upon  the 
attomey-at-law  and  adverse  solicitor  in  the  cross-suit  Ward  v.  S^yring,  4 
Wash.  0.  0.  Rep.  370.  The  subpoena  may  be  served  by  any  person.  TVaube^s 
Heirs  v.  H6U,  2  Bibb,  6,  393.    Hoye  v.  Perm,  1  Bland.  Rep.  29. 

[1]  Where,  upon  the  examination  of  the  agency  book  at  the  place  at  which 
the  service  of  a  paper  was  to  be  made,  it  appeared  that  the  solicitor  of  the  ad- 
verse party  had  no  agent  at  that  place;  Held,  that  a  service  by  mail  was 
regular,  although  it  afterwards  appeared  that  such  soKdtor  had  filed  an  appoint- 
ment of  an  agent  previous  to  such  service,  but  the  clerk  had  neglected  to  enter 
it  in  the  list  of  agents  kept  in  his  office.  Waffle  v.  Vanderheyden,  8  Paige's 
Rep.  46. 

[2]  In  England  the  practice  does  not  appear  to  have  been  definitively  settled; 
but  from  the  reports  it  would  seem  the  last  decision  was  against  the  validity 
of  a  service  in  a  fbreign  country.  In  Bov^he  v.  L&rd  JIflhndId,  in  1Y81,  2 
Dickens,  687,  the  subpoena  was  served  in  Scotland,  and  the  defendant  after- 
wards coming  to  England,  he  was  taken  on  an  attachment  for  not  appearing. 
The  master  of  the  rolls  was  clear  as  to  the  regularity  of  the  service  of  the  sub- 
poena; but  Lord  Thurlow  doubting,  it  stood  over  several  times,  and  finally  the 
process  was  dropped.    A  similar  doubt  as  to  the  right  to  serve  a  subpoena  in 
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the  exchequer,  where  this  point  was  discussed,  two  prece-  in  what  cases 
dents(a)  were  produced  in  feyor  of  the  practice;  the  court,  ^^'^ 

(a)  Sdioolbred  v.  Boats  in  Scac,  25  Nov.  1 7  95.     The  Attorney-  GfenercU  y.  Cecil, 
ib.  24th  March,  1787. 

a  foreign  country  had  been  expressed  by  Lord  Somers  in  Cowslad  v.  Cfefey,  in 
1698.  Prec  in  Oh.  83.  The  case  of  SooU  v.  Bough^  before  Lord  Thurlow,  in 
1793,  4  Bra  0.  0.  213,  was  disposed  of  on  a  mere  ez  parte  application,  and 
upon  a  misapprehension  of  what  had  been  the  opinion  of  Lord  Thurlow  in 
Bowrke  y.  Lord  JlfBonald,  Jn  the  case  of  S?iaio  v.  Lindsay^  as  reported  in  the 
first  edition  of  Vesey,  (18  Veeey,  jun.  496,)  it  appears  that  Lord  Eldon,  in  1812, 
made  an  order  exparte  for  an  attachment  with  proclamations  upon  the  service 
of  a  subpoena  in  Scotland ;  the  complainant's  counsel  citing  Bourke  y.  Lord 
JfDoncdd  and  Scott  y.  Sought  as  authorities  in  support  of  the  application.  But 
in  a  note  to  a  subsequent  edition  of  Vesey,  junior,  it  is  said  the  order  applied 
for  in  that  case  was  finally  refused,  the  cases  cited  proving  to  be  mis-stated. 
In  Nichols  y.  GwiUj  1  Sim.  B.  389,  an  order  for  an  attachment  was  made  by 
Sir  Anthony  Hart,  vice  chancellor,  upon  a  service  of  the  subpoena  in  Paris, 
and  upon  an  agreement  of  the  defendant's  solicitor  to  appear.  But  in  the  case 
of  Fernandez  v.  Corhin^  2  Sim,  Rep.  544,  in  which  a  similar  order  had  been 
granted  exparte^  upon  the  service  of  a  subpoena  in  Guernsey,  Sir  Lancelot  Shad- 
well,  vice-chancellor,  upon  hearing  of  counsel  for  both  parties,  discharged  the 
order.  In  Ireland,  it  is  settled  that  the  service  of  the  subpoena  abroad  is  not 
sufficient  to  authorize  any  proceedings  thereon.  Creed  v.  Bj/me,  Hogan's  B. 
79.  Lord  AWorough  v.  Paton,  ib.  131.  But  if  the  court  of  chancery  has  once 
acquired  jurisdiction  over  the  party  by  the  service  of  original  process  within 
the  jurisdiction  of  the  court,  or  by  his  voluntary  appearance,  the  decree,  or  any 
order  in  the  cause,  may  be  served  on  the  defendant  out  of  the  jurisdiction. 
Ib:l. 

The  service  of  a  subpoena  upon  a  defendant  .in  another  state  or  country  is 
irregular ;  and  no  proceeding  can  be  founded  thereon  unless  the  defendant  vo- 
luntarily appears,  or  stipulates  in  writing  to  accept  such  services  as  regular. 
Dunn  V.  Dunn,  4  Paige,  425. 

If  a  defendant  is  absent  fi^m  home  and  no  person  can  be  found  at  his 
place  of  abode,  a  subpoena  may  be  served  at  his  store  or  place  of  business  by 
delivering  the  same  to  his  clerk  or  servant.  Smith  v.  Parke^  2  Paige's  Gh. 
Rep.  298.  The  court  in  this  case  say :  "The  proper  manner  of  serving  the  sub- 
poena is  by  delivering  it  to  the  defendant  personally,  if  he  can  be  found ;  or,  in 
case  of  his  absence,  by  leaving  it  with  his  wife,  or  some  member  of  his  family 
of  suitable  age  and  discretion,  at  his  place  of  abode.  If  the  service  cannot  be 
made  in  either  of  these  modes,  it  may  be  made  by  leaving  the  subpoena  with 
the  defendant's  servant  or  derk  at  his  place  of  business,  which  in  such  a  case 
is  equivalent  to  a  service  at  his  dwelling  hous&  1  Price's  R.  92.  3  Price's 
B.  176.  The  21st  rule  of  this  court  does  not  exclude  any  other  legal  mode  of 
service  which  will  be  as  likely  to  bring  home  to  the  defendant  knowledge  of 
the  subpoena.  The  statute  having  provided  a  mode  of  notifying  defendants 
who  are  absent  from  the  state,  or  concealed  therein,  the  English  practice  of 
allowiDg  a  substituted  service,  by  an  application  to  the  court,  can  only  be 
adopted  in  very  special  cases.  But  service  on  the  clerk  or  servant  of  a  party 
at  his  usual  place  of  business  was  never  considered  a  substituted  service ;  and 
and  no  special  order  of  the  court  is  necessary  to  validate  such  a  service.'* 
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How  obtained,  however,  Said,  that  a  countiDg-liouse  was  not  a  proper  or 
convenient  place  to  serve  a  party  with  a  subpoena,  being 
neither  the  place  of  his  abode  nor  residence,  but  devoted 
to  mercantile  concerns ;  and  notwithstanding  the  precedents, 
held  that  it  was  not  good  service.(a)  Lord  Thurlow  also,  in 
a  case  where  the  defendant  lived  at  Epsom,  and,  being  a  bar- 
rister, had  chambers  in  the  Temple,  was  of  opinion  that  ser- 
vice at  his  chambers  was  not  sufficient.(J)    In  a  recent  case, 

["7j  *however,  it  seems  to  have  been  admitted  that  the  subpoena 

may  be  left  at  the  counting-house  or  place  of  business  of  a 
•  person  abroad  at  the  time,  if  it  be  delivered  to  some  partner 
or  acknowledged  clerk.(c)  But  in  that  case,  the  defendant 
used  as  his  counting-house,  a  room  in  the  lower  part  of  the 
dwelling-house  of  a  person  who  let  the  whole  of  the  apart- 
ments on  his  ground  floor  to  dijBferent  merchants  for  the  pur- 
pose of  business ;  the  subpoena  had  been  left  with  the  servant 
of  the  proprietor  of  the  house,  which  the  court  held  insuffi- 
cient. Leaving  the  subpoena  at  the  lodgings  of  a  defendant, 
who  had  left  them  twelve  months  previous  thereto,  was 
holden  insufficient.(d)[l]  The  court  on  motion  will  order 
that  leaving  the  subpoena  with  the  turnkey  of  a  prison,  be 
good  service  on  a  prisoner  at  large.  [2]  If  the  defendant  be 
in  close  custody,  such  service  is  good  without  motion.(e) 

Substituted  Service  on  the  husband  alone  is  good  service  where  both 

poena.  husband  and  wife  are  co-defendants ;  [3]  but  service  on  the 

(a)  NeahiUY.  Bird,  1  Fowl.  Ex.  Pr.  124. 

\h)  Anon.  Hind,  92 ;  Harrison,  Ch.  Pr.  106. 

(c)  Memies  v.  RodrigueSy  1  Price,  92. 

{d)  Parker  v.  Bkbckbum,  2  Vern.  369. 

(c)  Wy.  Pr.  Reg.  403;  Harrison,  Ch.  Pr.  106;  1  Turn.  Oh,  Pr,  81. 

[1]  Where  the  defendant  has  no  family,  but  boards  or  makes  it  his  home  in 
the  family  of  another,  the  subpoena  to  appear  and  answer  may,  in  his  absence 
fVom  home,  be  served  upon  either  of  the  heads  of  the  family  at  such  place  of 
his  abode,  although  he  has  no  wife  or  servant.  But  to  make  such  service  regu- 
lar, the  place  of  service  must  be  at  his  actual  place  of  residence  at  the  time  of 
service,  and  his  absence  therefVom  must  be  merely  temporary.  People  v.  Crafty 
7  Paige  Rep.  325. 

[2]  The  personal  service  of  a  subpoena  upon  a  defendant  who  is  confined  in 
the  state  prison  for  a  term  of  years  is  regular;  and  the  court  will  not  set  aside 
or  open  a  decree  by  default  obtained  upon  such  service,  unless  it  appears  that 
the  defendant,  by  reason  of  his  situation,  was  deprived  of  a  legal  and  meritori- 
ous defence.     See  Phelps  v.  Phelps^  7  Paige,  150. 

[3]  The  general  rule  is,  that  the  service  of  a  subpcena  against  husband  and 
wife  on  the  husband  alone,  is  a  good  service  on  both,  and  the  reason  is,  that 
the  husband  and  wife  are  one  person  in  law,  and  the  husband  is  bound  to 
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wife  will  not  be  deemed  sufficient,  though  an  order  may,  How  obtaiaed. 
under  cirounstances,  be  specially  obtained  for  that  purpose.(a) 
Where  children  *are  defendants,  and  their  parents  are  se-  r*781 

creting  them,  service  has  frequently  been  directed  to  be  made 
upon  the  parents.(6)[l]  Service  on  one  partner  is  good  ser- 
vice upon  another  partner  who  is  abroad.(c) 

Great  laxity  of  practice  formerly  prevailed  in  permitting 
service  upon  agents,  clerks  in  court,  and  other  persons,  to  be 
good  service  where  a  defendant  was  abroad.(rf)  This,  how- 
ever, has  since  been  remedied,  and  even  where  there  has 
been  a  cross  cause,  service  on  the  clerk  in  court,  has  been 
holden  to  be  insufficient.(e)[2] 

(a)  PuUeney  y.  ShaUon^  6  Yes.  147,  according  to  the  correct  statement  of  the 
case  among  the  errata  at  the  beginning  of  that  yolume. 

(6)  Baker  v.  Holmes,  1  Dick.  18.  Hockley  v.  Lukin,  ib.  363.  Gamymn  v. 
MarshaU^  ib.  77,  S.  C.  2  Atk.  70.     Thcmpstm  v.  Jones,  8  Ves.  141. 

(c)  Lady  Carrington  v.  GantiUon,  Bunb.  107.  Fumes  v.  Dawes,  ib.  Coles  v. 
Gumey,  1  Mad.  Rep.  187. 

(d)  Hales  v.  Sutton,  I  Dick.  26.     Carter  v.  DeBrune,  ib.  39.     Hide  v.  Foster^ 

ib.   107.     Leslie  v. ,  cit   1  Sch.  &  Le£  238.     Gardiner  v.  Mason,  4  Bro. 

0.  0.  478. 

(«)  Roberts  v.  Worsley,  2  CJor,  389.  Bond  v.  Xhtke  of  Newcastle,  3  Bro.  0.  0. 
389.  Anderson  v.  Lewis,  ib.  429,  2  Dick,  776.  Smith  v.  Hibernian  Mine  Cmn- 
pany,  1  Sch.  &  Lef.  238.  Rickord  v.  Nednf,  2  Meriv.  468.  In  Gildefiichi  v. 
CJiamock,  6  Yes.  17 1,  service  upon  the  derk  in  court  of  a  subpoena  to  answer 
an  amended  bill  was  under  very  peculiar  circumstances  allowed  to  be  g^ood 
service. 

answer  for  both.  Wyatt's  Pr.  Reg.  402,  403.  GUbert's  For.  Rom.  41,  42. 
1  HaiT.  Ch.  Pr.  207. 

[1]  If  an  infant  is  made  a  defendant,  the  subpoena  must  be  served  upon  him 
personally,  in  the  same  manner  as  upon  adults.  1  Dan.  229,  663.  But  it  is 
recommended,  in  such  cases,  to  accompany  such  service  with  a  notice  to  the 
parent,  or  guardian  of  the  infant,  or  some  competent  person  of  the  family,  of 
the  nature  of  the  writ,  and  of  the  necessity  for  the  in&nVs  having  a  guardian 
appointed  to  appear  and  defend  his  interests.  See  1  H»fr.  Pr.  106.  Where  the 
infant  cannot  be  found,  so  as  to  be  served,  oris  absent  from  the  state,  the  com- 
plainant must  proceed  by  advertisement  under  the  statute  relative  to  non-re- 
sident, absent^  or  concealed  defendants,  (2  R.  S.  186.  Laws  of  1842,  p.  363 ;) 
in  the  same  manner  as  if  he  were  an  adult ;  and  i^  upon  the  expiration  of  the 
time,  no  one  applies  in  his  behalf|  the  complainant  may  move  that  a  guardian 
ad  litem  be  appointed  for  him.    Bank  of  Ontario  v.  Strong,  2  Paige,  301. 

[2]  The  English  practice  may  be  stated  more  fully  as  follows : — ^The  service 
otsksubpana  is  either' ordinary  or  extraordinary. 

Ordinary  service  is  effected  by  serving  the  party  with  the  writ  personaSy, 
or  by  leaving  it  aJt  his  dweUUng-hov/se,  or  usual  place  of  abode.  According  to 
the  new  orders,  personal  service  is  to  be  effected  by  delivering  a  copy  of  the 
writ  and  of  the  indorsement  thereon  to  the  person  served,  and  at  the  same 
time  producing  to  him  the  original  writ.    Orders,  21  Dec.  1833 ;  Ord.  4. 
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How  obtained.      But  where  a  defendant  to  a  bill  to  restrain  his  proceeding 
Service  on  do-  ^*  ^^'  resides  abroad,  it  is  usuai  to  direct  that  service  of  the 

fendant's  at- 
torney at  law.  Personal  servioe  upon  an  infant  may,  as  we  have  seen,  be  effected  in  the 
Bame  manner  aa  service  upon  adults,  though  if  the  in&nt  cannot  be  got  at^  the 
writ  may  be  served  upon  his  lather  or  mother,  or  other  guardian  or  person 
having  the  care  of  it.  Such  service,  however,  ought  to  be  warranted  by  a 
previous  order  of  the  court    Daniell's  Ch.  Pr.  229. 

Service  upon  a  married  woman  may  be  effected  by  serving  her  husband ; 
(lb.  216,)  and  it  seems  that  service  on  the  wife  was  under  the  old  practice 
good  service  on  the  husband,  if  done  by  leaving  the  body  of  the  subpoena  with 
her  at  her  husband's  dwelling-house ;  (lb.  21*7,)  under  the  present  pnictioe, 
therefore,  service  of  a  copy  t)f  the  writ  upon  the  wife  at  her  husband's  dwelling- 
house  will  be  good  service  upon  the  husband. 

When  the  bill  relates  to  the  wife's  separate  estate,  and  the  husband  is 
abroad,  the  etibpoBna  may  be  served  upon  the  wife  alone.    lb. 

If  a  bill  be  filed  ag^h^t  a  corporation,  the  process  must  be  served  upon 
some  one  of  the  members.    Hind,  87. 

Where  a  subpcsna  was  served  at  the  dwelling-house  of  the  party,  it  was  for- 
merly necessary  to  leave  the  body  of  the  writ  itself  with  some  one  of  the 
&mily  there ;  but  now  it  is  ordered,  that  in  all  cases  where  a  subpoena  might 
formerly  have  been  served  by  leaving  the  body  thereof  at  the  party's  dwelling- 
house,  or  otherwise  than  personally,  it  shall  be  sufficient  to  leave  a  copy  of 
ihe  subpoena  with  the  person  upon  whom  it  may  be  served,  producing  the 
original  writ  to  such  person.    Orders,  21  Dec.  1833 ;  Ord.  4. 

Service  at  the  dwelling-house,  to  be  g^ood,  without  special  order,  must  be  at 
the  places  where  the  defendant  actuaUy  resides,  and  the  mere  leaving  the  writ 
or  the  copy  at  a  defendant's  ordinary  place  of  business,  if  he  does  not  reside 
there,  will  not  be  good  service ;  and  therefore,  where,  under  the  old  practice, 
a  subpoena,  returnable  immediately,  was  moved  for  upon  affidavit,  stating  that 
the  defendant  lived  at  Epsom,  but  that  he  had  oliambers  in  the  Temple,  and  re- 
sided there,  Lord  Thurlow  said  that  as  it  did  not  appear  that  his  place  of  abode 

was  in  the  Temple,  he  could  not  make  the  order.    v.  Shaw,  Hind,  92. 

Where  a  member  of  the  House  of  Ck^mmons,  having  a  house  at  Southampton, 
and  no  town  residence,  was  served  with  a  subpoena,  returnable  immediately,  at. 
a  friend's  house  in  London,  with  whom  he  was  upon  a  visit,  and  for  de&ult  of 
appearance  a  sequestration  had  been  awarded,  and  a  motion  was  made  at  the 
instance  of  the  defendant  to  set  aside  the  sequestration  for  irregularity,  Lord 
Thurlow  said  ho  could  not  suppose  that  the  defendant,  a  member  of  Parlia- 
ment, during  the  session  of  Parliament  had  no  town  residence,  or  that  the  evi- 
dence above  stated  should  not  be  taken  as  a  residence  qtuxid  the  defendant, 
whose  duty  it  was  to  attend,  and  actuaUy  did  attend  the  House,  and  therefore 
refused  to  grant  the  moUou.  And  so  where  a  letter  missive,  and  subsequently 
a  sui^oena,  had  been  served  at  the  town  residence  of  a  peer  during  the  sitting 
of  Parliament,  Lord  Thurlow  appears  to  have  been  of  opinion  that  it  was  good, 
(AUomey  Gmerod  v.  Earl  of  Stamfordy  2  Dick.  744 ;)  and  in  a  recent  case  where 
a  letter  missive,  and  afterwards  a  svbpoenOj  had  been  served  at  the  town  resi- 
dence of  a  peer,  who  at  the  time  was  abroad,  and  afterwards  an  order  nisi  for 
a  sequestration  was  issued,  the  Yioe-Chanoellor  refused  a  motion  to  discharge 
the  order  nisi,  and  His  Honor's  decision  was  confirmed  by  the  Lord  Chancel- 
lor, (Lord  Brougham.)     Thomas  v.  Earl  of  Jersey,  2  M.  &  K.  398.     . 

Formerly,  where  the  defendant  was  a  member  of  the  House  of  Commons, 
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subpoena,  upon  the  attorney  employed  in  the  cause  at  law,  How  obtained. 

service  at  his  dwelling  waa  the  most  oonvenient  and  most  usual  way  of  serving 
him,  because,  previously  to  the  47  Geo.  3,  c.  40,  the  service  of  the  writ  upon 
a  member  of  the  House  of  Commonfi  waa  accompanied  by  an  office*  copy  of  the 
bill,  signed  by  4he  proper  six  derk  or  his  deputy.  The  above  statute  has, 
however,  dispensed  with  the  necessity  of  this  proceeding. 

It  should  be  observed  that  if  there  be  any  iiregularity  in  the  service  of  the   ' 
svibpcBnOf  the  defendant,  if  he  means  to  avail  himself  of  the  objection,  should 
not  appear,  as  by  so  doing  he  will  waive  the  irregularity.    He  should  move  to 
discharge  the  attachment  when  it  issues.    Bound  v.  Wdls^  3  Mad.  434. 

Where  a  aubpcena  cannot  be  served  by  either  of  the  ordinary  methods  before 
pointed  out,  extracrdinary  means  may  be  resorted  to.  Such  service,  however, 
ought  in  general  to  be  warranted  by  a  previous  order  of  the  court,  though 
sometimes  where  an  extraordinary  service  has  been  effected,  the  court  have 
considered  it  to  be  good ;  thus,  where  A.,  who  served  the  subpoena^  deposed 
that  he  hupg  the  same  upon  B.'s  door,  and  within  half^-hour  after  saw  him 
abroad,  with  a  writ  in  his  hand,  which  he  supposed  to  be  the  svibpoauif  an  at- 
tachment was  awarded,  and  B.  conunitted  to  the  Fleet  for  his  non-appearance, 
(Bickers  v.  Siileman,  Gary,  6*7 ;)  and  it  has  been  held  good  service  if  a  person 
keeps  the  door  of  his  house  shut,  and  refuse  to  open  it,  to  leave  the  writ  under 
seal  hanging  upon  the  door  of  the  house,  Or  to  put  it  into  the  house  under  the 
door,  or  within  the  windows ;  but  none  of  these  are  good  service,  unless  it  can 
be  proved  that  such  aubpcena  afterwards  came  to  the  defendant's  hands,  or  he 
was  in  the  house  at  the  time,  or  had  notice  of  it ;  as  where  a  plaintiff  made  oath 
that  he  had  heard  the  defendant  confess  that  he  had  been  served  with  a  subpwnOj 
but  had  not  appeared.  (  Waters  v.  Bird;  How  v.  Maddock^  Gary,  104, 116.)  And 
so  where  a  person  made  oath  that  he  showed  and  offered  to  deliver  the  sub- 
poena  to  the  defendant^  but  that  he  refbsed  to  accept  it,  and  did  not  appear,  an 
attachment  was  issued.    Ports  v.  Thomas^  ib.  134. 

In  general,  however,  if  an  extraordinary  service  is  neoeesary,  the  safest 
course  is  for  the  plaintiff  to  apply  in  the  first  instance  to  the  court,  by  motion, 
supported  by  affidavit  stating  the  circumstances,  for  an  order  that  the  particu- 
lar mode  of  service  required  may  be  good  service.  Orders  of  this  nature  have, 
as  we  have  seen,  been  granted  where  infants  have  been  secreted  or  kept  out 
of  the  way,  so  that  they  could  not  be  personaUy  served,  (Daniell's  Gh.  Pr.  vol. 
1,  p.  299 ;)  and  the  court  has  ordered  that  leaving  a  subpoena  with  the  turnkey 
ol  prison  shall  be  good  service  on  a  prisoner  at  large,  though  if  the  defendant 
had  been  a  close  prisoner  such  service  would  be  good  without  order.  (Hind, 
86.)  With  reference  to  this  case,  it  is  to  be  observed,  that  no  process  can  be 
served  upon  a  prisoner  committed  at  the  suit  of  the  Grown  without  leave, 
though  if  he  has  once  appeared  you  may  go  on  against  him.  (Anon.  Mos. 
237.)  In  a  case  before  Lord  Xing,  where  an  application  was  made  that  ser- 
vice of  a  subpoena  on  the  turnkey  of  Newgate,  might  be  good  service  upon  a 
prisoner  who  had  been  committed  to  that  prison  for  murder,  of  which  he  had 
been  indicted,  and  a  special  verdict  found,  but  not  argued,  his  Lorddiip,  as 
one  of  the  conunissioners  of  oyer  and  terminer  before  whom  he  was  tried,  made 
an  order  that  the  keeper  of  Newgate  should  admit  the  plaintiff's  solicitor  to 
serve  the  process  upon  the  prisoner.    (Anon.  Mos.  237.) 

Upon  the  same  principle,  where  a  defendant  has  quitted  his  residence  and 
cannot  be  found,  orders  have  been  made  that  service  at  his  last  place  of  abode 
may  be  good  service,  {Paa-ker  v.  EUuMoume^  2  Vem.  396 ;)  and  in  Sir  WiBiam 
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How  obtained,  shall  be  deemed  good  service.  [3]     This  practice  was  made  a 
vehicle  of  great  injustice,  from  the  delay  which  it  permitted 

PuUeney  v.  STieUon,  6  Yes.  14T,  an  order  was  obtained,  upon  motion,  that  aer- 
vice  at  the  last  place  of  abode  of  the  defendant's  wife  might  be  good  service. 

It  seems,  however,  to  be  necessary,  where  service  is  to  be  made  at  the  de- 
fendant's last  place  of  abode,  that  the  defendant  should  have  resided  at  such 
place  within  twelve  months  before  tlie  service  of  the  writ ;  and  where  a  writ 
was  served  at  the  defendant's  last  place  of  abode  under  an  order,  and  it  ap- 
peared afterwards  that  he  had  left  his  lodgmg  above  a  year  before,  the  court 
held  that  the  service  was  not  good.    Parker  v.  BkuMoume,  2  VeriL  369. 

The  court  has  permitted  service  of  a  suibpcma  to  be  made  by  sending  it  under 
cover  to  the  person  to  whom  the  defendant  had  directed  his  letters  to  be  sent; 
thus  where  a  defendant  had  formerly  frequented  a  certain  public  house,  but 
had  not  been  there  for  six  months,  and  had  concealed  himself  to  avoid  his 
debts,  and  had  written  to  the  plaintiflf  upon  the  subject  of  the  suit,  and  de- 
sired him  to  send  his  answer  to  a  particular  address,  an  order  tha#  service  of 
the  auipaena  by  sending  it  under  cover  to  that  address  was  made.  {Hunt  v. 
LeveTf  6  Vea.  147.)  We  have  seen,  however,  that  where  there  was  a  cove- 
nant in  a  mortgage  deed,  that  if  the  mortgagee  should  be  desirous  of  filing  a 
bill  of  foreclosure,  service  of  a  sttbpcma  on  a  person  therein  named  should  be 
good  service.  Lord  Thm'low  refused  to  order  substituted  service  upon  such 
person,  because  to  make  the  order  sought  involved  the  necessity  of  deciding 
upon  the  validity  of  the  deed  itself,  which  he  could  not  do  witliout  having  the 
party  before  him.    Daniell's  Ch.  Pr.  vol.  1,  p.  266. 

[3]  It  seems  that  in  England  whore  an  injunction  is  sought  to  restrain  pro- 
ceedings at  law  by  a  party  who  is  abroad,  the  court  will  order  service  upon 
the  attorney  or  agent  of  such  party,  to  be  good  service  of  the  subpoena  upon 
the  client  and  principal  1  Dan.  262,  668.  Also,  where  injunctions  are  not 
sought,  the  court  have  permitted  service  upon  the  agent  or  &ctor  of  a  defend- 
ant abroad,  acting  in  respect  of  the  property  in  dispute,  to  be  good  service  upon 
the  principal  In  the  the  state  of  New  York  the  Hevised  Statutes  having 
provided  a  mode  of  compelling  the  appearance  of  a  defendant  in  every  case, 
(whether  he  was  absent^  concealed,  or  non-resident,)  or  in  default  thereof,  al- 
lowed the  complainant  to  take  the  bill  as  confessed  against  him,  it  was  held 
doubtful  whether  such  substituted  service  would  be  allowed,  unless  it  were 
upon  an  attorney  specially  empowered  to  appear  and  defend.  And  it  was  de- 
cided that  where  a  solicitor  was  specially  authorized  to  appear  in  the  ver}'  suit, 
if  he  refused  to  do  so,  he  could  be  compelled.     See  1  Barb.  Oh.  Pr.  53. 

Generally  speaking,  if  an  extraordinary  or  substituted  service  is  necessary, 
it  is  better  for  the  complainant  to  apply  in  the  first  instance  to  the  court  by 
motion,  supported  by  affidavit,  stating  the  circumstances,  for  an  order  that  the 
particular  mode  required  may  be  good  service.    lb. 

In  the  United  States  courts,  where  a  party  residing  out  of  the  jurisdiction 
of  the  court,  has  obtained  a  judgment  at  law  which  is  sought  to  be  enjoined, 
by  bill  in  equity  filed  by  the  defendant  in  the  judgment,  on  the  equity  side  of 
the  court ;  or,  where  a  non-resident  has  instituted  a  suit  in  equity,  and  a  cross 
bill  is  filed  by  the  defendant  in  such  suit,  the  court  upon  motion,  will  order 
that  a  service  of  the  subpoena  upon  the  aUomey  or  aoiicitor  of  such  non-resident 
party,  shall  be  sufficient,  mtnqf  v.  Suckky,  2  Wash.  C.  C.  Rep.  466.  Eakert 
V.  Bauert,  4  "Wash.  0.  C.  Rep.  370.  Ward  v.  Seabry,  ib.  426.  Bead  v.  Oonse- 
qua,  ib.  1*74. 
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a  defendant  to  interpose,  to  the  right  of  a  plaintiflf  who  hap-  How  obtained. 

pened  to  be  abroad.    The  courts,  therefore,  established  a 

rule,  that  where  a  plaintiff  at  law  is  *abroad,  the  defendant  [*79] 

at  law  shall  not  obtain  an  injunction,  without  an  affidavit  of 

the  equity  of  his  bill.     There  is  a  difference  in  the  practice 

of  the  Courts  of  Chancery  and  Exchequer  as  to  the  stage  of 

the  proceeding  when  this  affidavit  is  required,  and  as  to  the 

mode  in  which  the  application  is  to  be  made.    They  are 

neither  of  them,  however,  very  material,  as  substantial  justice 

is  obtained  by  the  practice  of  both  courts. 

In  the  Court  of  Chancery  an  affidavit  of  merits,  must  at-  in  the  Court  of 
tend  the  application  that  service  of  the  subpoena  on  the  defend-  Chancery. 
an(s  attorney  at  law^  should  be  good  service.(a)[l]     In  one 
case,  indeed.  Lord  Thurlow  was  of  opinion,  in  conformity  to  « 

the  practice  in  Exchequer,  that  this  order  might  be  obtained 
without  affidavit,  and  that  the  affidavit  must  be  made  upon 
the  subsequent  application  for  the  injunction,{b)  In  a  pre- 
vious case,  however,  he  had  been  of  a  different  opinion,(c) 
and  his  first  determination  has  been  subsequently  followed.(d) 
It  has  also  been  decided  in  opposition  to  the  practice  in  the 
Exchequer,  that  it  is  not  necessary  that  the  affidavit  should 
state  a  previous  refusal  by  the  attorney  to  accept  the  sub- 
poena.(fi) 

*The  practice  in  the  Court  of  Exchequer  is  stated  by  Mr.  r#QAi 

Fowler,(/)  to  be  for  the  attorney  of  the  defendant  at  law,  to  L      J 

apply  to  the  plaintiff's  attorney,  to  know  if  he  will  accept  of  in  the  Court  of 
a  subpoena  to  appear.    If  he  refuses,  an  affidavit  is  made  of  Exchequer, 
such  apphcation  and  refiisal,  and  the  court  makes  the  order. 

(a)  The  affidavit  may  bo  made  by  the  solicitor,  if  he  has  personal  knowlodgQ 
of  the  merits.    3  Mad.  551. 

(6)  Burke  v.  Vickars,  3  Bro.  0.  C.  24. 

(c)  Iklancy  v.  WaiHe,  ib.  ]  2. 

(i)  Stephens  v.  Gini,  4  Ves.  359.  Futtartum  v.  WaUace^  ib.  360,  n.  Ander^ 
9on  V.  Darcj/j  18  Ves.  44t.  White  v.  KleverSy  ib.  471.  Kenworthy  v.  Accunor^ 
3  Mad.  550.    BaiUie  y.  LarkenSj  cit.  ib. 

(«)  French  v.  iZoe,  13  Ves.  593. 

.(/)lFowLEx.  Pr.  223. 


[2]  An  affidavit  by  the  defendant  that  he  has  a  good  defencej  without  stating^ 
the  nature  and  substance  of  it,  is  not  sufficient.  Sea  Ins.  Co.  v.  StebbwiSy  S 
Paige  Rep.  563.  It  is  not  the  practice  of  the  court  to  receive  a  general  affida- 
vit of  merits.  The  party  must  state,  upon  oath,  what  such  merits  are,  to  enar 
ble  the  court  to  see  whether  they  are  not  merely  imaginary;  and  in  order 
that  the  deponent  may  be  liable  to  punishment  for  perjury  if  his  affidavit  is 
Mse.    Meach  v.  Cha^peO,  ib.  135. 
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How  obtained.  This  is  a  motion  of  course,  and  no  affidavit  of  merits  is  requir' 
ed.{a)  If  the  attorney  neglect  to  enter  an  appearance,  an  in- 
junction is  moved  for,  upon  the  expiration  of  the  return  of 
the  subpoena,  supported  by  an  affidavit  of  the  merits  of  the 
bill  upon  an  attachment.  When  the  eight  days  for  answer- 
ing are  expired,  an  attachment  p-oybrr/ia  is  made  out^[l]  and 

(a)  GUUca  Y.  Wright,  ib.  126. 

[1]  An  attachment  is  the  first  process  that  issues  against  a  defendant  m  cases 
of  contempts.  It  is  issued  under  the  seal  of  the  court,  and  is  directed  to  a 
sheriff,  commanding  him  to  attach  the  party,  so  that  he  may  have  his  body 
before  the  court  to  answer  touching  his  contempt,  kc  This  process  issues  for 
a  contempt,  as  well  in  not  appearing,  as  in  not  answering  after  appearance. 
1  Barb.  Ch.  Pr.  54.  It  seems  that  an  attachment  for  not  appearing,  or  for  not 
answering,  cannot  issue  against  the  attorney-general,  whose  non-appearance, 
on  being  attended  with  a  copy  of  the  bill,  will  not  be  considered  as  a  contempt, 
but  as  a  nt{  dicit;  nor  can  such  a  process  be  issued  against  a  corporation  ag- 
gregate ;  wjiich  being  an  ideal  or  invisible  person,  existing  only  in  contempla- 
tion of  law,  cannot, be  attached  or  apprehended.  1  Dan.  183,  515.  Barday 
▼.  Bussdl,  2  Dick.  729. 

As  a  general  role,  if  tkfmie  covert  be  in  contempt,  the  husband  must  be  in- 
cluded in  the  attachment  But  the  court  has  stayed  process  of  contempt 
against  him  for  want  of  his  wife's  answer,  where  it  has  appeared  by  affidavit, 
that  she  had  left  him  and  that  he  had  no  power  over  her.  And  cases  may 
exist  where  she  may  be  attached  alone ;  as  where  her  husband  is  out  of  the 
state,  and  she  is  sued  m  respect  of  a  debt  on  her  separate  estate ;  or  where 
she  obstinately  refbses  to  join  with  her  husband  in  his  defence,  or  has  com- 
mitted a  tortious  act;  or  where  she  has  obtained  an  order  to  answer  separ- 
ately and  does  not  put  in  her  answer  in  conformity  with  such  order.  It  is  the 
.  husband's  duty,  however,  generally,  to  take  care  that  the  wife's  appearance  is 
entered  as  well  as  his  own.  And  it  is  a  general  rule  that  process  of  contempt 
may  be  executed  against  him  alone  for  the  contempt  of  his  wife,  unless  a 
special  order  to  the  contrary  is  obtamed.  All  the  defendants  residing  in  the 
same  county  liable  to  the  attachment,  must  be  named  in  one  writ  See  1 
Barb.  Oh.  Pr.  55,  and  cases  cited.  The  law  operates  upon  all  persons  equally ; 
the  high  and  the  low.  If  a  subpoena  is  issued  to  a  justice  or  judge,  and  it  is 
not  obeyed,  the  court  will  be  more  strict  against  such  persons  than  against 
others  whose  officers  do  not  strongly  point  out  their  duty.  But  the  practice 
must  always  be  strict  in  the  previous  steps  of  the  proceedings,  before  an  at- 
tachment can  be  awarded ;  and  aU  the  documents  upon  which  it  is  awarded, 
must  be  filed  with  the  court.  The  U.  S.  v.  OcUdweU  Circudt  Court  of  XT.  8^  2 
DaH  334.  An  attachment  is  the  usual  process  to  bring  a  party  into  court, 
where  he  has  not  made  a  true  return ;  and  if  he  is  present  in  court,  no  such 
process  is  necessary;  but  the  court  may  pass  an  order  directing  him  immedi- 
ately to  answer  interrogatories.  United  States  r.  Grtetie,  3  Mason's  B^  493. 
A  party  may  be  arrested  anywhere,  and  brought  before  the  court  under  an 
attachment  Oropster  v.  Oriffi^  2  Bland's  Oh.  Rep.  16.  Where  an  attach- 
ment is  in  the  nature  of  mesne  process,  the  sheriff  may  take  bail  for  the  party's 
appearance,  and  on  a  return  cepi,  he  may  be  ordered  to  bring  in  the  body;  or 
be  may  sue  on  the  bail  bond.    Binney's  caae^  2  Blaad's  Ch.  Bep.  101.    JDeakm^s 


TO  STAT  PROCEEDINGS  AT  LAW.  80 1 

upon  producing  this  to  the  court,  and  reading  an  (iffidavit  ^^^  obtained. 
veryying  the  facts  stated  by  the  hOl^  the  court,  if  satisfied  with 
the  merits  of  the  cas^  will  grant  an  injunction  tUl^answer  or 
further  order.{a) 

This  motion  is  generally  made  withxmt  notice ;  in  the  fol- 
lowing case,  however,  the  court  held  that  notice  was  neces- 
sary. An  agent  had  effected  a  policy  for  his  principal,  who 
resided  in  Spain,  and  afterwards  brought  an  action  in  his 
own  name  only,  against  the  underwriters  and  others,  who 
filed  a  bill  for  an  injunction  against  both  the  principal  and 
agent ;  the  agent  appeared  and  answered  in  eight  days ;  the 
the  usual  affidavits  of  merits  was  produced  on  moving  for  an 
injunction  against  the  principal :  the  counsel  for  the  agent 
objected  to  the  motion  for  want  of  notice,  and  the  court  held 
that  though  in  ordinary  cases  notice  is  not  necessary,  yet  that 

{c)  1  FowL  Ex.  Pr.  223,  et  aeq, 

QteOj  ib.  408.  The  mode  of  obtaining  and  proceeding  upon  an  attachment  for 
trespassers,  ponding  an  injunction,  may  be  made  to  remove  erections  made  by 
a  breach  of  an  injunction.  Mt^dock's  casCj  2  Bland's  Cb.  Rep.  486.  Pragmatic 
trespassers,  pending  an  injunction,  may  be  made  to  remove  erections  made  by 
them  on  the  property  in  controversy.  Ib.  481.  A  party  taken  under  an  at- 
tachment to  enforce  the  pajrment  of  money,  may  be  discharged,  by  producing 
a  release,  under  the  insolvent  law.  Andrews  v.  ScoUon^  2  Bland's  Oh.  Rep. 
663.  A  person  may  be  ordered  to  remove  an  erection,  which  he  has  made  in 
breach  of  an  injunction  as  a  part  of  the  punishment  under  an  attachment 
Sinney^s  casCf  2  Bland's  Ch.  Rep.  102.  A  party  under  an  attachment  for  con- 
tempt for  an  alleged  breach  of  an  injunction,  is  not  confined  to  his  answers  to 
the  interrogatories  exhibited  to  him,  but  may  examine  witnesses  to  exculpate 
himself  from  the  charge.  Magennis  v.  Parkhiurst^  3  Green's  Ch.  Rep.  433. 
Whether  the  depositions  on  the  part  of  the  defendant  should  be  taken  by 
leave  of  the  oourt.  Qwjerel  Ib.  The  party  alleging  a  contempt  of  court  by 
breach  of  an  injunction,  must  make  it  out  clearly  to  the  satis&ction  of  the 
oourt  Ih,  It  is  in  moat  cases  better  to  decide  on  the  motion  to  dissolve  the 
injunction  before  an  attachment  for  a  breach  of  it,  is  disposed  of.  Binney^a 
caae^  2  Bland's  Ch.  Rep.  102.  A  citizen  may  only  be  arrested  by  civil  process, 
in  the  county  in  which  he  resides ;  but  he  may  be  taken  by  an  attachment 
from  the  court  of  chancery  anywhere  within  the^  state.  The  Ca'pe  Sable  Com- 
pany's  com,  3  Bland's  Ch.  Rep.  664.  An  attachment  cannot  issue  to  compel 
a  female  to  pay  the  amount  of  a  money  decree.  SchuMz  v.  Carter^  1  Richard- 
son's Eq.  Rep.  280.  Where  a  party  is  allowed  to  receive  an  amount,  and 
likewise  required  to  give  a  bond,  with  sureties,  before  a  master  and  the  oppo- 
site side,  (whose  interest  it  was  to  get  the  bond  executed)  does  not  move  in  it 
fbr  a  length  of  time,  and  until  such  party  has  become  insolvent.  Held,  that 
the  latter,  now  unable  to  furnish  sureties,  cannot  be  attached  for  nqt  furnishing 
them.    Fronde  v.  Oddie,  3  Edw.  Ch.  Rep.  445. 
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How  obtained-  it  *was  SO  in  the  present  case,  the  action  having  been  brought 
in  the  name  of  the  agent  only.(a) 

The  court,  it  is  said,  does  not  expect  a  plaintiff  to  verify 
all  the  allegations  in  his  bill  with  the  same  precision  that  is 
required  in  an  answer ;  it  will  be  suflScient,  if  he  substantiate 
the  general  head  of  equity,  which  will  entitle  him  to  an  in- 
junction ;(J)[1]  but  a  material  variance,  between  the  bill  and 

(a)  Crew  v.  MerUns^  ib.  225. 
(5)  NwMS  V.  Jaffray,  ib,  226. 


[1]  The  following  was  formerly  the  practice  in  New  York,  relative  to  the 
verification  of  bills: 

Bills  in  which  the  answers  of  the  defendants  on  oath  were  not  waived,  must 
be  verified  by  the  oath  of  the  complainant^  or,  in  case  of  his  absence  from  the 
state,  or  other  sufficient  cause  shown,  by  the  oath  of  his  agent,  attorney,  or 
solicitor.  And  all  bills  for  discovery  merely,  must  be  verified  in  the  same 
manner.  Rule  of  Court  of  Chan.  It.  The  oath  administered  to  the  party  was 
required  to  be  in  substance,  that  he  had  read  the  bill,  or  had  heard  it  read, 
and  knew  the  contents  thereof^  and  that  the  same  was  true  of  his  own  know* 
ledge  except  as  to  the  matters  therein  stated  to  be  on  his  information  or  belief, 
and  that  as  to  those  matters,  he  believed  it  to  be  true.  And  the  substance  of 
the  oath  administered  must  be  stated  in  the  jurat  Rule  18.  Where  a  cor- 
poration aggregate  was  complainant,  the  bill,  from  the  necessity  of  the  case, 
must  be  verified  by  some  officer  or  agent  of  the  corporation.  Bank  of  Orleans 
V.  Skinner,  9  Paige  Rep.  305.  BQls  which  were  to  be  verified  by  the  oath  of 
an  agent  or  attorney,  for  a  complainant,  were  required  to  be  drawn  in  the  same 
manner  as  bills  which  were  to  be  sworn  to  by  the  complainant  himself;  stating 
those  matters  which  were  within  the  personal  knowledge  of  such  agent  or  at- 
torney positively ;  and  those  which  ho  had  derived  ft-om  the  information  of 
others  should  be  stated  or  charged  upon  the  information  and  belief  of  the  com- 
plainant. And  the  oath  of  the  agent  or  attorney  verifying  the  bill  should  state 
that  the  agent  had  read  the  bill,  or  heard  it  read,  and  knew  the  contents 
tliereofj  and  that  the  same  was  true  of  his  o^^-n  knowledge  except  as  to  tlio 
matters  which  were  therein  stated  to  be  on  the  information  or  belief  of  Oie 
ixrmplainant,  and  that  as  to  those  matters,  the  deponent  believed  it  to  be  true. 
See  1  Barb.  Ch.  Pr.  44,  45. 

The  following  is  the  form  of  a  jurat  to  a  bill  under  the  above  rule  of  court: 


*' St  ATE  OF  Nkw  York,  ) 


Saratoga  County,  f  ss:  On  this  day  of  1841,  before  me  per- 
sonally appeared  the  above  named  A.  B.  and  made  oath  that  he  has  read  the 
above  bill  subscribed  by  him^  (or  has  heard  it  read,)  and  knows  the  contents 
thereof)  and  that  the  same  is  true  of  his  own  knowledge,  except  as  to  the  mat- 
ters which  are  therein  stated  to  be  on  his  information  or  belief,  and  as  to  those 
matters  ho  believes  it  to  be  true. 

"C.  D.,  Master  in  Chancery." 

The  foregoing  provisions  are  substantially  embraced  in  the  New  York  Code 
of  Procedure.  By  the  code,  every  pleading  in  a  court  of  record  must  be  sub- 
Bcribod  by  the  party,  or  his  attorney,  and  when  any  pleading  is  verified,  eveiy 
subsequent  pleading,  except  a  demurrer,  must  be  verified  tHao,  The  verifica- 
tion must  bo  to  the  effect  tliat  the  same  is  true  to  the  knowledge  of  the  person 
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the  aflSdavit,  would  be  &tal.  As  where  the  bill  stated  that  How  obtained, 
bills  of  exchange,  which  were  the  subject  of  the  action, 
were  lent  for  the  defendant's  accommodation,  whereas  the 
affidavit  stated  that  they  were  given  to  the  defendant  to  pay 
the  balance  of  his  account  to  the  plaintiffs,  which  they  after- 
wards found  to  be  erroneous.(a) 

In  one  case,  however,  an  affidavit  of  merits  was  dispensed 
with  entirely.  An  agent  had  effected  a  policy  for  his  prin- 
cipal, who  resided  abroad,  and  a  bill  was  filed  to  restrain 
proceedings  in  an  action  brought  upon  it;  the  agent  put  in 
his  answer,  admitting  the  material  facts  of  the  bill.  An  in- 
junction was  moved  for  upon  these  admissions,  until  the  an- 
swer of  the  other  defendant  should  come  in.  An  objection 
was  made,  that  there  ought  to  have  been  an  affidavit ;  the 
court,  however,  overruled  it,   and  ^granted  an  injunction,  L  ^^^ 

considering  the  admissions  equivalent  to  an  affidavit.(i) 

This  motion,  however,  has  been  refused  wliere  no  declara- 
tion has  been  delivered  ;{c)  and  in  a  case,  where  costs  had 
been  taxed  upon  a  judgment,  as  in  case  of  a  nonsuit,  but  not 
paid ;  inquiry  was  made  of  the  plaintiff^s  attorney  where 
the  plaintiff  resided,  that  the  costs  might  be  paid ;  but  the 
the  attorney  not  only  refused  to  satisfy  the  inquiry,  but 
threatened  to  bring  a  fresh  action ;  the  court,  upon  this  mo- 
tion being  made,  said  it  differed  from  the  ordinary  case,  as 
there  was  ru)  action  either  commenced  or  depending  ;  that  the 

(a)  Nunes  v.  Jaffray,  ib.  226.     Vide  also  Wameworth,  v.  Pitcher,  2  Price,  189. 
(ft)  Royal  Exchange  Insurance  Company  v.  Ward^  ib.  225. 
(c)  Angerstein  v.  Wentworth,  ib.  228. 


making  it,  except  as  to  those  matters  stated  on  information  and  belief,  and  as 
to  those  matters  he  belieres  it  to  be  true,  and  must  be  by  the  affidavit  of  the 
party,  or  if  there  be  sereral  parties  xmited  in  interest,  and  pleading  together, 
by  one  at  least  of  such  parties  acquainted  with  the  fhcts,  if  such  party  be  within 
the  county  where  the  attorney  resides,  and  capable  of  making  the  affldavit. 
The  affidavit  may  also  be  made  by  the  agent  or  attorney,  if  the  action  or  de- 
fence be  founded  upon  a  written  instrument  for  the  payment  of  money  only, 
and  such  instrument  be  in  the  possession  of  the  agent  or  attorney,  or  if  all  the 
material  allegations  of  the  pleading  be  within  the  personal  knowledge  of  the 
agent  or  attorney.  When  the  pleading  is  verified  by  any  other  person  than 
the  party,  he  shall  set  forth  in  the  affidavit  his  knowledge,  or  the  grounds  of 
his  belief  on  the  subject,  and  the  reasons  why  it  is  not  made  by  the  party. 
When  a  corporation  is  a  party,  the  verification  may  be  made  by  any  officer 
thereof;  and  when  the  state  or  any  officer  thereof  in  its  behalf  is  a  party,  the 
verification  may  be  made  by  any  person  acquainted  with  the  &ct8.  The  veri- 
fication may  be  omitted  when  an  admission  of  the  truth  of  the  allegation 
might  subject  the  party  to  prosecution  for  felony. 
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How  obtained,  costs  are  merely  personal  to  the  party :  and  as  to  the  threat 
used  by  the  plaintiff's  attorney,  it  could  not^  upon  that  cir- 
cumstance alone,  grant  the  motion.(a) 
Effect  of  ap.         K  the  defendant  appears,  it  cures  all  irregularity  in  the 
P®*™^o®-        service  of  the  subpoena.(i)[l]    Lord  Hardwicke,  however, 

(a)  Oeca  v.  BeOky,  ib.  226. 
{b)  Anon.  3  Atk.  66*7. 

[1]  Where  an  uy'unction  is  granted  ex  porta,  upon  the  fiUng  of  the  bill,  it  is 
iiTeg:Qlar  for  the  complainant  to  serve  the  injunction  upon  the  defend^it,  with- 
out serving  him  with  a  subpoana  to  appear  and  answer.  But  such  irregularity 
is  waived  hy  the  defendant  voluntarily  appearing  and  answering  the  bill. 
Parker  v.  WiMcms,  4  Paige's  Rep.  439.  By  the  Court :  "  There  was  a  tech- 
aicaJ  irregularity  in  this  case,  in  serving  the  defendant  with  the  injunction 
without  taking  out  and  serving  him,  at  the  same  time,  with  a  subpoena  to 
appear  and  answer.  PtUrick  v.  Harrison^  3  Bro.  C.  C.  476.  Attorwy-Gmerol 
V.  Nicho\  16  Yes.  338.  And  if  the  application  had  been  made  the  first  oppor> 
tunity,  the  injunction  might  have  been  dissolved  on  that  ground.  But  this  ir- 
regularity was  waived  by  the  defendant  voluntarily  appearing  and  putting  in 
his  answer.  It  was  therefore  too  late  for  him  to  make  the  objection,  after  such 
a  lapse  of  time ;  and  after  those  proceedings  had  taken  plaoe.  Where  a  party 
seeks  to  set  aside  the  proceedings  of  his  adversary,  upon  a  mere  technical  ir- 
regularity, he  must  make  his  application  the  first  opportunity  he  has  for  that 
purpose.  Bcvrt  v.  SmaU,  4  Paige's  Rep.  288.  NichoU  v.  Nichols,  10  Wend. 
Rep.  560.  It  appeared,  upon  the  &ce  of  the  complainant's  bill,  that  the  suit 
at  law  was  at  issue  at  the  time  of  obtaining  the  Injunction ;  and  in  the  absence 
of  any  proof  to  the  contrary,  I  must  presume  the  officer  allowing  the  injunction 
did  his  duty,  by  requiring  a  bond  and  security,  as  directed  by  the  statute^ 
before  the  issuing  of  the  injunction.  If  there  was  any  irreg^arity  in  that  re- 
spect, it  should  have  been  stated  in  the  papers  on  which  the  application  to 
dissolve  the  injunction  was  founded." 

The  usual  mode  of  appearing  is  by  entering  an  appearance  with  one  of  the 
clerks  of  the  court ;  but  a  notice  by  the  defendants'  solicitor  of  an  appearance, 
given  to  the  plaintiff's  soUcitor,  without  an  entry  in  the  clerk's  minutes  would, 
it  seems,  be  bmdmg  on  the  party.  Livingston  v.  Gibbons,  4  Johns.  Gh.  Rep. 
94  A  party  who  takes  a  copy  of  a  bill  filed  against  him  as  a  committee  of  a 
lunatic,  and  enters  his  appearance  without  his  addition  of  committee,  Ac  cannot 
afterward,  after  suffering  the  plaintiff  to  go  on  to  a  final  decree,  object  that  the 
subpoena  was  against  him  individually,  and  not  as  committee,  &c  JBn'ra  of 
Brother  v.  CorUandt,  2  Johns.  Ch.  Rep.  241. 

A  female  defendant,  unmarried,  above  sixty  years  of  age,  and  who  had  been 
deaf  and  dumb  fivm  her  infancy,  was  admitted  to  appear  and  defend  by  guar- 
dian. MarJde  v.  Maskle,  4  Johns.  Ch.  Rep.  168.  Iniants  can  only  appearand 
answer  by  their  guardian  appointed  for  tliat  purpose.  And  it  is  erroneous  to 
proceed  against  them  till  such  appointment  Irons  v.  Crist^  3  A.  K.  Marsh. 
143.    Bradwdl  v.  Weeks,  1  Johns.  Ch.  Rep.  325. 

When  a  subpoena  to  answer  is  not  served  by  the  sheriff,  but  the  defendant 
aoknowledges  legal  service  by  endorsing  his  name  on  the  subpoena  and  neglects 
to  plead,  answer,  or  demur,  within  forty  days  after  a  rule  for  that  purpose  had 
been  served  upon  him,  a  decree  will  not  be  ordered  against  the  defendant  for 
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was  ftf  opinioii,  that  where  the  service  had  been  just  before  ^^^  obtained, 
the  long  vacatios,  and  the  defendant  had  chosen  to  appear 
rather  than  be  liable  to  an  attachment,  that  he  might  still  be 
at  liberty  to  insist  upon  the  want  or  irregularity  of  the  ser- 

hifl  neglect  to  plead,  nor  will  the  court  grant  an  attachment  against  him  for 
not  pleading.  But  the  complainant  may  take  a  rule  upon  the  defendant  to 
answer  within  a  limited  time  or  ahow  cause  why  an  attachment  should  not 
be  awarded  against  him.  Bemderson  v.  Rapper^  Halst  Dig.  1*70.  If  in  the 
preceding  case  a  request  had  been  written  on  the  back  of  the  subpoena  to  the 
clerk,  to  enter  an  appearance  for  the  defendant,  this  would  hare  been  a  suffi- 
cient authority  for  the  clerk  to  do  so,  and  a  subsequent  rule  to  plead  would  be 
regular.  lb,  A  defendant  may  waive  process  and  appear  yoluntarily.  Shd- 
ton  Y.  Tiffin^  6  Howard,  163,  186.  Where  a  regularly  praotiaing  attorney 
appears  in  a  suit  for  a  defendant  upon  whom  no  process  has  been  served,  it  is 
prima  fade  evidenoe  of  his  authority  to  appear.  Jb.  But  the  parfy  for  whom 
he  has  assumed  to  appear  is  not  bound  by  any  proceedings  taken  under  such 
unauthoriased  appearance.    lb, 

A  demurrer  to  the  bill,  signed  by  the  attorney-general  of  a  state,  is  a  suffi- 
cient appearance  by  such  state,  in  a  suit  brought  against  it  State  of  New 
Jersey  v.  State  of  New  York,  6  Peters,  323.  Where  a  defendant  puts  in  aa 
answer  which  is  read  in  court,  by  consent  of  the  opposite  counsel,  and  ordered 
to  be  filed  with  the  register,  and  a  decretal  order  is  made  thereon,  in  fevor  <^ 
the  defendants,  it  is  an  appearance  on  the  records  of  the  court  lAvingekm  v. 
GibbonSj  4  John&  Ch.  Rep.  94.  A  female  defendent,  unmarried,  above  sixty 
years  of  age,  and  who  had  been  deaf  and  dumb  firom  her  infenc^,  was  admitted 
to  appear  and  defend  by  guardian.  Markh  v.  Markka  4  Johns.  Ch.  Bep.  168. 
The  usual  mode  oi  appearing  is  by  entering  an  appearance  with  one  of  the 
clerks  of  the  court;  but  a  notice,  by  the  defendant's  solicitor,  of  an  appearance 
given  to  the  plaintiff's  solicitor,  without  an  entry  in  the  clerk's  minutes,  would, 
it  seems,  be  binding  on  the  party.  Livingston  v.  Cfibbona,  4  Johns.  Ch.  B^&p,  94. 
A  party  who  takes  a  copy  of  a  bill  filed  against  him  asa  committee  of  a  lunatic^ 
and  enter  his  appearance  without  his  addition  of  committee,  &c.  cannot  after- 
ward, after  suffering  the  plaintiff  to  go  on  to  a  final  decree,  object  that  the  sub- 
poena was  against  him  individually,  and  not  as  committee,  ko.  Executors  of 
JBrasher  v.  Chrtkmdt^  2  Johns.  Ch.  Rep.  247.  Before  a  bill  can  be  taken  pro 
co^fessOf  a  special  order  for  that  purpose  must  be  entered.  lb.  A  party  must 
avail  himself  of  an  irregularity  as  soon  as  he  discovers  it,  or  it  is  waived.  Jb, 
Infents  can  only  appear  and  answer  by  their  guardian  appointed  for  that  pur- 
pose. Jbvns  V.  Oristf  3  A  E.  Marsh.  143.  And  it  is  erroneous  to  prooeed 
against  them  till  such  appointment  lb.  (See  Am.  Oh.  Dig.  by  Waterman, 
tit  Afpba&anob.) 

Every  court  of  equity  possesses  the  power  to  mould  its  rules  in  relation  to 
the  time  and  nuumer  of  appearing  and  answering,  so  as  to  prevent  the  rules 
from  working  injustioe ;  and  it  is  not  only  in  the  power  of  the  court,  but  it  is 
its  duty  to  exerdse  a  sound  discretion  upon  the  subject^  and  to  enlaifpe  the 
time  whenever  it  shall  appear  that  the  purposes  of  justice  require  it  The  rules 
in  chancery  proceedings  in  the  circuit  courts  prescribed  by  this  court  do  not^ 
and  were  not  intended  to  deprive  the  courts  of  the  United  States  of  this  well 
known  and  necessary  power.  JEz  parte  F&uUney  v.  The  City  of  Lcrfayette^  12 
Peters^  4*72.    (See  Am.  Ch.  Dig.  by  Waterman,  tit  Akswsb.) 
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How  obtained.  vice.(a)  K  an  appearance  has  been  entered,  the  party  will 
not  be  suffered  to  strike  it  out  upon  a  discovery  of  an  irre- 
golarity  in  the  service  of  the  subpoena ;  though  there  are 
cases,  in  which  the  court  will  give  leave,  on  motion,  that  the 
entry  may  be  withdrawn.(6)[2] 

*The  bill  having  been  filed,  and  process  regularly  served, 
an  injunction,  the  force  and  extent  of  which  will  be  explain- 
ed hereafter,  may  be  obtained  in  the^bwr  following  cases.  [1] 
1st.  For  want  of  appearance  in  due  time  after  service  and 
return  of  the  subpoena.  [2]     In  the  Court  of  Chancery,  where 


[♦88] 


Injunotion  for 
want  of  ap- 
pearance. 


(a)  Anon.  3  Atk.  567. 

(P)  Menziea  y.  BodrigueSj  1  Price,  92. 


[2]  Although  it  is  irregular  to  senre  an  injunction  upon  a  party,  without 
serving  him  also  with  a  subpoena  to  appear  and  answer  the  bill,  it  is  too  late 
to  give  notice  of  an  application  to  dissolve  the  injunction  on  that  ground  after 
a  subpoena  has  been  served  on  him.     Seebor  y.  Sess^  5  Paig^  85. 

[1]  It  may  be  laid  down  as  a  general  proposition,  that  the  court  has  power 
to  issue  an  injunction  in  all  cases  where  they  have  jurisdiction  of  the  subject- 
matter,  and  the  parties  are  before  them.  The  term  "jurisdiction,"  then,  and 
"injunction,''  are  perhaps  nearly  synonymous :  for  the  process  may  be  used  in 
every  possible  case  where  it  can  be  applied  in  the  ezerdse  of  the  jurisdiction 
of  the  court.  This  principle  has  been  decided  in  the  Matter  ofHemiup^  2  Paige 
Bep.  216.  And  it  is  further  established  that  on  motion  for,  opposite  to,  may 
be  made  on  the  merits  as  set  forth  in  the  bill,  but  nothing  extrinsic  can  be  ad- 
mitted. Hose  v.  Hamilton,  1  Desau.  13Y.  An  injunction  to  stay  proceedings 
against  the  principal,  will  stay  all  proceedings  against  the  special  baiL  Web- 
ster V.  Chew,  3  Har.  &  M'Henry,  123. 

[2]  Appearance  is  the  formal  proceeding  by  which  the  defendant  submits 
himself  to  the  jurisdiction  of  the  court.     1  Barb.  Ch.  Pr.  1*1. 

By  Harried  Women. — ^It  may  be  laid  down  as  a  general  rule,  that  in  a  suit 
against  husband  and  wife,  the  husband  must  procure  the  joint  answer  of  him- 
self and  wife.  BiUon  v.  Bennett  and  wife,  4  Sim.  IT ;  Leavitt  v.  Cntger  and  wife, 
1  Paige,  421.  And  if  either  party  wishes  to  answer  separately,  an  order  of 
court  should  be  first  obtained  for  that  purpose.  lb.  The  court  will  grant  the 
husband  leave  to  put  in  an  answer  under  the  following  circumstances :  when 
the  wife  has  left  her  husband  and^  she  lives  separate  and  apart  from  him,  and 
he  has  no  influence  or  control  over  her ;  also  when  she  obstinately  refiises  to 
join  in  a  defence  with  her  husband.  Chambers  v.  BuU,  1  Anst.  269 ;  Garey  v. 
WhitHngham,  1  Sim.  &  Stu.  163 ;  I^thly  v.  Taylor,  1  Dick.  3T3  ;  Lloyd  v.  Jhy- 
lor,  ib.  143 ;  Berry  v.  Cane,  3  Mad.  4Y2 ;  Sampson  v.  Overkm,  1  Dick.  133  ; 
Leamtt  v.  Cruger,  1  Paige,  421.  If  the  wife  cannot,  in  conscience,  consent  to 
such  answer  as  is  drawn  up  by  her  husband,  she  is  not  obliged  to  submit  to  it,  but 
upon  application  to  the  court,  she  may  be  considered  as  a  separate  person,  and 
will  be  allowed  to  answer  separately  from  her  husband.  Ex  parte  SaJsom,  2 
Atk.  50.  She  may  obtain  an  order  to  answer  separately ;  in  coses  where  she 
daims  an  adverse  interest — where  husband  and  wife  are  made  defendants  in 
right  of  the  wife — ^where  she  lives  separate  from  him,  or  disapproves  the  de- 
fence he  intends  to  make—or  where  the  husband  is  out  of  the  jurisdiction ; 
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the  defendant  resides  in  London,  or  witWn  twenty  miles  (in  ^^^  obtained, 
which  cajse  the  caq^e  is  termed  a  town  cause,)  if  he  has  been 

also  where  she  deniee  that  she  Ls  the  wife  of  the  defendant^  alleged  to  be  her 
husband.  Awyn.  2  Eq.  G&  Abr.  66 ;  1  Dan.  210 ;  1  Smith's  Gh.  Pr.  253 ;  1 
Smith,  264,  n.  1 ;  Wyhcum  v.  EUmnt^  1  Dick.  155.  Under  the  New  York 
Code  of  Procedure,  a  married  woman  cannot  answer  separately  from  her  hus- 
band, except  under  special  drcumstanoes.  Newcomb  v.  KetUekUj  2  Code  Rep. 
152.  A  married  woman  may  answer  separately  without  first  obtaining  au 
order  for  that  purpose,  where  the  suit  is  between  herself  and  husband ;  and 
where  the  bill  seeks  relief  not  out  of  the  separate  estate  of  tiie  wife.  Ex  parte 
StrangewaySj  2  Atk.  4*78 ;  Ferguson  y.  Smiffi^  2  John.  Ch.  Rep.  139 ;  1  Paige 
Rep.  422  ;  1  Hoffl  Gh.  Pr.  232 ;  see  2  K.  T.  R.  S.  340,  §§  4,  5.  A  married 
woman  obtaining  an  order  to  answer  separately,  becomes  a  substantial  party 
to  the  8uit|  is  entitled  to  the  usual  time  to  put  in  her  answer,  from  the  date  of 
the  order,  and  is  not  bound  by  any  order  obtained  by  her  husband  on  behalf 
of  himself  and  her.    Jackaan  v.  Haworffi^  1  Sim.  &  Stu.  161. 

By  iNFANTa — Under  the  former  chancery  practice  of  the  state  of  New  York, 
the  appearance  of  an  infant  was  entered  by  his  guardian  ad  Utem,  who  was 
appointed  by  the  court  ov  petition.  1  Barb.  Gb.  Pr.  83.  The  New  York 
Code  of  Procedure  substitutes  the  word  appucatiok  for  peUUonf  (Code,  sea 
116,  sub.  2 ;)  and  the  code  and  rules  of  oourt  preserve  substantially  the  former 
practioe.  The  code  provides  that  when  an  infimt  is  a  party,  he  must  appear 
by  guardian,  who  may  be  appointed  by  the  court  in  which  the  action  is  prose- 
cuted, or  by  a  judge  thereof  or  a  oounty  judge,  (see.  115.)  When  the  infant  is 
defendant^  the  guardian  is  to  be  appointed  upon  the  application  of  the  in&nt,  if 
he  be  of  the  age  of  fourteen  years,  and  apply  within  twenty  days  al^r  the 
service  of  the  summons.  If  he  be  under  the  age  of  fourteen,  or  neglect  so  to 
apply,  then  upon  the  appUcaUon  of  any  other  party  to  the  action,  or  of  a  rela- 
tive or  friend  of  the  infiemt  a(^r  notice  of  such  application  being  first  given  to 
the  general  or  testamentary  guardian  of  such  in&nt,  if  he  has  one ;  if  he  has 
none,  then  to  the  in&nt  himself  if  over  fourteen  years  of  age,  or  if  under  that 
age,  to  the  person  with  whom  such  infant  resides.  Sec.  116,  sub.  1  and  2. 
By  the  rules  of  the  supreme  court,  adopted  August  4,  1849,  it  is  the  duty  of 
every  attorney  or  officer  of  the  court,  to  act  as  the  guardian  of  any  in&nt  de- 
fendant in  any  suit  or  proceeding  against  him,  whenever  appointed  for  that 
purpose  by  order  of  the  oourt  And  it  is  the  duty  of  such  guardian  to  examine 
into  the  circumstances  of  the  case,  so  &r  as  to  enable  him  to  make  the  proper 
defence,  when  necessary  for  the  protection  of  the  rights  of  the  in&nt ;  and  he 
18  entitled  to  such  compensation  for  his  services  as  the  oourt  may  deem  reason- 
able. Rule  65.  No  person  can  be  appointed  guardian  ad  Ukm^  either  on  the 
application  of  the  m&nt  or  otherwise,  unless  he  be  the  general  guardian  of 
such  in&nt,  or  an  attorney,  or  other  officer  of  the  court,  who  is  fblly  compe- 
tent to  understand  and  protect  the  rights  of  the  inftnt,  and  who  has  no  interest 
adverse  to  that  of  the  mfaut,  and  is  not  connected  in  business  with  the  attor- 
ney or  counsel  of  the  adverse  party.  And  no  person  can  be  appointed  suoh 
guardian  who  is  not  of  sufficient  ability  to  answer  to  the  in&nt  for  any  damage 
which  may  be  sustained  by  his  negligence  or  misconduct  in  the  defence  of 
the  suit  Rule  56.  An  order  for  the  appointment  of  a  guardian  ad  Uiemj  ex- 
cept in  a  partition  suit,  may  be  entered  on  filing  the  petition  of  the  in&nt  if 
over  fourteen  years  of  age,  or  of  such  person  in  behalf  of  the  in&nt,  if  under 
fourteen,  together  with  the  consent  of  the  guardian,  and  the  usual  affidavit, 
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How  obtained.  SQTved  four  days  or  more  before  the  return  of  the  subpcena, 
he  has  time  until  the  return  day :  if  he  Ije  served  on  the  re- 
turn day  or  a  day  or  two  before,  then  four  days  after  the 
service.  If  the  defendant  reside  more  than  twenty  miles  fix)m 
liondon,  (in  which  case  the  cause  is  termed  a  country  cause,) 
he  has  eight  days  after  the  return  day,  unless  he  has  been 
served  eight  days  before,  in  which  case  he  must  appear  on 
.the  return  day ;  if  served  four  or  five  days  before  the  return, 
he  has  then  four  or  five  days  after  the  return.  Where  the 
subpoena  is  returnable  the  last  day  of  the  term,  the  defend- 
ant has  till  the  first  return  of  the  following  term.  Where  a 
defendant  resides  within  ten  miles  of  London,  the  subpcena 

t  °  J  may  be  ^returnable  immediately ;  but,  as  mentioned  before, 

it  must  be  served  on  the  same  day  that  it  is  taken  out,  be- 
fore the  rising  of  the  court;   in  this  case,  the  defendant 

and  a  certificate  of  a  Justice  of  the  court,  or  county  judge,  endorsed  thereon, 
tliat  he  has  examined  into  the  circumstances,  and  that  the  gfuardian  proposed 
18  a  suitable  and  proper  person  for  such  guardian,  and  has  no  interest  in  the 
suit  in  opposition  to  the  interest  of  the  in&nt.  Rule  6*7,  oonfirmatorj  of  Bule 
46,  of  former  court  of  chancery. 

If  an  infant  defendant  is  a  married  woman,  her  husband  may  be  appointed 
her  guardian  ad  litems  in  case  he  has  no  interest  in  the  suit  adreise  to  hers, 
and  is  competent  in  other  respects.  And  it  is  usual  to  appoint  him  guardian 
in  such  cases. 

By  Idiots,  Lunatics,  &c.— An  idiot  or  lunatic,  when  made  a  defendant  to  a 
suit,  must  appear  and  defend,  by  the  committee  of  his  estate,  if  one  has  been 
appointed.  Mitf.  Eq.  PI.  82.  Wliere  there  is  a  committee,  it  is  usual  for  him 
to  apply  by  motion  or  petition  to  be  appointed  guardian  to  answer  and  defend 
the  suit.  Westconibe  y.  Westcombe,  Dick.  Rep.  233 ;  SneXl  y.  Hyai,  ib.  287 ; 
Hinde,  252.  If  the  idiot  or  lunatic  has  no  committee,  or  the  committee  has  an 
interest  opposite  to  Uiat  of  the  idiot  or  lunatic,  an  order  may  be  obtained,  on 
affidavit  of  the  defbndant*s  incompetency,  for  appointing  another  person  as 
guardian,  for  the  purpose  of  defending  the  suit  against  him.  Mit£  £q.  PL  82. 
If  a  biU  is  brought  against  a  lunatic,  stating  him  to  be  such,  it  is  a  motion  of 
ooiu'Be,  to  apply  to  the  court  for  a  commission  to  assign  him  a  guardian,  and 
to  take  his  answer  by  such  guardian.  But  if  the  bill  does  not  state  the  de- 
fondant  to  be  a  lunatic,  an  affidavit  or  other  evidence  wUl  be  required,  to 
show  the  defendant's  lunacy,  before  he  will  be  permitted  to  answer  by  guar- 
dian. 1  Fowl  Ex.  Pr.  4*77.  The  motion  for  such  guardian  may  be  made  by 
the  plaintifif.  1  Ban.  Gh.  Pr.  220.  In  case  the  defendant's  committee  leftises 
to  appear,  an  application  must  be  made  that  he  appear  within  a  limited  time, 
•  or  that  a  new  committe  be  appointed.    Lbyd  v.  >,  Dick,  460.    The  fore- 

going practice  is  also  applicable  to  cases  where  the  defendanant  is  so  infirm  as 
to  be  incapable  of  putting  in  an  answer,  or  where  he  is  deaf  and  dumb.  WQatn 
V.  Grace,  14  Yes.  172 ;  Giuon  v.  (Tomier,  Didc.  286.  (See  1  Barb.  Gh.  Pr. 
86,  87.) 
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xniist  appear,  within  four  days  inclusive  of  the  day  of  ser-  How  obtained. 
vice.(a)[l] 

In  the  Court  of  Exchequer,  a  defendant  is  not  bound  to 
appear  till  the  return  of  the  process,  however  long  before  he 
may  have  been  served  with  it;  but  by  the  fifth  general  rule 
of  that  court,  the  defendant  must  appear  on  the  next  day 
after  service  of  process  returnable  immediately  (which  in  that 
court  is  London,  or  within  five  miles,)  and  upon  the  second 
day  on  process  returnable  on  a  day  certain,  and  on  the  fourth 
day  after  every  common  return.  But  in  bills  for  injunctions 
to  stay  proceedings  at  law,  if  a  defendant  appears  before  the 
sitting  of  the  court  on  the  next  day  after  he  is  bound  to  ap- 
pear by  the  above  rule,  it  will  be  sufficient,  according  to  the 
present  practice,  to  prevent  an  injunction  firom  being  obtain- 
ed for  want  of  appearance;  though  in  strictness  such  defend- 
ant is  liable  to  an  attachment,  and  must  pay  the  costs  of  it,  if 
it  should  be  made  out  before  he  appears.  Upon  a  subpoena 
returnable  immediately,  he  must  therefore  enter  an  apppear- 
ance  on  the  second  day  aft«r  being  served  with  it ;  where  the 
subpoena  is  returnable  on  a  day  certain,  an  appearance  must 
be  entered  before  the  sitting  of  the  court  on  the  third  day 
after  the  return  of  the  writ.(&) 

(a)  Wy.  Pr.  Reg.  3Y;  Ilarrison,  Ch.  Pr.  108;  1  Turn.  Ch.  Pr.  84. 
{h)  1  Fowl.  Ex.  Pr.  224. 


[1]  Under  the  former  chancery  practice  of  the  state  of  New  York  the  subpoena 
must  be  tested  in  the  name  of  the  chancellor,  on  the  day  it  is  issued,  and  be 
made  returnable  according  to  the  &ct,  either  before  the  chancellor  or  before 
the  vice-chancellor  having  jurisdiction,  in  the  court  of  chancery,  wheresoever 
the  court  shall  then  be;  and,  unless  otherwise  directed,  it  may  be  made  re- 
turnable on  any  day  except  Sunday,  either  in  vacation  or  in  term.  If  the 
chancellor  is  a  party,  or  interested  in  the  suit,  the  subpoena  must  be  tested  in 
the  name  of  the  vice-chancellor  before  whom  the  suit  is  pending. 

Mr.  Hoffman  remarks  that,  '*  Before  this  rule  the  practice  was  invariable 
(though  I  never  could  trace  the  period  o^  or  authority  for  the  change)  to  return 
a  subpoena  in  vacation  as  well  as  in  term.  In  England,  the  subpoena  must  be 
returnable  in  term,  unless  otherwise  ordered  upon  motion  or  petition  to  the 
court  The  reason  of  that  rule  is  stated  by  Chief  Baron  Gilbert  to  have  been 
derived  from  the 'institution  of  terms,  when  the  times  of  devotion  and  the 
period  of  harvest  were  set  apart  as  dies  non  jurisdici.  The  vacations,  therefore, 
were  not  to  be  interrupted  with  judicial  business ;  but  the  court  would  permit 
it  when  the  exigency  was  great.  When  a  party  would  have  a  subpc^na  re- 
turnable in  vacation,  it  is  necessary  to  procure  an  order  of  the  court,  and  this 
18  granted  only  where  the  defendant  resides  within  ten  miles  of  London.  But 
in  term,  a  subpoena  may  be  made  returnable  on  any  day  certain  within  an 
order.  Fomm  Rom.  38.  A  subpoena  returnable  immediately  in  England, 
meaoa  only  that  it  ia  issued  and  returnable  in  vacation. 
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How  obtained.  If  an  appearance  be  not  entered  in  time,  an  affidavit  of 
service  of  the  subpoena  must  be  left  with  the  clerk  in  coxui, 

1*851  who  will  issue  an  attachment  *against  the  defendant;  and 

the  court  may  then  be  moved  for  an  injunction;  which  will 
be  granted  of  course,  on  a  suggestion  that  an  attachment  has 
issued.(a) 

Injunction  for       2dly.  For  want  of  an  ansrver.m      In  the  Court  of  Chan- 
want  of  an-  "^  •'  *• 


Bwor. 


(c)  1  Turn.  Ch.  Pr.  361. 


[1]  An  answer  may  be  put  in  to  the  whole  bill,  or  to  such  parts  of  it  as  are  not 
covered  bj  plea  or  demurrer.  The  answer  may  confess  and  avoid,  or  traverse 
and  deny  the  several  parts  of  the  bill.  The  defendant  must  answer  fiilly. 
Cayl&r  v.  Bogei%  3  Paige  386.  The  rule,  if  the  defendant  answer,  he  must  an- 
swer fUIly,  extends  only  to  matters  that  are  well  pleaded.  1  Barb.  Ch.  Pr. 
132.  Facts  stated  in  the  bill  material  to  the  plaintiff's  case,  must  be  answered 
whether  the  defendant  be  interrogated  as  to  those  facts  or  not  Bank  of  UHoa 
V.  Mersereau^  *l  Paige,  617.  Matters  entirely  immaterial  to  the  case,  need  not 
be  answered.  Daniel  v.  BisJwpf  13  Price,  105.  Where  the  chaxge  on  the  bill 
embraces  several  particulars,  the  answer  should  be  in  the  diqunctive  denying 
each  particular,  or  admitting  some  and  denying  the  others,  according  to  the 
fiict  J}avia  v.  Mcgtes,  2  Paige,  105.  And  a  defendant  by  his  answer  may  set 
up  as  many  defences  as  he  pleases,  but  they  must  not  be  inconsistent  with 
each  other,  or  both  will  be  bad,  and  a  decree  will  be  entered  for  the  complain- 
ant Jesus  CoUege  v.  Oibbs^  1  Toung  k  CoXL  145.  No  particular  form  of  words 
ore  necessary  in  an  answer.  UHca  Ins.  Co,  v.  Lynch^  3  Paige,  210.  And  it 
is  a  rule  of  law,  that  whatever  a  complainant  is  bound  to  state  in  his  bill,  the 
defendant  may  be  required  to  admit  or  deny  in  his  answer.  Vam  Oortkmdi  v. 
Bedeinam^  6  Paige,  492.  And  the  defendant  may  set  up  in  his  answer,  matter 
which  has  oocured  between  the  filing  of  the  bill  and  the  putting  in  of  such 
answer.  Lyon  v.  Brooks^  2  Edw.  Ch.  PL  110.  The  answer  must  be  signed  by 
oounsel  and  sworn  to.    FuUon  Bank  v.  Beach^  2  Paige,  397. 

No  particular  form  of  words  is  necessary  in  an  answer :  it  is  sufficient  if  it 
be  not  evasive,  and  if  the  substance  is  preserved.  UUca  Ins,  Oo.  v.  Lym^  3 
Paige,  210.  The  answer  of  one  defendant  cannot  form  the  basis  of  a  decree 
against  another ;  nor  will  the  implied  admission  of  one  defendant  on  taking  the 
bill  as  confessed  form  such  basis.  White  v.  Bobinaon,  1  A.  K.  Marab.  569. 
An  answer  of  a  person  who  is  no  party  to  the  suit  should  not  be  received. 
Buford  V.  BuchcTy  4  J.  J.  Marsh.  551.  In  chancery  a  paper  purporting  to  be 
the  answer  of  several  defendants,  but  sworn  to  by  part  only,  cannot  be  reoeived 
as  the  answer  of  all,  though  such  paper  might  be  reoeived  if  presented  by  the 
others  in  person,  or  by  their  counsel  MaUerson^s  Mrs  v.  Craig,  5  litt  39. 
Where  a  defendant  had  submitted  to  answer,  he  must  answer  iblly,  and  can- 
not stop  short  with  a  general  and  partial  disdosuie,  except  in  oettam  special 
cases,  as  where  he  states  in  his  answer  that  he  is  a  purchaser  for  a  valuable 
consideration  without  notice,  or  to  a  bill  for  an  account,  denies  the  partnership 
Methodist  Epis,  Church  v.  Jacques^  1  Johns.  Ch.  Rep.  65.  If  a  party  puts  him- 
self on  a  feet  as  an  objection  to  the  call  for  further  discovery,  it  ought  at  least 
to  be  a  fact  which,  if  true»  would  at  once  be  a  clear,  decided,  and  irresistihia 
bar  to  the  demand.  Bk  The  interrogating  part  of  the  bill  is  not  neoeosaiy. 
The  general  requisition  in  the  bill  is  salBcient^  and  the  defendant  under  it  it 
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cerj  a  defendant  has  in  all  cases  eight  days,  exclusive  of  the  How  obtained, 
day  of  appearance^  to  answer.  [2]    If  his  appearancebe  time 

boand  to  deny  or  admit  all  the  tacts  stated  in  the  bill,  witii  all  the  material 
Gurcamstances.    Mdhodist  Epia,  Cfxurch  y.  Jacques^  1  Johns.  0.  R.  65. 

The  defendant  must  answer  specifically  to  the  specific  charges  in  the  bill, 
and  gire  the  best  account  ho  can,  so  as  to  enable  the  plalntiflT,  if  he  calls  for 
an  account,  to  possess  materials  to  state  an  account  Ih.  The  answer  must 
not  go  out  of  the  bill  to  state  that  which  is  not  material  or  relevant  to  the  case 
made  out  by  the  bilL  Long  recitals,  digressions,  stories,  conyersations,  and 
insinuations  tending  to  scandal,  are  of  this  nature.  Woods  y.  Morrell,  1  Johns. 
Gh,  Rep.  103. 

Where  a  defendant  answers  that  he  is  entirely  ignorant  of  the  matter,  and 
leayes  the  plaintiff  to  make  out  his  case,  or  in  words  to  that  effect,  the  allega- 
tions of  the  bill  are  thns  put  in  issue,  and  must  be  proyed.  Neale  v.  BagOvrop^ 
3  Bland's  Ch.  Rep.  579.  Whateyer  a  complainant  is  bound  to  state  in  his  bill, 
the  defendant  may  be  required  to  admit,  or  deny  by  his  answer  to  the  same. 
Van  OorOandi  y.  Beekman^  6  Paige,  492. 

It  is  the  duty  of  the  defendant  in  bis  answer  to  a  bOl,  to  admit  or  deny  every 
material  allegation  in  the  stating  or  charging  part  of  the  bill,  and  which  cornea 
within  his  personal  knowledge ;  if  not  within  his  personal  knowledge,  but  he 
has  had  information  concerning  them,  aside  flrom  the  bill,  he  must  state  his 
belirf  in  regard  to  such  matters,  and  if  he  do  not  the  defendant  upon  excep- 
tions to  the  answer  will  be  required  to  answer  farther.  But  when  the  case  is 
set  down  for  hearing  on  bill  and  answer,  and  the  parties  agreed  that  all  mat- 
ters alleged  in  the  bill,*  and  not  expressly  denied  in  the  answer,  shall  be  taken 
as  proved,  the  court  wiD  decree  accordingly.  Devereaux  v.  Cooper ^  11  Verm. 
Rep.  103. 

A  bin  in  equity  alleged  that  one  0.,  being  the  equitable  owner  of  one  half 
of  a  certain  ship,  drew  on  some  of  the  defendants  in  whom  was  the  1^^  title, 
an  order  to  pay  to  the  plaintiff  all  balances  due  to  G.  in  account,  and  to  hold 
C.'s  half  interest  in  the  ship  subject  to  the  plaintiff's  order,  and  C's  order  was 
accepted  in  writing  absolutely,  but  that  afterward  the  acceptors  assigned  the 
ship  to  the  other  defendants  with  notice  of  the  acceptance.  The  answer  of  the 
defendants  admitted  the  acceptance  of  the  order,  but  averred  that  it  was  ao- 
cepted  with  notice  to  the  plaintiff,  that  no  balance  was  due  to  0.,  but  on  the 
contrary,  a  large  balance  was  due  fit>m  him,  and  the  vessel  was  held  for  such 
balanca.  It  was  held  that  this  allegation  was  not  responsive  to  the  bill,  and 
that  parol  evidence  of  it  was  inadmissible,  because  it  would  contradict  the 
written  acceptance,  dark  v.  FUni^  22  Pickering,  231.  An  insufficient  answer 
is  no  answer.  lb.  Vide  8  Ves.  87 ;  Story's  Eq.  PL  466,  846,  647,  648,  649, 
(See  Am.  Chan.  Dig.  hy  Waterman,  tit.  Akswbr.) 

[2]  In  the  several  states  the  time  for  answering  is  regulated  either  by  statu- 
tory enactment,  or  judicial  legislation.  Under  the  former  chancery  practice  of 
the  state  of  Kew  York,  the  defendant  had  forty  days  to  answer  after  service 
of  the  copy  of  bOl,  and  of  the  order  to  answer ;  but  the  tune  might  be  extend- 
ed by  the  court  on  a  special  application  for  that  purpose,  on  good  grounds 
being  shown.  In  order  to  have  the  time  extended,  a  motion  must  be  made 
upon  an  affidavit,  showing  the  necessity  for  further  time.  Further  time  to 
answer,  not  exceeding  sixty  days,  in  case  of  a  resident  defendant,  and  not  ex- 
ceeding six  months  in  case  of  a  non-resident  of  the  state,  might  also  be  granted 
by  a  vice-diaooellor,  or  ii^unction  master  on  sufficient  cause  shown  to  him^  )>  j 


85—1  TO  STAT  PKOCEBDINaS  AT  LAW. 

How  obtained,  enough  within  the  term,  a  njle  may  be  given  to  him  to 
answer  within  the  term ;  but  if  no  rule  be  given,  he  is  at  lib- 
affidavit,  on  8ucb  terms  and  oonditions  as  he  might  direct  But  no  order  ex- 
tending the  time  to  answer,  could  be  granted  by  an  injunction  master,  or  by  a 
vice-chancellor  out  of  oourt  after  the  time  of  answering  had  expired,  or  where 
time  had  been  before  granted  by  order  of  the  court,  or  by  a  vice-chancellor  or 
master,  or  by  the  agreement  of  the  complainant  (125  Rule  of  Court  of  Chan.) 

By  the  Now  York  Code  of  Procedure,  the  answer  must  be  served  within 
twenty  days  after  the  service  of  the  copy  of  the  complaint  (Code  of  1851, 
sec  143.)  A  defendant  must  answer  the  complaint  within  the  twenty  days 
prescribed  by  statute.  He  has  not  a  right  to  answer  after  the  expiration  of 
the  twenty  days,  and  before  judgment  is  actually  taken.  MandeviUe  agt 
Winne,  5  Howard's  Fr.  Rep.  461.  The  court  in  this  case  remarked:  "The 
time  for  answering  is  to  be  measured  by  days.  Ko  de&ult  is  required  to  be 
entered  at  the  expiration  of  that  time,  as  was  formerly  the  practice.  If  a  rule 
for  default  was  to  be  entered  it  would  probably  be  best  to  regard  the  time  for 
answering  as  extending  to  the  entry  of  the  rule,  and  to  hold  the  taking  of  the 
default  as  the  evidence  of  the  plaintiff's  intention  to  terminate  the  time  for 
answering.  But  as  no  rule  is  required,  and  the  time  is  prescribed  by  statute, 
both  parties  understand  when  the  time  for  answering  expires.  It  is  the  policy 
of  oiu*  present  practice  to  dispense  with  conmion  rules  in  the  progress  of  the 
action.  They  are  no  longer  deemed  necessary  to  mark  the  limit  within  which 
a  step  is  to  bo  taken.  The  default  is  now  deemed  to  be  taken  at  the  end  of 
the  twenty  days,  as  effectually  as  if  a  rule  for  that  purpose  was  entered.  The 
judgment  is  a  subsequent  step  in  the  cause.  A  defendant  never  had  the  right 
to  plead  till  judgment  was  entered  but  only  tiU  default  It  is  important  to  the 
plaintiff  to  know,  before  he  proceeds  to  prepare  to  take  judgment,  whether  a 
default  is  perfected.  It  would  subject  a  plaintiff  to  great  inconvenience  and 
delay,  to  compel  him  to  receive  an  answer  at  any  time  before  judgment,  par  • 
ticularly  in  a  case  where  he  applies  to  tlie  court  for  judgment  A  defendant 
might  lie  still  till  the  plaintiff 's  counsel  rose  in  court  to  move  for  judgment^ 
with  the  witnesses  present  to  prove  the  amount  of  damages,  and  then,  by  sei^ 
ving  an  answer,  he  would  stop  the  proceeding  and  throw  the  cause  over  tUl 
another  circuit 

I  think  the  only  safis  practice  is  to  require  the  defendant  to  answer  within 
the  twenty  days.  If  he  cannot  do  so,  the  time  may  be  extended ;  and  if  by 
mistake  the  time  has  elapsed  without  answering,  he  may  always  be  relieved 
on  just  terms. 

It  is  a  safe  rule  not  to  grant  a  preliminary  li^junction  before  answer,  unless 
it  is  necessary  to  protect  some  interest  or  rights  of  the  complainant  which  may 
bo  injured,  impaired,  or  endangered,  by  the  proceedings  of  the  defendant  in 
the  meantime ;  as  it  frequently  turns  out^  when  the  answer  comes  in,  or  at  the 
hearing,  that  the  sole  object  of  obtaining  the  preliminary  injunction,  was  to 
embarrass  the  defendant's  proceedings,  and  thus  oompel  a  compromise.  Osbom 
V.  Thylor,  5  Paige  Rep.  515.  But  where  by  the  delay,  the  injury  might  bo 
irreparable,  a  preliminary  injunction  will  be  granted ;  as  for  example,  where 
hydraulic  works  are  erected  by  different  persons  on  both  banks  of  a  private 
stream,  and  the  owner  of  the  mill  on  either  side  attempts  to  deprive  the  other 
of  the  use  of  an  equal  share  of  the  water  of  which  he  has  been  in  the  quiet 
enjoyment,  and  thus  to  destroy  his  mills.  ^Arthur  v.  Case^  1  Paige,  447.  So 
a  preliminary  iiyunction  may  be  allowed  in  order  to  prevent  iutruslona  upon 
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erty  to  answer  at  any  time  within  the  tenn.(a)  In  the  Court  How  obtained, 
of  Exchequer,  the  time  is  eight  days  after  the  delivery  of 
the  plaintiff's  bill  and  before  the  sitting  of  the  court  the 
following  day.(6)  If  no  answer  be  put  in  by  the  time  pre- 
scribed, an  attachment  issues,  upon  which  an  order  for  an  in- 
junction  is  obtained  as  a  motion  of  course. [3]     The  instant 

(d)  Wy.  Pr.  Reg.  15 ;  Harriaon,  Oh.  Pr.  164. 
(«)  1  Fowl  Ejl  Pr.  223. 

property  dedicated  to  the  public ;  aa,  to  restrain  the  erection  of  a  building 
upon  a  public  square  or  gtreet ;  or  to  restrain  a  nuisance,  if  the  right  is  dear, 
the  consequent  danger  immediate,  and  the  mischief  irreparable ;  but  not  when 
the  right  is  doubtfUI,  and  the  danger  remote  and  contingent  Oity  of  BochU' 
ter  V.  Ctvrtis,  1  Clarke,  336.    See  1  Barb.  Ch.  Pr.  609. 

[3]  An  attachment  is  the  first  process  that  issues  against  a  defendant  in 
oases  of  oontempta  It  is  issued  under  the  seal  of  the  court,  and  is  directed 
to  a  sherifil  commanding  him  to  attach  the  party,  so  that  he  may  baye  his 
body  before  the  court  to  answer  touching  his  contempt,  kc 

This  process  issues  for  a  contempt,  as  well  in  not  appearing  as  in  not  an- 
Bwering  after  appearance;  and  as  the  rules  of  proceeding  in  both  cases  are 
similar,  the  following  observations  will  apply  to  both  species  of  contempt,  ex- 
cept where  a  distinction  is  pomted  out. 

An  attachment  for  not  appearing,  or  for  not  answering,  cannot  issue  against 
the  attorney  general ;  whose  non-appearance,  on  being  attended  with  a  copy 
of  the  bill,  will  not  bo  considered  as  a  contempt,  but  as  a  nif  dicity  (Rule  22 ;) 
nor  can  such  a  process  bo  issued  against  a  corporation  aggregate ;  which  being 
an  ideal  or  invisible  person  existing  only  in  contemplation  of  laAV,  cannot  be 
attached  or  apprehended.    lb.  189,  575. 

Ordinarily,  if  &/ane  covert  be  in  contempt,  the  husband  must  be  included  in 
the  attaclunent  Prac.  Reg.  53.  The  court  has,  however,  stayed  process  of 
contempt  against  him  for  want  of  his  wife's  answer,  where  it  has  appeared  by 
affidavit  that  she  had  left  him  and  that  he  had  no  power  over  her.  Leithly  v. 
Tayior,  1  Dick.  373.  JJoyd  v.  Batnet^  lb.  143.  Garey  v.  WMUingham^  1  Sim. 
k  Stu.  163.  And  cases  may  exist  where  she  may  be  attached  alone;  as  whore 
her  husband  is  out  of  the  state,  and  she  is  sued  in  respect  of  a  debt  on  her 
separate  estate,  (Dubois  y,  Bd^  2  Yern.  613;)  or  where  she  obstinately  refuses 
to  join  with  her  husband  in  his  defence,  or  has  committed  a  tortious  act,  (I 
Dan.  206,  575;)  or  where  she  has  obtained  an  order  to  answer  separately  and 
does  not  put  in  her  answer  in  conformi^  with  suoh  order.  FoweU  v.  Prentice^ 
Bidgw.  P.  C.  Y.  268. 

It  is  the  duty  of  the  husband,  however,  as  a  general  rule,  to  take  care  that 
the  wife's  appearance  is  entered  as  well  as  his  own.  Leavitt  v.  Crugeff  1 
Paige,  421.  And  it  is  also  a  general  rule  that  process  of  contempt  may  be 
executed  against  him  alone  for  the  contempt  of  his  wife,  unless  a  special  order 
to  the  oontraiy  is  obtained.  Rule  26.  All  the  defendants  residing  in  the  same 
county,  liable  to  the  attachment  must  be  n«Bed  in  one  writ  Hinders  Pr. 
94;  Carey's  Rep.  55. 

The  law  operates  upon  all  persons  equally ;  the  high  and  the  low.  If  a 
subpoena  is  issued  to  a  justice  or  judge,  and  it  is  not  obeyed,  the  court  will  be 
more  strict  ^^ainst  such  persons  than  against  others  whoso  odicers  do  not 


85 8  ™  ^^'^  PROCKBDINGS  AT  LAV, 

How  obtained,  the  attacbmeut  is  isEnied,  the  plaintiff  is  entitled  to  his  injnno- 
tion,  as  was  determined  in  the  case  of  King  v.  Hdrriam,{a) 
although  the  answer  had  come  in  the  evening  before  the  in- 
j  unction  was  moved  for.  For  this  purpose  an  answer,  though 
sworn  and  in  the  master's  office,  is  not  to  be  considered  as 
such,  until  is  it  actually  on  the  file:  an  answer  had  been 
sworn  at  six  in  the  evening  at  the  master's  house,  and  there 

(a)  Git  2  Meriy.  476. 


ttrongly  point  out  their  duty.  Bat  the  practice  must  alwaxB  be  strict  in  the 
preyious  steps  of  the  procoedings,  before  an  attachment  can  be  awarded ;  and 
all  the  documents  upon  which  it  is  awarded,  must  be  filed  with  the  ocyort 
The  U,  8,  V.  CaldweU  Circuit  Cawt  of  U,  S.  2  Dall.  334.  An  attachment  is  the 
usual  process  to  bring  a  party  iuto  court,  where  he  has  not  made  a  true  return ; 
and  if  he  is  present  in  court,  no  such  process  is  necessary;  but  the  court  may 
pass  an  order  directing  him  immediately  to  answer  interrogatories.  Unittd 
States  T.  Oreenej  3  Mason's  Rep.  482.  A  party  may  be  arrested  anywhere^ 
and  brought  before  the  court  under  an  attachment  Orapster  ▼.  Or^fi^  2 
Bland's  Oh.  Rep.  16.  Where  an  attachment  is  in  the  nature  of  mesne  process, 
the  sheriff  may  take  bail  for  the  party's  appearance,  and  on  a  return  c^  he 
may  be  ordered  to  bring  in  the  body ;  or  ho  may  sue  on  the  bail  bond.  Btm- 
ney's  cade,  2  Bland's  Ch.  Rep.  101.  Ikakin^s  com,  ib.  408.  The  mode  of  ob- 
taining and  proceeding  upon  an  attachment  for  a  breach  of  an  injunction. 
Murdock*s  com,  2  Bland's  Ch.  Rep.  486.  Pragmatic  trespassers,  pending  an 
injunction,  may  be  made  to  remove  erections  made  by  them  on  the  property 
in  controversy,  lb,  487.  A  party  taken  under  an  attachment  to  enforce  the 
payment  of  money,  may  be  discharged,  by  producing  a  release,  under  the  in- 
solvent law.  Andrew  v.  Scotton^  2  Bland's  Ch.  Rep.  663.  A  person  may  be 
ordered  to  remove  an  erection,  whidi  he  has  made  in  breach  of  an  injunction, 
as  a  part  of  the  punishment  under  an  attachment  J9innei/*s  case^  2  Bland's 
Ch.  Rep.  102.  A  party  under  an  attachment  for  contempt  for  an  alleged 
breach  of  an  injunction,  is  not  confined  to  his  answers  to  the  interrogatories 
exhibited  to  him,  but  may  examine  witnesses  to  exculpate  himself  from  the 
charge.  Magennis  v.  Parkkurstf  3  Green's  Ch.  Rep.  433.  Whether  the  depo- 
sitions on  the  part  of  the  defendant  should  be  taken  by  leave  of  the  court 
Qucere  f  Ib.  The  party  alleging  a  contempt  of  court  by  breach  of  an  injunc- 
tion, must  make  it  out  clearly  to  the  satis&ction  of  the  court  Jb.  It  is  in 
most  cases  better  to  decide  on  the  motion  to  dissolve  the  injunction  before  an 
attachment  for  a  breach  of  it,  is  disposed  oC  Bimney^s  oase^  2  Bland's  Ch.  Rep. 
102.  A  citizen  may  only  be  arrested  by  dvil  process,  in  the  county  in  which 
he  resides ;  but  he  may  be  taken  by  an  attachment  from  the  court  of  dian- 
cery  anywhere  within  the  state.  The  Oape  SaNe  Oompamy'a  caae^  3  Bland's 
Ch.  Rep.  664.  An  attachment  cannot  issue  to  compel  a  female  to  pay  the 
amount  of  a  money  decree.  SchuUx  v.  Carter^  1  Richardson's  Eq.  Rep.  280. 
Where  a  party  is  allowed  to  receive  an  amount,  and  likewise  required  to  glTS 
a  bond,  with  sureties,  before  a  master,  and  the  opposite  dde  (whose  interest  it 
was  to  get  the  bond  executed,)  does  not  move  in  it  for  a  length  of  time,  and 
until  such  party  has  become  insolvent.  Held,  that  the  latter,  now  unable  to 
fiimiflh  sureties,  cannot  be  attached  for  not  fiimishing  them.  Fmnde  ▼.  Oddie% 
3  Edw.  Ch.  Rep.  466.    (See  Am.  Ch.  Dig.  by  "Waterman,  tit  Attachicbxt.) 
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left,  tbe  derk  of  tlie  pablid  office  being  informed  of  it :  next  Bow  oUained. 
morning  the  plaintiff  finding  that  it  was  not  on  the  file,  ob- 
tained an  order  for  an  injunction,  the  defendant  being  in 
contempt  to  an  attachment ;  the  delay  in  fiUng  the  answer, 
arose  from  the  master  being  from  home,  when  the  clerk  in 
the  public  office  called  *for  the  answer ;  Lord  Eldon,  how-  r«AAl 

ever,  refused  to  discharge  the  order  for  the  injunction  or  the 
attachment.(a)  In  a  subsequent  case,  Sir  J.  Leach  refused 
a  motion  to  set  aside  an  injunction  with  costs,  the  ord^r  hay- 
ing been  obtained  for  want  of  an  answer;  and  before  it 
was  sealed  at  the  next  seal  after  the  order,  an  answer  was 
put  m,{b) 

When  the  defendant's  answer  cannot  be  put  in  within  the 
proper  time,  the  usual  practice  is  for  the  defendant's  clerk  in 
court,  to  signify  to  the  plaintiff's  clerk  in  court, .that  he  may 
move  for  an  injunction  upon  the  defendant's  praying  time  to 
answer :  and  it  is  then  incumbent  upon  the  defendant's  clerk 
in  court,  to  obtain  an  order  for  a  month's  time  to  answer 
upon  the  same  day  on  which  the  order  is  made  for  the  in- 
junction ;  if  this  be  not  done,  the  defendant  is  liable  to  an 
attachment.(c) 

8dly.  Upon  the  defendant's  obtaining  the  usual  order  for  • 

time  to  answer.  [1] 

(a)  Bnic$  V.  WMy  2  Meriv.  4*74. 

(If)  JiaUray  Y,  £i^,  3  Madd.  Bep.  220. 

(c)  1  Fowl.  Ex.  Ft,  223. 

[1]  The  foUowing  was  the  former  inractioe  in  the  state  of  New  Toik:  '*Thede- 
Ibadant's  ainswer  must  be  put  in  within  forty  da^s  after  service  of  a  copy  of 
the  bill  and  notice  of  the  order  to  answer.  Bole  24.  But  if  the  defendant  is 
nnaUe  to  prepare  his  answer  within  thai  time,  the  time  wiU  be  extended  by 
it»  Qourt  on  a  special  appliaation  Sx  that  purpose  on  reaaonaUe  groonla 
beiAg  shown.  Bole  126.  In  order  to  obtain  such  an  extension  of  tha  time^  a 
motion  must  be  made  upon  an  affidavit  showing  the  necessity  toe  ftrther  t^ne.  , 
And  i\2rth»  time  to  answer,  not  exoeeding  sixty  days,  in  case  of  a  reddest  * 
de&ndant,  ai^d  not  ^tTff*^'?g  ax  months^  in  case  of  a  non-reeidMit  of  the  state,' 
may  also  be  granted  by  a  yice-chanoeUor  or  iiy'anotion  master,  on  appUoatlDa 
and  sofflotent  cause  shown  to  him  by  aiSdavit,  on  sudi  terms  and  oonditions 
as  he  may  direct  But  no  order  extending  the  time  to  answer  can  be  granted 
to  an  ii^junotion  master,  or  by  a  vioe-chancdkv  out  of  court  after  the  time  for 
answering  has  expired,  or  where  time  has  before  been  gnmted  by  order  of  the 
court,  or  by  a  vic^chanoeUcHr  or  master,  or  by  the  agreement  of  the  complain- 
ant Bule  125.  This  rule  does  not  authorise  a  yioe-chanceUor  or  injunction 
master  to  grant  a  chamber  order  given  the  defendant  time  to  demur.  And  if 
the  defendant  puts  in  a  demurrer  after  an  order  for  ftirttier  time  to  answer,  it 
is  irregular.    BurraU  v.  HamekauXf  2  Paige,  331.    A  chamber  order,  made  by 
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How  obtained.      4thly .  If  it  be  a  country  cause,  or  the  defendant  be  abroad, 
li\)imctioii  op-  upon  bis  obtainiiag  a  conimififiion  to  take  bis  answer,  wbick 
is  termed  in  practice,  craving  a  dedimus.(a)(Z») 
*If  the  defendant  refer  the  bill  for  Impertinence,  [1]  be- 


on  order  for 
time ;  or  upon 


[*87] 


Beferenoe  of 
bill  for  imper- 
tinence. 


(a)  It  seems  that  the  practice  in  Ireland  is,  that  a  defendant  may,  upon  no- 
tice, move  for  a  dedimus  without  an  injunction ;  and  that  if  an  injunction  is 
obtained  pending  such  notice  of  motion,  it  is  dissolved  of  course  on  the  dedi- 
muB  being  granted.    ITMahon  r.  OBrien,  1  Sch.  A  Lef.  237. 

{b)  There  seems  to  be  an  error  in  the  report  of  the  case  of  PamtXi  y.  JMM^ 
1  Prioe^  144,  which  represents  a  special  motion  to  hare  been  made  for  an  in- 
junction, though  the  defendant  had  obtained  a  commission  to  take  his  answer 
abroad,  with  three  months  time  for  its  return. 


a  vioe<chanoellor,  giving  flirther  time  to  answer,  but  not  entered  in  the  minntes 
of  the  court,  is  a  mere  nullity  when  not  authorized  by  the  above  role.  HmU 
T.  WaUia,  6  ib.  371.  The  defendant  is  not  entitled  to  an  ca;  parte  oider  for 
ftirther  time  to  answer,  beyond  the  time  prescribed  in  tlie  order  of  the  court 
npon  overruling  a  plea  or  demurrer.  Trim  v.  Barkar,  Tur.  k  Ross.  253. 
Therefore,  where  a  demuirer  has  been  overruled  on  argument  and  the  dsfend- 
ant  ordered  to  put  in  his  answer  in  twenty  days  and  pay  the  costs,  or  that  the 
bill  be  taken  as  confessed,  an  ex  parte  order  extending  tho  time  to  answer  k 
uregular.    Bwd  v.  Ha/gnes,  in  Chan.,  July  8th,  1842. 

"An  order  for  Amher  time  is  usually  applied  for  ex  parte.  But  whan  the 
applicatioB  is  made  after  the  time  has  expired,  or  after  a  former  oider  for  time^ 
notice  of  it  should  be  given.    1  Hott  Oh.  Pr.  229 ;  12  Vea  66;  19  ib.  112. 

"By  the  Irish  practice,  a  notice  of  an  application  for  time  to  answer,  and  an 
affidavit  filed  in  support  of  i%  prevent  all  further  proceedings  by  tiie  complain- 
ant until  the  motion  is  disposed  of  by  the  court  Ormsby  v.  PaXmer^  1  Hogan, 
191. 

"  A  defendant  who  wishes  further  time  to  put  in  his  answer,  must  make  his 
appKcation  before  an  attachment  has  been  issued  against  him,  for  want  of  an 
answer;  otherwise  he  will  be  in  contempt  and  will  not  be  aUowed  to  make  it 
Taylor  V.  FSshw,  6  Sim.  566. 

By  the  New  York  Code  of  Procedure  the  time  for  aaswerfng  may  be  en- 
larged, upon  an  affidavit  showing  grounds  therefor,  by  a  judge  of  the  conr^ 
or  if  the  action  be  m  the  snpreme  court,  by  a  conntyjndgo.  TheaffldavHi,  or 
a  copy  thereof  most  be  served  with  a  copy  of  tiie  order,  or  the  order  may  be 
disregarded.  Code  of  1861,  sec.  4©6.  See  Lynde  v.  Verity,  1  Code  Rep.  9T. 
SdkUaty.  Dmrniee,  1  Code  Rep.  120,  Aden  v.  AdOey,  4  Pr.  Rep.  6;  2  Code 
Rep.  21.    fbeter  v.  UdeU,  2  Code  Rep.  SO. 

[1]  Impertinenoe  ia  the  introduction  of  any  matters  into  a  bOl,  answer,  or 
other  pleading  or  proceeding  in  a  snit,  which  are  not  properly  before  the  court 
for  deoiaion  at  any  particalar  stage  of  the  suit  One  of  tiie  ordinanoee  of  the 
eovtof  cfaanoexy,  oonatltiitingaftmdamentalTTile  of  the  court>  is  aimed  against 
this  transgressfon  of  the  good  sanse,  as  well  as  the  good  taste,  of  equity  pleads 
inga  It  dedares,  "that  counsel  are  to  take  care^  that  the  same  (bills,  answera^ 
and  other  pleading^)  be  not  stoflM  wHh  repetitions  of  deeds,  writings,  or 
records,  m  hoc  verba;  but,  that  the  effiMt  and  snbstanoe  of  so  mndi  ol  them 
only,  as  is  pertinent  and  material,  be  set  down,  and  that  m  brief  terms,  with- 
<mt  long  and  needlesB  traverses  of  pdnts,  not  travenafale,  tant<rfogies,  mntti- 
plication  of  words,  or  other  impertlnenoeis  occasioning  needless  prolixityj  to 
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fore  the  time  for  answering  is  out,  the  plaintiff  cannot,  at  How  •MaiiMd. 
the  expiration  of  the  time,  move  as  of  oonrse  for  an  injono- 

the  end^  tiie  ancient  brevity  ud  BuocinctneM  in  bills  and  other  pleadings  may 
be  restored  and  observed.  Kuch  lees  may  any  counsel  insert  therein  matter 
merely  criminoos  or  scandalous,  under  the  penalty  of  good  oosts  to  be  laid  on 
such  counsoL*' 

Impertinence  consists  (1  Harr.  Pr.  101,  303^)  in  setting  forth  what  is  not 
necessary  to  be  set  forth,  as  where  the  pleadings  are  staffed  with  long  recitals, 
or  with  long  digressions  of  matters  of  &ct  which  are  totally  immaterial  An 
answer,  or  a  bill,  ought  not,  oidinarily,  to  set  forth  deeds  m  hoKtferba;  and  if 
the  pleader  sets  forth  only  so  much  thereof  as  is  material  to  the  point  in  qoe*- 
tion,  it  is  sufficient  They  are  matter  of  evidence  to  be  shown  at  lai^  at  the 
hearing.  In^ltei^flr  v.  JbAfMra^  4  Yes.  217,  a  biUofcoets  wasgivenat  large 
in  the  schedule  to  the  answer,  when  a  reference  to  the  bill  of  costs  delivered 
would  have  ftUly  answered  the  purpose^  and  it  was  deemed  impertinent  The 
present  is  not  an  instance  of  gross  abuse  of  this  role  of  pleading;  but  I  an 
glad  to  see  the  exertion  taken,  and  the  point  brought  op,  for  the  opportunity 
it  affords  of  laying  down  the  rule.  I  have  frequently  perceived  the  pleadings, 
and  particnlarly  the  bill,  encumbered  with  a  recital,  m  hoc  tferixif  of  deeds, 
mortgages,  and  other  document  whieb,  unless  cheeked,  will  lead  to  greal 
oppression  of  the  suitor,  and  to  the  reproach  of  the  court  Whenever  a  proper 
case  arises,  I  shall  certainly  mark  it  with  animadversion;  and  shall  endeavor 
to  enforoe,  by  all  suitable  means,  predsioii  and  brevity  in  pleading.  The 
objection  to  unnecessary  ybtto,  may  be  taken  on  the  taxation  of  costs. 

The  ancient  rules  snd  orders  of  the  English  court  of  cbanoory,  are  very  oi^ 
piicit,  and  powerlhlly  monttory  on  this  subject 

If  any  pian^mg  ahould  be  found  of  an  immoderate  length,  Lord  Bacon 
declared,  that  both  the  party  and  the  counsel,  under  whose  hand  it  passe^ 
should  be  lined.  And  Lord  Keeper  Coventry,  with  the  advice  of  Sir  JuUns 
CoBssr,  the  master  of  the  rails,  in  1635,  ordamed,  that  bills,  answerS)  Ac, 
"should  not  be  stuffed  with  the  repetitions  of  deeds  or  writings  in  kae  varbOf 
but  the  ellbct  and  substance  of  so  mueh  of  them  only  as  was  pertinent  and 
material  to  be  set  down,  and  that  in  brief  and  effectual  terms^  Ac,  and  upon 
any  defoult  therein,  the  party  and  oounsel,  under  whose  hand  it  passed,  should 
pay  the  charge  of  the  copy,  and  be  fturther  punished  as  the  case  shouUI  merit** 

The  same  rule  was  afterwards  adopted  or  re-enacted  by  the  lords  oom* 
missionerB  in  1640,  and  in  Lord  OJarendon's  IKgest  or  System  of  £ule% 
(Beame's  Orders,  26,  69,  165.) 

But  we  have  a  domestic  precedent  on  this  pohit,  whioh  is  too  interesting- te 
beunnotioed. 

In  1*727,  Governor  Burnet,  of  the  colony  of  New  York,  exercising,  t»  couneH 
the  powers  of  a  court  of  clianoery,  appointed  five  of  the  most  distingmshed 
counsel  of  the  court,  as  a  committee,  "to  consider  and  report  on  the  foes  snd 
dflatoiy  proceodings  in  the  court  of  chancery,  as  true  and  great  grievances.'' 
This  committee,  consisting  of  Archibaki  Kennedy,  Rip  Van  Dam,  Gadwalhulcr 
Golden,  James  Alexander  and  Abnham  Van  Horn,  reported  to  the  council  a 
number  of  abuses  in  the  practice  of  the  court  of  chanceiy,  and  the  remedy* 
This  report^  which  is  inserted  at  tiie  end  of  Bradford's  edition  of  the  colony 
laws,  is  a  curious  and  instructive  document;  but  my  concern,  at  present  is 
only  with  what  is  termed  the  first  abuse  and  remedy.  It  declares^  "  as  an 
abuse,  the  inMrting^  at  too  miKh  length,  in  toilla^  matters  of  iaduosnent  Qaty. 
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How  obtained.  tiQjj  {q^  -^^-aiit  of  answer ;  but  he  *is  then  in  the  same  situ- 
ation as  if  the  time  for  answering  was  not  out,  and  must 
move  upon  notice  and  affidavit  of  circum8tancea(a) 

Effect  of  plea  If  the  defendant,  before  the  time  for  answering  be  out^ 
puts  in  a  plea,  or  demurrer,  or  both,  an  injunction  cannot  be 
granted  while  they  are  pending.(6)[l]     But  though  in  gene- 

* 

(a)  Nedle  v.  Wadesm,  1  Bro.  C.  0.  61^  S.  0. ;  1  Cox,  104.  J5r«Tw  t.  Mmi- 
gomery^  dt  lb.    Macnamara  y.  Kkidaiey^  1  Fowl.  Bz.  Pr.  2*76. 

(p)  Anon.  SeL  Ca.  Ch.  24.  EumpJureysy.  Hwnphreya^  3  P.  W.  396.  CkmmM 
y.  SmWi,  13  Ves.  166. 


or  demurrer. 


Thus,  if  A.  has  been  entitled  to  the  thing  in  question,  who  omyeyed  it  to  B., 
who  oonyejed  it  to  C,  who  oonyeyed  it  to  the  plaintiff;  after  the  thing  is  cer* 
tainly  set  forth  in  A.,  it  is  enough  to  say,  he  conyeyed  it  to  B.,  and  he  to  0., 
and  he  to  the  plaintiff,  as,  by  the  deeds  ready  to  be  produced,  will  appear.*' 
No  c(nm8di  say  they,  aught  to  set  their  Tumda  U>  amy  hill  thai  tf  tmduiy  long^  and 
if  he  does,  he  ought  to  pay  all  the  charges  arising  from  such  needless  length. 

£yery  bill  shall  be  expressed  in  as  brief  and  succinct  tonns  as  it  reasonaUy 
can  be,  and  shall  contain  no  unnecessary  recitals  of  deeds,  documents,  con- 
tracts, or  other  instruments,  in  Jubc  verbOf  or  any  other  impertinent  matter,  or 
any  scandalous  matter  not  releyant  to  the  suit.  If  it  does,  it  may  on  excep- 
tions be  referred  to  a  master  by  any  judge  of  the  court  for  impertinenoe  or 
Boandal,  and  if  so  found  by  him,  the  matter  shall  be  expunged  at  the  expense 
of  the  plainlifl^  and  he  shall  pay  to  the  defendant  all  his  costs  in  the  suit  up  to 
•that  time,  unless  the  court  or  a  judge  thereof  shall  otherwise  order.  If  the 
master  shall  report  that  the  bill  is  not  scandalous  or  impertment,  the  plaintilT 
shall  be  entitled  to  all  costs  oocasioned  by  the  reference.  No  order  shall  be 
made  by  any  judge  for  referring  any  bill,  answer,  or  pleading,  or  oAer  matteiv 
or  proceeding  depending  before  the  court  for  scandal  or  impertinence,  unless 
exceptions  are  taken  in  writing  and  signed  by  counsel,  deaoriblng  the  parti- 
cular passages  which  are  considered  to  be  sciuidalous  or  impertinent}  nor 
unless  the  exceptions  shall  be  filed  on  or  before  the  next  rule  day,  after  the 
process  on  the  bill  shall  be  returnable,  or  after  the  answer  or  pleading  is  filed. 
And  such  order,  when  obtained,  shall  be  considered  as  abandoned,  unless  the 
party  obtaining  the  order  shall,  without  any  unnecessary  delay,  procure  the 
master  to  examine  and  report  for  the  same  on  or  b^ore  the  next  soooeeding 
role  day,  or  the  mast^  shall  certify,  that  Anther  time  is  neceasaty  for  him  to 
complete  the  examination.    (See  rules  26th  k  27th  of  Sup.  Ct  of  U.  S.) 

[1]  This  is  obyious  from  the  yery  definition  of  demurrer.  According  to  Lord 
Coke,  the  word  demurrer  comes  from  the  latin  word  demerar%  to  abide,  and 
therefore  he  that  demurreth  in  law  is  said  to  abide  in  law;  morakiTf  or  detrnh 
ratitr  in  lege.  He  will  go  no  further  until  the  court  has  decided  whether  the 
other  party  has  shown  sufficient  matter  in  point  of  law  to  maintain  his  suit 
Ck>.  Litt  71;  Cooper's  £q.  PI.  110;  3  Blk.  Com.  314. 

Wheneyer  any  ground  of  defence  is  i^parent  on  the  bill  itseU;  either  from 
the  matter  contained  in  it,  or  from  the  defect  in  its  frame,  or  in  the  case  made 
by  it,  tlie  proper  mode  of  defence  is  by  demurrer.  A  demurrer  is  tit  allegation 
of  a  defendant,  which,  admitting  the  matters  of  feet  alleged  by  the  bill  to  be 
trae,  shows,  that  as  they  are  tlierefai  set  forth,  they  are  insufficient  for  the 
pbiiitiff  to  proceed  upon,  or  to  oblige  the  defendant  to  answer;  or  that  for 
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ral  a  demoner  may  be  filed  at  any  time  before  prooeas  of  How  obtained- 
contempt  has  been  issued,  or  an  order  for  time  obtained, 

lome  reason  apfMurent  on  the  fiioe  of  the  bUl,  or  because  of  the  omission  of  some 
matter,  which  ought  to  be  contained  therein,  or  fbr  want  of  some  circamstanoe^ 
which  ought  to  be  attendant  thereon,  the  defendant  ought  not  to  be  compelled 
to  answer.  It  therefore  demands  the  judgment  of  the  court,  whether  the 
defendant  shall  be  compelled  to  make  answer  to  the  plaintiff's  bUl,  or  to  some 
certain  part  thereof 

The  causes  of  demurrer  must  be  upon  some  matter  in  the  bOl,  or  upon  the 
omission  of  some  matter,  whidi  ought  to  be  therein,  or  attendant  thereon;  and 
not  upon  any  foreign  matter  alleged  by  the  defendant  The  principal  ends  of 
a  demurrer  are,  to  avoid  a  discovery,  which  may  be  prejudicial  to  the  defend- 
ant, or  to  coyer  a  defective  title,  or  to  prevent  an  unnecessary  expense.  If 
no  one  of  these  ends  is  obtained,  there  is  little  use  in  a  demurrer.  For,  in 
general^  if  a  demurrer  would  hold  to  a  bill  the  court,  although  the  defendant 
answers,  will  not  grant  relief  upon  hearing  the  cause.  There  have  been, 
however,  oases,  in  which  the  court  has  given  relief  upon  the  hearing,  although 
a  demurrer  to  the  relief  would  probably  have  been  allowed.  But  such  cases 
arerare» 

A  demnrrer  may  be  to  the  whole  bill,  or  to  a  part  only  of  the  bill ;  and  the 
defendant  may  therefore  demur  as  to  a  part,  plead  as  to  another  part,  and  an« 
swer  as  to  the  rest  of  the  bill  But  care  miist  be  taken,  that  each  of  these 
modes  of  defence  is  actually  applied  to  different  and  distinct  parts  of  the  bill, 
and  that,  as  applied,  each  is  consistent  with  the  other;  so  that  one  does  not 
overrule  the  other.   Thus,  for  example,  if  there  is  a  demurrer  to  the  whole  btD,  ^ 

an  answer  to  a  part  thereof  is  inconsistent ;  and  the  demurrer  will  be  over- 
ruled.  For  the  same  reason,  if  there  is  a  demurrer  to  a  part  of  a  bill,  there 
cannot  be  a  plea  or  answer  to  the  same  part,  without  overraling  the  demurrer.  * 

If  a  demurrer  is  too  general,  that  is,  if  it  covers,  or  is  applied  to  the  whole 
bill,  when  it  is  good  to  a  part  only ;  or  if  it  is  a  demurrer  to  a  part  of  a  biU 
only,  but  yet  is  not  good  to  the  ftdl  extent,  which  it  covers,  but  is  so  to  a  part 
only,  it  will  be  overruled ;  for  it  is  a  general  rule,  that  a  demurrer  (it  is  other- 
wise as  to  a  plea^  cannot  be  good  as  to  a  part,  which  it  covers,  and  bad  as  to 
the  rest;  and  thereibre  it  must  stand  or  fall  altogether.  So,  if  a  demurrer  does 
not  oover  so  much  of  the  bill,  as  it  might  by  law  have  extended  to,  it  has  been 
held  to  be  bad.  But  a  demurrer  may  be  put  in,  and  several  causes  assigned ; 
and  if  one  cause  is  good  to  the  whole  extent  of  the  demurrer,  and  another  is 
bad,  the  demurrer  will  be  sustained ;  for,  if  both  were  bad,  the  defendant  may, 
&re  ienus,  assign  new  oaoses  of  demurrer  at  the  argument  to  matters  of  sub- 
stance, although  not  to  matters  of  form ;  so  that  any  one  good  cause,  existing 
of  record,  or  otherwise  assigned,  will  do. 

And  a  defendant  may  put  in  separate  demurrers  to  separate  and  distinefc 
parts  of  a  bill  fer  separate  and  distinct  causes ;  for  the  same  grounds  of  de- 
murrer frequently  wHl  not  apply  to  different  parts  of  a  bilL  And  if  separate 
demurrers  are  put  in  to  different  and  distinct  parts  of  a  bill,  one  demurrer  may 
be  oveiTuled  upon  argument,  and  another  be  allowed.  So  that^  in  this  way, 
the  hazard  of  one  general  demurrer  to  all  the  objectionable  parts  of  a  bill  may 
be  avoided. 

Where  there  are  several  defendants,  if  they  all  join  in  one  demurrer  to  a  bill, 
the  demurrer  may  be  good,  and  be  allowed,  as  to  one  of  the  defendants,  and 
be  bad,  and  disallowed  as  to  the  other  defeodaate;  fer  the  defence  may  ba 
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How  obtained.  ^^^^  though  the  period  for  answering  be  expired  ;(c)[2]  yet 

[*89]  where  *a  defendant  has  permitted  an  injunction  to  go  against 

him  upon  a  dedimus,  the  time  for  answering  being  expired, 

he  will  not  be  allowed  to  demur  alone,  although  he  is  neither 

in  contempt,  nor  under  an  order  for  time.(a)[l] 

(a)  East  India  Co.  v.  Senchtnan,  3  Bro.  Q.  G.  372.    Sower^  t.  Warder,  2 
Cox,  2G8. 

(b)  Edmonds  v.  Savery,  3  MeriT.  304 

■    ■  ■  ■       —  ■  I  ■■■    I   ■!  ■    ■■       ■         ■»     ■  ^.  Ml     i.i  ^  I       ■■      ii»p   I   ■   ■    ■     —  .-I        m»  ■■■■  ■         —■  — ■  ■■  I   -■   11  ■ 

good  aB  to  one  person,  and  be  whoUy  inapplicable  to  another.  And  there  is  a 
dear,  although  a  nice,  disthiction  between  a  denrarrer,  which  is  too  laige  in 
regard  to  all  the  defendants,  and  one,  which  is  too  large  or  inapplicable  to 
some  of  the  defendants.  In  this  respect,  there  is  a  diffbrence  between  pleadings 
in  law  and  in  equity;  for  a  joint  demurrer,  or  a  joint  plea,  badatfto  one 
defendant,  is  at  law  bad  as  to  alL    Story's  Eq.  Plead,  pp.  485-489. 

[2]  Under  tiie  former  dianoery  jHractice  of  the  State  of  New  York,  the  de« 
ibndant,  as  a  general  rule,  after  having  obtained  time  to  answer,  could  not 
demur ;  and  the  court  would  allow  a  defendant  to  put  in  a  demurrer,  after  be 
had  obtained  an  order  for  time,  only  in  certain  special  cases.    But  under  the 
code,  an  order  enlarging  the  time  to  answer  is  an  extension  of  the  time  to 
demur.    Brocbdhsady.  Broadhead,  4  How.  Pr.  Rep.  308.    The  court  (per  Pailcer, 
J.)  in  this  case,  says:  " The  plaintiffs  ask  to  strike  out  the  demurrer  as  irregu- 
lar, on  the  ground  that  the  enlaa^ment  of  the  time  to  answer  gave  the  defend- 
ants no  additional  time  to  demur.    It  was  held  in  the  late  court  of  chancery 
in  Bwrrdl  ▼.  Baineteauai^  2  Paige,  381,  that,  after  a  general  order  made  by  A 
▼ice-chancellor,  at  chambers,  giving  (hrther  time  to  answer,  the  defendant  could 
not  put  in  a  demurrer,  except  on  special  leave  of  the  court ;  and  if  he  put  m 
such  demurrer  without  leave,  it  would  be  ordered  to  be  taken  •off  iSbe  files  of 
the  court  for  irregularity.    But  this  decidon  rested  on  the  ground  that  the  time 
to  demur  could  not  be  enlarged  by  a  chamber  order,  but  that  an  order  of  the 
court  was  necessary  for  that  purpose.    In  this  respect,  the  court  of  chancery 
followed  the  English  practice.    1  Wils.  Ch.  Hep.  468.    3  Swan&  Rep.  683    An 
order  to  enlarge  time  to  answer  could  be  made  at  diambers,  but  an  order  to 
enlarge  time  to  demur  could  only  be  made  in  court    In  Beddl  v.  BedtUj  2  Barb. 
Oh.  Rep.  99,  it  was  held  that  this  prindple  did  apply  to  a  case  of  an  extennon 
of  tlie  time  by  the  voluntar}'*  stipulation  of  the  complainant*B  solicitor.    In  such 
case,  an  extension  of  time  to  answer  gave  the  defendant  the  right  to  demur 
within  the  extended  time.    In  its  more  liber^  sense,  the  demurrer  is  an  atunrer 
to  the  complaint,  and  so  it  was  regarded  under  the  l^te  dmncery  practioe.    It 
was  not  the  restricted  meaning  of  the  word  "answer,"  but  a  want  of  power  to 
use  the  words  "  at  chambers"  in  tlieir  more  liberal  sense,  that  led  to  the  de- 
cision in  2  Paige.     Under  the  code,  there  is  no  question  as  to  the  power  of  a 
judge  at  chambers  to  extend  the  time  to  demiv,  as  well  as  to  answer.    The 
time  within  which  any  proceeding  in  the  action  must  be  had  after  its  com- 
mencement, except  the  time  within  which  an  appeal  must  be  taken,  may  be 
enlarged  by  a  justice  of  the  supreme  court,  or  a  county  judge.   An  enlargement 
of  the  time  to  answef'is,  therefore,  tmder  our  present  practice,  an  extensioii  of 
the  time  to  demur.  * 

[I]  In  certain  spedal  cases,  such  as  surprise,  the  court  vnU  allow  a  defen4- 
ant  to  put  in  a  demurrer,  even  after  he  has  obtained  an  ordw  for  time.    B>'u49 
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•  To  remedy  as  much  as  possible  the  delaj  occasioned  by  How  obtained, 
this  species  of  defence^  the  courts  will  always  permit  a  plea 
or  demurrer  to  an  injunction  bill  to  be  argued  out  of  their 
regular  course.  In  the  exchequer,  the  plaintiff  applies  for  a 
short  day  for  the  argument,  when  the  court  usually  appoints 
the  third  day  after  the  application ;  and  if  upon  a  rule  given 
to  argue,  the  plea  or  demurrer  is  neglected  to  be  set  down, 
for  argument,  or  if  set  down,  is  abandoned  by  the  defendant's 
counsel,  or  is  overruled,  the  plaintiff  may  immediately  move 
for  an  injunction,  which  will  be  granted  till  answer  or  fur- 
ther order.(a) 

As  a  defendant  may  plead  to  part,  demur  to  part,  and 
answer  to  the  rest  of  the  bill; [2]  if,  upon  argument,  either 

(a)  1  Fowl  Ex.  Pr.  235,  236.  •  Vide  aJso  Lamb  ▼.  Bowea^  Bunb.  11.    Sam 
▼.  Bradbury^  ib.  n. 


y.  ABen^  1  Mad.  Rep.  556.  But  the  general  rule  is  thai  the  defendant^  after 
having  obtained  time  to  answer,  cannot  demur.  Difaon  t.  Benaont  Coop.  Oa. 
110.    JSurraU  ▼.  Bainekmx,  2  Paige,  331.     2  Bro.  C.  R.  214.     10  Yea.  U4u 

It  is  always  made  the  special  condition  of  an  order  (fiying  the  defendant  time 
to  demur,  plead,  or  answer  the  complainant's  bill,  that  he  shall  not  demur  alone. 
Whenever,  therefor^  tlie  defendant  has  obtuned  an  order  for  time,  and  is  after- 
wards advised  to  demur,  he  must  also  plead  to,  or  answer  some  part  of  the  bilL 
Hit£  Eq.  PI.  208.  It  has  been  held  that  answering  to  some  &ct  immaterial  to 
the  cause,  and  deujing  combination,  do  not  amount  to  a  oom{rfiance  with  the 
terms  of  such  an  order.  Jd.  ib,  2  P.  Wma.  286.  But  in  another  case,  {Tbn^h 
kirn  V.  Lethbridge^  0  Yes.  1C9,)  which  was  a  bill  for  a  discovery,  the  answer 
gave  no  information,  but  simply  stated  the  death  of  a  peinon,  and  denied  com- 
bination. Lord  Eldon  said  that  acoonling  to  the  practiQe  of  the  oourt^  if  tlie 
defendant  had  been  under  the  order  not  to  demur  alone,  the  addition  of  this 
short  answer  would  have  saved  the  terms  of  that  order.  But  though  an  answer 
as  to  a  single  fiict  will  be  a  sulBoient  compHanoe  with  the  condition,  such  lact 
must  not  be  one  which  is  covered  by  the  demurrer;  otherwise  the  demurrer 
will  bo  overruled  by  the  answer.    2  Dan.  81. 

If  the  dfliBiidant  omits  to  put  in  his  demuirer,  or  to  answer  within  the  time 
limited  by  tfa»  order,  and  an  attachment  is  in  oonsequenoe  issued  agamst  him 
far  want  of  an  answer,  a  demurrer,  even  though  coupled  with  an  answer,  will 
be  irregular;  and  in  such  a  case  the  proper  course  is  to  move  that  the  demurrer 
and  aasw»  be  taken  off  the  file,  and  not  thai  the  demurrer  be  overruled. 
Cwmm  v.Dela  Zouek,  X  Swanst  ld3.    2  Dan.  Pr.  61. 

[2]  The  New  York  Code  of  Procedure  of  1851  provides  that  the  defendant 
may  demur  to  one  or  more  of  several  causes  of  action  stated  in  the  complamt, 
and  answer  the  residue^  Gode^  sea  151.  There  was  no  section  to  correspond 
with  this  in  the  code  of  1648,  and  it  was  held  m  the  case  of  Mcuuherter  v. 
8kfm^  8  How.  Pr.  Rep.  310,  upon  a  construction  of  that  code,  that  a  demurrer 
could  be  interposed  only  to  the  entire  complaint  In  the  case  of  Feopk  v. 
Meyer,  2  Ck)de.  Rep.  49,  and  CfUberi  v.  IkmSf  2  Code  Rep.  50,  upon  a  construc- 
tion of  the  code  of  1849,  it  was  held  that  a  defendant  might  both  domur  and 
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How  obtained,  the  plea  or  demurrer  should  be  overruled,  the  plaintiff  will 
be  entitled  to  move,  upon  that  suggestion,  for  an  injunction ; 

answer  to  the  aame  cause  of  oomplaint    But  this  was  denied  in  Sloeum  t. 
Wheekr,  4  Pr.  Bep.  3*73.    And  sabaeqnently,  in  S^pdhnan  t.  Weufer,  6  Pr.  Bepi 
'  5,  it  was  held  that  a  defendant  could  not  demur  and  answer  to  \he  whole  of  a 
pleading,  at  one  and  the  same  time. 

A  demurrer  to  a  bill  in  chancery  must  express  the  grounds  on  whkh  it  is 
founded.  Noah  v.  SmUhf  6  Conn.  Bep.  422.  A  demurrer  is  an  answer  in  law 
to  the  biB,  though  not^  in  a  technical  sense,  an  answer  aooordlng  to  the  com- 
mon language  of  practice.  New  Jersey  v.  New  Tork^  6  PeterS)  323.  A  defend- 
ant cannot  demur  and  answer  to  the  same  matter,  but  may  to  different  parts 
of  the  bill  Bobertaon  v.  Bingky,  1  M'Cord^s  Ch.  Rep.  352.  A  demurrer  to  a 
bill  in  chanceiy,  which  is  well  taken  as  to  some  point  or  points  therein  named, 
but  not  well  taken  as  to  others,  must  be  overruled  t»  tato.  SJied  y.  GoarfieU  6 
Verm.  Bep.  39.    A  demurrer  bad  in  part  is  void  i»  toto,     Verplanek  t.  CkaneSj 

1  Johns.  Ch.  Rep.  57 ;  Stuyvesant  ▼.  I7ie  Mayor,  Aldermen  and  CamtncnaUy  cf 
the  City  of  New  York,  11  Paige,  414.  Brady  v.  McCosker,  1  Comstock,  222. 
Thayer  v.  Lane,  Harrington's  Ch.  Rep.  247.  WUUams  v.  JSvbbard,  Walker's 
Ch.  Rep.  28.  Thompson  v.  NewUn,  3  Iredell's  Eq.  Rep.  3^8.  Contra,  Fiope  y. 
Stanabury,  2  Bibb,  484. 

Upon  a  demurrer  to  an  amended  bill,  if  any  part  of  the  disooyeiy  ooyered  by 
such  demurrer  appears  to  be  material  and  proper,  for  any  purpose  of  the  sniti 
the  demurrer  will  be  overruled.  And  the  defendant  cannot,  upon  the  argu- 
ment of  the  demurrer,  insist  that  the  discoyery  called  for  is  contained  in  his 
former  answer.  Chazoumea  v.  JfiOs,  2  Barb.  Ch.  Rep.  416.  When  a  bill  in 
equity  seeks  special  and  goieral  relief)  and  also  a  discoyery  and  relief  is  the 
principal  otgect^  and  disoovery  is  sought  merely  as  rnddental  to  the  relief  if 
the  plaintiff  shows  no  title  to  the  relief  sought^  a  demurrer  lies  to  the  whole 
bill  Fbol  y.  Uoyd,  5  Met  Rep.  525.  A  demurrer  to  a  bill  may  be  oyerroled 
in  part  and  sustamed  in  part  Pope  v.  Stan^mryy  2  Bibb,  484.  If  a  demurrar 
be  general  to  the  whole  bill,  and  be  bad  in  part,  it  must  be  oyerruled.  If  it  b« 
good  for  discovery,  and  not  for  relielj  a  general  demurrer  to  the  whole  hill  ia 
bad ;  the  defendant  should  in  such  case  answer  as  to  the  discovery,  and  damur 
to  the  re]ie£  Eiginbotham  v.  Bumet,  5  Johns.  Ch.  Rep.  186.  By  demurring-, 
the  plaintiff  admits  the  facts  as  stated  in  the  bOl.  Hie  Stata  o/BhodaJskmdy. 
The  State  of  Maaaachuaetta,  15  Peters,  333.    Ocean  Hfisurance  OompoMy  v.  jF\mU^ 

2  Story's  Rep.  59.  The  oourt  will  not  examine  aimmda,  what  fiicts  mii^t  or 
might  not  defeat  the  IhII  ;  for  this  is  the  office  of  an  answer  or  plea.  Jb,  To 
a  bill  of  discovery  agamst  a  surviving  partner,  and  for  an  account^  a  demnmr 
to  the  discovery,  alleging  that  it  might  subject  him  to  penalties  under  the  laws 
of  the  United  States,  is  bad;  it  should  state  why  and  wherefore  a  forfoitnre 
would  be  the  consequence  of  disoovery.  But  whether  it  would  be  neoessaiy 
or  pn^per  to  state  the  nature  of  the  commeroe  carried  on,  quare  f  Sharp  y. 
Sharp,  3  Johns.  Ch.  Rep.  407.  A  defendant  cannot  plead  or  answer,  and 
demur  both,  to  the  whole  bill,  or  the  same  part  of  a  bill  Cfhrk  v.  Pha^  6 
Johns.  Ch.  Rep.  214.  BecMchaimp  v.  Cfibba,  1  Bibb,  481.  The  oourt  indinad 
to  the  opinion  that  the  filing  of  a  general  demurrer  was  to  be  considered  as  a 
waiver  of  all  defects  in  the  service  of  the  subpoena.  Ogden  v.  Oitbana,  TfnimL 
Big.  170,  8.  1. 

Where  supplemental  matter  is  fanproperly  inserted  in  a  bill  of  revivor  and 
supplement,  it  does  not  authorize  the  defendant  to  demur  to  the  whole  bill ; 
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and  even  if  both  plea  and  demurrer  should  be  overruled,  How  obtained- 
some  equity  niay  still  be  shown  for  granting  or  continuing 

he  Aoold  demur  to  the  supplemental  matter  only.  JRandoiph  t.  DickersaUf  5 
Paige,  517.  Where,  from  the  complainant's  bill,  it  appears  that  he  has  not 
brought  his  within  the  time  limited  by  law  for  that  purpose,  the  defendant  may 
avail  himself  of  the  objection  by  demurrer,  or  by  insisting  upon  the  benefit  of 
the  statute  in  his  answer.  Van  Hook  y.  WMUock,  *l  Paige,  373.  A  demurrer, 
bad  in  part,  is  bad  in  toio.  But  where  a  demurrer  to  the  discovery  is  over- 
ruled, because  it  covers  too  much,  on  exceptions  to  the  defendant's  answer,  he 
may  raise  the  question  of  the  materiality  of  the  dispovery.  Kuypers  v.  He- 
farmed  Dutch  Ghurchf  6  Paige,  670.  A  plea  cannot,  in  the  court  of  chancery, 
be  substituted  in  a  demuirer.  Evertson  v.  Ogden,  8  Paige,  276.  Upon  a  de- 
murrer to  the  whole  bill,  the  defendant  cannot  insist  that  some  of  the  allega- 
tions of  the  complainant  are  unnecessary  or  impertinent  Beach  v.  Beach^  11 
Paige,  161.  After  a  demurrer  to  the  whole  of  a  bill  has  been  argued  and  al- 
lowed, the  bill  is  out  of  court,  and  therefore  caimot  be  regularly  amended ;  but 
where  a  demurrer  leaves  any  part  of  the  bill  untouched,  the  whole  may  be 
amended,  notwithstanding  the  allowance  of  the  demurrer.  Dudley  v.  MaUery^ 
4  Geo.  Rep.  62.  (Vide  Story's  £q.  PL  g  459.  3  Kit£  £q.  PL  by  Jeremy, 
215^  216,  and  cases  dted.  Cooper's  Eq.  PL  116.  11  Yes.  72.)  On  a  bill  of 
review,  alleging  that  the  decree  was  not  enrolled,  it  will  not  do  for  the  defend- 
ant to  demur  and  insist  in  ther  pleading  that  the  decree  was  enrolled.  He  would 
thus  make  it  a  speaking  demurrer.  •  The  party  should  plead  the  decree,  as  en- 
rolled, and  demur  against  opening  it.  Nor  should  he  therein  allege  a  want  of 
affidavit — this  is  matter  for  a  motion.  IbUmadge  v.  Lovett,  3  Edw.  Ch.  Bep. 
563. 

A  demurrer  will  not  hold  to  an  irregularity  of  practice,  in  regard  to  the  bring- 
ing or  filing  of  a  bill,  and  his  demurrer  is  overruled,  and  he  dedine  answering 
over,  he  thereby  admitB  all  the  allegations  of  the  bill  to  be  true,  and  he  cannot 
afterwards  question  the  correctness  of  the  decree  by  denying  the  truth  of  those 
allegations.  MiUer  v.  Davidson^  3  Gillman's  Rep.  618.  The  correct  practice, 
on  oveiTuling  a  demurrer  in  chancery,  is  the  entry  of  an  order  that  the  defend- 
ant answer  the  bill ;  and  if  he  neglect  so  to  do,  the  complainant  may  have  the 
bill  taken  pro  oonfeeeo^  and  the  court  will  then  render  the  proper  decree.  lb. 
Where  the  demurrer  does  not  go  to  the  whole  bill,  it  must  dearly  express  the 
particular  part  which  it  is  designed  to  cover,  so  that  upon  a  reference  of  the 
answer  to  the  residue  of  the  bill  upon  exceptions  for  insuffidenc^,  the  master 
may  be  able  to  ascertain  precisely  how  fiur  the  demurrer  goes,  and  how  much 
of  the  bill  remains  to  be  answered.    Jairvia  v.  PaitMr^  11  Paige,  660. 

Upon  a  general  demurrer  to  a  bill  for  relief  upon  the  ground  of  fWtud,  it  is 
not  necessary  to  inquire  whether  some  grounds  of  relief  stated  in  the  bill,  do  ** 
not  appear  upon  the  face  thereof  to  bo  barred  by  lapse  of  time.  If  that  ques- 
tion is  sought  to  be  raised  on  demurrer,  it  must  be  done  by  a  separate  demurrer 
to  those  particular  parts  of  the  bOL  iSadbby  v.  iicwiw,  2  Barb.  Gh.  Rep.  23.  A 
general  demurrer,  without  any  special  cause  assigned,  has  the  effect  only  to 
turn  the  inquiry  upon  the  equities  of  the  bUl.  WMovn  v.  TSUer,  10  Ala.  Rep. 
806.  Where  discovery  is  inddental  to  relieij  a  demurrer,  which  is  well  takeu 
to  t!ie  relief  holds  good  as  to. the  discovery.  Smmn  v.  Bekher,  3  Edw.  Ch. 
Rep.  117. 

When  an  objection  to  a  bill  is  apparent  on  its  Ikoo,  it  may  be  demurred  to ; 
but  when  not  apparent  in  the  bill  itself  the  proper  mode  of  defence  is  by  plea 

27 
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How  obtained,  an  injunction  arising  out  of  the  defendant's  answer :  thus 
where  there  was  a  demnrrer,  plea,  and  answer  to  .an  injunc- 

or  answer.  Aldenon  v.  Biggars^  4  Hen.  &  Kun£  4*73.  Barria  r.  Thorr^,  1 
Hen.  ft  Monf.  18.  MikheM  y.  Lennooi,  2  Paige,  280.  Smets  v.  WiOiafM,  4 
Paige,  364.  In  a  sait  concerning  property,  if  it  appeara  npon  the  face  of  the 
complainant's  bill  that  the  matter  in  dispute,  exdusive  of  costs,  does  not  exoeed 
$100,  the  defendant  may  either  demur  or  more  to  dismiss  the  bill  with  costs;. 
SmdB  y.  WiOiamSj  4  Paige,  364.  The  defendant  is  not  bound  to  look  beyond 
the  copy  of  the  bill  which  is  served  on  his  solicitor ;  and  if  that  does  not  contain 
the  requisite  affidayit  or  i^eriflcation  to  give  the  court  jurisdiction  of  the  case, 
he  may  demur  to  the  bill  on  that  ground.  Lansing  v.  FBdne^  4  Paige,  639. 
Demurrer  to  a  bill  seeking  a  new  tried  in  ejectment,  on  the  ground  of  combina- 
tion, partialities,  and  prejudices  against  plaintiff's  daim  at  law  in  the  county 
where  tried ;  and  that  these  things  were  not  discorered  in  time  to  chauge  the 
Tenue  sustained.  Shunt  y.  Garen,  3  Haywood,  88.  The  defendant  must 
demur  to  that  part  of  the  bill  which  claims  a  disoovery,  if  he  intends  to  object 
to  it  in  argument  Payne  v.  HaOumay^  3  Yerm.  Rep.  212.  A  demurrer  to  a 
InU  may  be  overruled  in  part  and  sustiuned  in  part  Pope  v.  Stantturyy  2  Bibb, 
484.  Want  of  an  averment  in  a  bill  filed  to  avoid  the  statute  of  limitation^ 
on  the  ground  that  the  defendant  had  countenanced  the  complainant's  daim 
and  encouraged  hopes  of  compromise,  that  suoh  acts  of  the  defendant  were 
done  withm  five  years,  is  itself  ground  of  demurrer  to  the  bill.  WaBer  v. 
Demint^  1  Dana,  92.  Where  a  decree  in  a  former  suit,  to  whidi  the  plalnfaff 
and  defendant  were  parties,  appears  on  the  fece  of  the  bill,  the  defendant  may 
demur.  Devoue  v.  Fatnningj  4  Johns.  Oh.  Rep.  199.  If  a  defendant  intends  to 
object  to  the  jurisdiction  of  the  court,  he  should  demur  to  the  prayer  of  relief 
it  is  too  late  to  object  to  the  hearing,  after  having  put  himself  on  the  merits, 
in  his  answer.  lAvingston  v.  Lwingston^  4  Johns.  Oh.  Rep.  287.  A  demurrer 
will  lie  to  a  bill  in  equity,  if  it  appear  upon  the  feoe  of  it  that  the  complainant 
has  not  sued  within  the  time  limited  by  the  statute  of  limitationa.  Dunkp  v. 
OUfba,  4  Yerger,  94. 

To  a  bill  in  chanowy  brought  for  a  spedflc  performance  of  a  contract  ibrthe 
nle  of  lands,  the  defendant  may  avail  himaelf  of  the  statute  of  ihwds,  either  by 
a  plea  or  demurrer,  unless  in  certain  excepted  cases,  appearing  on  the  fece  of 
the  bill.    Meacfi  v.  Stone,  1  D.  Chip.  182.    Where,  to  a  WD  in  ohaaoeiy  filed 
by  a  purchaser  of  land,  alleging  a  previous  oonveyance  of  part  of  the  same  pre- 
mises, executed  by  his  gnmtor,  to  have  been  obtained  by  fiwid,*  and  that  the 
grantee  under  such  fitmdulent  deed  had  entered  into  possession  and  held  and 
occupied  the  premises,  praying  a  discovery,  an  account,  and  general  relief  the 
defendant  demurred,  relying  upon  his  possession  under  his  deed,  as  rendering 
void  the  conveyance  to  the  complainant    Hdd,  that  the  possession  under  the 
deed  admitted  by  the  demurrer  to  have  been  fraudulently  obtained,  could  not 
be  considered  adverse  so  as  to  avoid  the  deed  to  the  complainant,  and  the  de> 
murrer  was  overruled,  and  the  defendant  decreed  to  answer.    Livmffston  ▼. 
Arn  Iron  Go.  9  Wend.  611.    In  a  suit  fer  specific  perfonnance  of  a  contract  in 
relation  to  land,  if  the  agreement  i^peara  in  the  bill  to  be  by  parol,  and  no 
facts  are  aUeged  to  take  the  case  out  of  the  statute  of  firands,  the  defendant  may 
demur  to  the  bill     Owwie  v.  Oraham,  2  Paige,  17t    Where  it  appears  upon 
the  fece  of  the  bill  that  the  complainant's  suit  is  barred  by  the  lapse  of  tame, 
the  defendant  may  demur  to  the  bill  on  that  ground.    And  it  is  not  necessary 
to  set  up  that  defence  by  plea  in  suoh  aoase.    Hwa^beriy,  Beehr  dfccL  ^  THnitf 
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tion  bill,  the  demurrer  was  overruled,  and  the  plea  ordered  ^^^  obtained. 
to  stand  for  an  answer,  with  liberty  to  except;  yet  an  injuiv> 
tion  was  granted  upon  the  merits  confessed  in  the  answer.(a) 

-r  (a)  Mansfield  v.  Oook,  1  Fowl  Ex.  Pr.  236. 

Ckwchf  t  Paige,  195.  On  a  bill  in  chancery  for  the  recovery  of  the  rents  and 
profits  of  real  estate,  when  it  appears  from  the  bill  itself  that  the  premises  were 
held  adversely  by  the  defendant  for  more  than  twenty  years ;  if  the  complain- 
ant's case  comes  within  any  of  the  exceptions  in  the  statute  of  limitations^  the 
&cts  bringing  the  case  within  the  exceptions,  must  be  stated  in  the  bill,  or  the 
defendant  may  demur.    i&. 

If  the  admission  or  discovery  of  a  &ct  stated  in  the  bill  or  called  for  by  the 
inteiTogatories,  cannot  aid  the  complainant  in  his  suit,  or  in  obtaining  the  relief 
he  claims,  the  defendant  may  demar.  Kuypera  v.  Unarmed  Dutch  Churchy  6 
Paige,  570.  And  where  the  complainant  upon  the  whole  case  as  stated  in  the 
bill  is  not  entitled  either  to  discovery  or  relief  the  defendant  should  demur  to 
the  relief  as  well  as  to  the  discovery.  lb.  By  the  statute  law  of  Alabamk^  a 
demurrer  to  a  bill  in  equity  is  no  admission  of  the  truth  of  the  allegations  in 
the  bill,  and  it  is  error  to  enter  a  decree  in  a  case  where  the  bill  has  been  de- 
mured  to  without  an  answer,  or  a  decree  pro  am/esso.  Forrest  v.  Sobinaon^  4 
Porter,  44.  A  defendant  can  demur  for  want  of  proper  parties  only  in  those 
cases  where  it  is  apparent  from  the  bill  itself  that  there  are  other  persons  who 
ought  to  be  made  parties.  Bobinson  v.  Smith,  3  Paige,  222.  It  is  good  ground 
of  demurrer  to  the  whole  bill,  that  a  person  who  has  no  interest  in  the  contro- 
versy, and  has  no  equity  as  against  the  defendant,  is  improperly  joined  as  a 
party  complainant  CUxrkson  v.  De  Peysier,  3  Paige,  336.  Where  a  general 
demurrer  to  the  whole  bDl  is  overruled  fer  want  of  equity,  the  defendant  may 
demur  ore  temu,  upon  the  ground  that  the  suit  is  brought  by  a  feme  covert  in 
her  own  name^  when  she  should  have  prosecuted  by  her  next  friend.  GarUck 
Y.  Strong,  3  Paige,  440. 

Where  it  appears,  on  the  laoe  of  the  bill,  that  the  complainant  has  omitted 
to  bring  belbre  the  court  persons  who  are  necessary  parties,  the  defendant  may 
demur.  Mitchell  v.  Lenox,  2  Paige,  281.  The  objection  of  a  misjoinder  of  par- 
ties complainants,  should  be  taken  either  by  demurrer  or  in  the  answer.  It  is 
too  late  to  urge  a  formal  objection  of  this  kind  for  the  first  time,  at  the  hearing: 
Trustees  of  Wateriown  v.  Oowen,  4  Paige,  310.  Where  it  appeared  from  a  bill 
in  chanoeiy  that  a  party  defendant  had  had  an  interest  in  the  8ubjec^matter ; 
and  it  did  not  appear  clearly  that  he  had  parted  with  that  interest;  an  excep- 
tion to  his  being  made  a  party,  taken  under  a  general  demurrer  to  the  bill,  was 
hM  not  to  be  sustainable.  Ortme  v.  DenUng,  7  Conn.  Rep.  387.  But  if  it  does 
not  i^ypear  from  the  bill  that  a  party  defendant  has,  or  ever  had  an  interest; 
such  a  want  oi  interest  may  be  taken  advantage  of  on  a  general  demurrer.  lb. 
If  a  bill  against  husband  and  wife  show  an  interest  in  the  husband,  but  none 
in  the  wife,  and  both  join  in  a  general  demurrer,  it  will  be  sustained  as  to  her. 
lb.  To  support  an  objection  that  other  persons  should  have  been  made  plain* 
tifi^  it  is  necessary  that  this  be  clearly  shown  by  the  bill,  or  the  defendant 
most  aver  it  Therefore,  where  it  appeared  fit>m  a  bill  of  foreclosure  that  the 
mortgage  was  given  to  the  plaintiff,  acting  in  behalf  of  a  turnpike  company, 
but  did  not  appear  who  composed  the  company ;  the  non-joinder  of  such  com* 
pany  w«8  held  not  to  be  a  gsound  of  demurrer.    lb. 
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How  obtained,  the  situation  in  which  they  would  have  been,  if  the  demurrer 
had  never  been  filed.     As  observed  by  Lord  Eldon :  "  while 

complaint  is  within  the  equity  juriadiction  of  the  court.  Bo9bm  Water  Bower 
Co.  y.  Boston  and  Worcester  Railroad  OorporaMon,  16  Pickering,  612.  Demur- 
rer because  the  bill  waa  exhibited  for  distinct  causes,  which  had  no  relation 
to,  or  dependence  on  eadi  other,  and  which  concerned  divers  and  distinct  per- 
sons, who  had  no  common  interest  therein.  But  the  demurrer  was  oyerroled, 
it  appearing  to  the  court,  that  the  specifications  in  the  bill  had  relation  to  one 
subject-matter,  in  which  all  the  defendants  are  alleged  to  have  been  combined 
and  concerned  to  the  prejudice  of  the  plaintiff.  Brown  y.  Haven  et  aL  B  Fair- 
field, lU. 

Where  D.  by  her  will,  appointed  H.  L.  J.  and  C.  trustees  under  her  will, 
and  devised  and  bequeathed  to  them,  or  to  such  of  them  as  should  accept  the 
trust,  and  to  the  survivors  or  survivor  of  them,  or  to  such  other  person  or  per- 
sons as  might  become  trustees  thereof  in  virtue  of  the  subsequent  provisions 
of  her  will,  her  residuary  estate,  real  and  personal,  upon  various  active  trusts; 
and,  in  a  subsequent  clause  of  the  will  provided  that  as  often  as  it  shoiild  hap- 
pen that  her  said  trustees,  by  death,  removal  ftx>m  the  United  States,  or  other- 
wise, should  be  reduced  to  the  number  of  two,  or  one  only,  her  children  then 
living,  or  a  majority  of  them,  or  in  case  a  majority  of  her  children  living  at  the 
time  of  her  death,  should  be  dead,  then  her  surviving  children  and  her  grand- 
children, if  of  fiill  age,  ftc,  at  a  meeting  for  that  purpose,  held  upon  notice^ 
should  nominate  to  the  surviving  trustees  or  trustee^  three  or  more  discreet 
flreeholders,  to  be  associated  with  the  said  two  or  one  surviving  trustees  or 
trustee,  and  that  it  should  be  the  duty  of  the  surviving  trustees  or  trustee  to 
accept  one  or  more  of  the  persons  so  to  be  nominated,  to  be  joined  in  the  trust, 
and  should  dedare  such  consent  and  acceptance  by  a  writing  under  their  hands 
and  seals ;  and,  upon  &ilure  of  such  a  meeting,  nomination,  and  aooeptaooe^ 
the  testatrix  authorized  her  surviving  trustees  or  trustee,  Ac.,  from  time  to 
time,  by  writing,  Ac.,  to  nominate  and  appoint  one  or  more  persons  to  be  trus- 
tees, fta  And  C.  S.  and  F.  filed  a  bill,  as  trustees  under  the  will  of  D.  and  in 
such  bill  alleged  that  J.  and  L.,  two  of  the  trustees  named  in  the  will,  declined 
to  accept  the  trust,  and  that  in  June,  1833,  W.  was  appointed  to  act  as  trustee 
in  place  of  J.  and  L.  in  pursuance  of  the  provisions  of  the  will ;  and  that,  in 
March,  ISSt,  W  resigned  his  office  of  trustee,  and  the  compl^nant  S.  was  duly 
appointed  trustee  under  the  will,  with  H.  and  C.  ^  and  that,  in  October,  1840, 
H.  died,  and  the  complainant  F.  was  duly  appointed  trustee  under  the  will, 
with  S.  and  C.  Held,  on  demurrer,  that  the  bill  was  defective  in  not  stating 
how,  in  what  mode,  and  by  whom,  W.  S.  and  F.  were  appofcted  trustees,  and 
in  what  manner  W.  resigned  his  trust,  and  was  discharged  as  trustee.  Cruger 
and  oHhere  v.  J9aflu2dy,  adminisirator,  dkc,  11  Paige,  314. 

Where  a  defendant  cannot  answer  as  to  particular  facts  charged  in  the  bill 
without  criminating  himself  or  subjecting  himself  to  a  penalty,  or  forfeiture, 
he  may  demur  to  the  discovery  and  answer  as  to  the  relief.  Livmgston  ▼. 
Sarris,  3  Paige,  528.  A  demurrer  to  a  bill  because  it  prayed  a  discovery  of 
that  which  would  subject  the  defendants  fo  the  penalties  of  the  act  against 
buying  pretended  titles,  cannot  be  supported,  if  the  answer  need  not  necessa- 
rily show  a  scienter  of  the  vendor^s  being  out  of  possession,  and  a  subsisting 
adverse  possession.  Leroy  v.  Servis,  CaL  Gas.  3.  S.  C.  1  Johns.  Cas.  41t. 
Where  one  of  several  defendants  demurs  to  discovery  on  the  ground  that  it 
would  subject  him  to  a  criminal  prosecution,  his  demurrer  should  be  confined 
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it  is  in  oontomplation  whether  a  good  case  can  be  made  How  obtained, 
or  not ;  if  it  turns  out  in  the  result  of  tiiie  demurrer,  that 

to  Bodi  parti  of  fbe  biU  as  tend  to  implicate  him  in  the  supposed  caime.    Bmr^ 

pee  y,  SmiA,  Walk.  Oh.  Bep.  32*7.    Where  a  bill  for  disooyery  and  relief  is 

filed  against  a  party  who  is  not  liable  to  a  decree  for  relief  bnt  is  boond  to  i 

make  disoovery  a  demnrrer  by  him  to  the  whole  bill  will  be  oTenroled.    He 

shotdd  demur  only  to  that  part  of  tho  bill  which  seeks  relief.    Wright  ▼.  Ikmte, 

I  Met  Bep.  S37. 

After  a  demurrer  of  record  to  the  whole  bill,  is  overroled,  the  defendant  may 
demur  ore  tenus  to  the  part  of  the  bill  which  is  demuirable,  and  such  demutrer 
will  be  allowed.  But  he  will  not  be  allowed  his  costs.  lb.  (Vide  Stat  of 
Mass.  1841,  129.)  If  a  bill  contain  an  atlegaiion  of  fraud,  it  is  a  general  rule 
that  sQch  allegation  must  be  answered,  and  a  general  demurrer  cannot  be 
allowed.  StovaU  y.  Northern  Bank  of  Miseuaippiy  5  Smedes  &  Marshall's  Bep. 
1*7.  Demurrer  allowed  where  the  complainant,  plaintiff  at  law  had  levied  on 
property  under  a>i  /a^  and  it  was  claimed  by  a  third  party  who  brought  re- 
plevin against  the  sheriff  and  the  complainant  asked  for  discovery  as  to  own- 
ership, and  that  the  action  of  replevin  might  be  stayed — ^e  lull  not  showing 
any  want  of  evidence  at  law.  Soma  v.  BdcAer,  3  Edw.  Gh.  Bep.  117.  Where 
a  plaintiff  files  a  bill  to  secure  the  payment  of  his  own  debt  out  of  the  property 
he  alleges  to  have  been  fiaudulently  conveyed  by  his  debtor,  and  states  that 
he  files  it  for  his  own  benefit,  and  for  that  of  other  creditors,  whom  he  does  not 
make  parties,  this  is  no  cause  of  demnrrer.  Farieh  v.  Sloanit  3  Iredell's  Bq. 
Bep.  607.  When  a  ihct,  assigned  as  the  cause  of  demurrer,  does  not  appear 
in  the  statement  of  the  bill,  the  demuirer  will,  of  course,  not  be  sustained.  lb. 

After  a  defendant  has  obtained  a  chamber  order  ih>m  a  vioe-chanoelior, 
granting  him  fhrther  time  to  answer,  he  cannot  put  in  a  demurrer  to  tise  bill 
without  special  leave  of  the  court  JBeddl  v.  BedO,  2  Barb.  Oh.  Bep.  99. 
(Vide  2  Paige,  331.)  Bat  Hils  principle  does  not  vpply  to  a  case  of  the  eacten- 
sion  of  the  time  by  the  voluntary  stipulation  of  the  complainant's  solicitor.  lb, 
H  however,  under  a  stipulation,  extending  the  time  to  answer,  a  defendant 
puts  in  a,  demuirer  which  is  clearly  fiivoJous,  it  will  be  taken  from  the  files. 
Jb,  A  defendant  cannot  demur  to  a  bill  for  the  miiQoinder  of  other  persons  as 
co-defendants.  Wkitbedc  v.  Edgar,  2  Barb.  Oh.  Bep.  106.  A  demturer  to  the 
whole  bill  does  not  lie  merely  because  the  prayer  for  relief  is  too  broad.  The 
proper  course  in  such  a  case,  is  to  demur  to  the  part  of  the  relief  specifically 
prayed  for,  to  which  the  complainant  is  not  entitled  upon  the  case  made  by  his 
bill.  lb.  The  omission  to  state  in  a  bill,  the  com]^ainant's  addition  or  occu- 
pation, is  not  a  ground  of  demurrer.  Orove  v.  FeUie,  4  Sand.  Oh.  Bep.  403. 
So  of  the  omission  d  the  signatures  of  the  solicitor  and  counsel  The  bill  wiU 
be  taken  from  the  file  on  motion,  for  the  latter  defect  Jfb,  Under  tiie  17th 
general  role  of  the  New  York  court  of  chuicery,  it  is  a  good  ground  of  jspecial 
demuirar  that  the  bill  does  not  waive  the  answer  on  oath,  where  there  is  no 
verification  of  the  bilL    lb. 

A  bill  by  persons  claiming  to  be  neizt  of  kin  of  a  testatw,  against  the  exe- 
enton  for  an  account  making  persons  claiming  an  interest  in  the  personal  es- 
tate, as  next  of  kin,  parties  defendants,  but  alleging  that  the  latter  have  no 
light,  title,  or  interest  in  the  estate^  either  as  next  of  kin  or  otherwise,  is  de-  ^ 
murrable  as  to  them.  Muir  v.  The  DruOeee  of  ike  Leake  and  W<M  Orphan 
Mouee^  3  Barb.  Oh.  Bep.  477.  If  the  complainant,  in  a  foreokMnre  suii^  omits 
to  state  in  his  bin  whether  any  prooeedhigs  have  been  had  at  law  for  tiie 
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How  obtained,  there  is  an  equitable  case,  the  principle  is,  to  deal  with  it  as 
an  equitable  case  from  the  first,  and  therefore  it  is  the  duty 

recovery  of  the  debt  secured  by  the  mortgage,  or  if  he  states  the  recovery  of  • 
judgment  at  law  for  the  mortgage  money,  without  aJso  alleging  that  an  exe- 
cution has  been  issued  on  such  judgment^  and  returned  by  the  sheriff  unsatisp 
fled,  the  defendant  may  demur  to  the  bilL  And  the  complainant  cannot,  by 
a  false  averment  that  no  judgment  has  been  recovered  for  the  mortage  debt, 
cast  the  burthen  upon  the  defendant  of  alleging  and  proving  Hiat  the  remedy 
*  at  law  has  not  been  exhausted  by  the  return  of  an  execution  unsatisfied ;  after 

proving  that  a  judgment  at  law  had  been  recovered  previous  to  the  filing  of 
the  bill.    North  River  Batik  v.  Hogers,  8  Paige,  648. 

A  defendant  cannot  demur  and  answer  to  the  same  matter,  but  may  to  dif- 
ferent parts  of  the  bilL  .  An  answer  to  the  same  part  overruled  the  demurrer. 
Robertson  v.  Bmgley,  1  McCord's  Ch.  Rep.  352.  A  defendant  cannot  plead  and 
demur  to  the  same  part  of  a  bill ;  the  plea  overrules  the  demurrer ;  but  if  a 
plea  and  answer  be  put  in  to  part  of  a  bill,  and  demurrer  to  another 
part,  it  is  error  to  dismiss  the  biU  on  argument  to  the  demurrer.  JBoaucAomp 
V.  -Gibbe,  1  Bibb^  481.  If  an  answer  commences  as  an  answer  to  the  whole 
bill,  it  overrules  a  plea  or  demurrer  to  any  particular  part  of  the  bill,  alliiough 
such  part  is  not  in  &ct  answered.  Lecbcraft  v.  Dempreyy  4  Paige,  124.  Where 
a  defendant  demurred  both  to  discovery  and  relief  as  to  part  of  the  complain- 
ant's bill,  and  answered  as  to  the  residue,  but  in  his  answer  inserted  a  general 
denial  of  knowledge  as  to  any  matters  of  the  bill  other  than  those  he  had  an- 
swered, and  concluded  his  answer  with  the  usual  traverse.  Held  that  such 
answer  covered  a  part  of  the  discovexy  to  which  the  demurrer  related,  and 
therefore  overruled  the  demurrer.     SpoJ/ord  v.  Manning,  6  Piuge,  383. 

If  upon  a  demurrer  to  a  bill  in  equity  it  appears  that  the  plaintiff  is  entitled 
to  relief  as  to  some  of  the  matters  set  forth  in  the  bill,  and  not  as  to  others, 
the  demurrer  should  be  overruled,  unless  the  bill  be  multi&rious.  Dismock  v. 
JMa^by,  20  Pidcering,  368.  A  demurrer  must  be  founded  on  some  dry  point  of 
law.  VerplaTtck  v.  CameSj  1  Johns.  Cb.  Rep.  5*7.  The  question  of  appointing 
a  receiver  is  not  the  subject  of  a  demurrer.  R}.  A  demurrer  bad  in  part  is 
void  in  toto.  R).  To  a  bill  for  a  discovery  against  a  surviving  partner,  and 
for  an  account,  a  demurrer  to  the  discovery,  alleging  that  it  might  subject  him 
to  penalties  under  the  laws  of  the  United  States,  is  bad ;  it  should  state  why 
and  wherefore  a  forfeiture  would  be  the  consequence  of  discovery.  Sharp  v. 
Sharp,  3  Johns.  Gh.  Rep.  40*7.  But  whether  it  would  be  necessary  or  proper 
to  state  the  nature  of  the  commerce  carried  on :  quere  t  R).  Where  there  is 
a  general  demurrer  to  the  whole  bill,  filed  for  discovery  and  relief  and  the 
plaintiff  is  entitled  to  an  answer  to  any  part  of  the  bill,  the  demurrer  will  be 
overruled.    Kimber^  v.  Sdb,  3  Johns.  Ch.  Rep.  46*7. 

Where  a  decree  in  a  former  suit,  to  which  the  plaintiff  and  defendant  were 
porties,  appears  on  the  faoe  of  the  bill,  the  defendant  may  demur.  Damme  v. 
Farming,  4  Jc^ns.  Ch.  Rep.  199.  If  a  bill  blends  together  a  demand  by  the 
plaintiff,  as  legatee  against  the  defendant,  as  executor,  with  a  demand  of  the 
plahitiff  in  his  private  capacity,  against  the  defendant,  in  his  individu^  char- 
acter, it  is  good  cause  of  demurrer.  R). 
^  If  a  defendant  intends  to  object  to  the  jurisdiction  of  the  court,  he  shouM 

demur  to  the  prayer  of  relief;  it  is  too  late  to  object  at  the  hearing  after  having 
put  himself  on  the  merits  in  his  answer.  lAvingsUm  v.  Livingston,  4  Johns.  Oh. 
Rep.  290.    If  a  bill  for  discovery  and  relief  be  good  for  discovery,  a  demurrer 
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« 

of  the  court,  to  place  the  defenda&t,  where  he  would  have  How  obtained, 
been,  but  for  an  untenable  defence."(<^)  In  the  case  which 
contains  these  observations,  the  defendant  in  equity,  pending 
a  demurrer  which  he  had  put  in,  had  taken  the  plaintiff  in 
execution ;  the  demurrer  was  afterwards  overruled,  and  the 
common  injunction  obtained,  Lord  Eldon,  upon  motion,  dis- 
charged the  plaintiff  out  of  custody ;  but  as  the  judgment 
had  been  satisfied  by  the  plaintiff's  having  been  taken  in 
execution,  and  if  he  had  been  discharged  the  debt  would 
have  been  lost :  it  was  done  upon  the  terms  of  his  und^- 
taking  again  to  confess  judgment(ft)  So  in  the  case  of 
Baphael  v.  Birdwood,{c)  where,  in  consequence  of  a  demurrer 
having  been  put  in  which  was  afterwards  overruled,  and  the 
argument  having  been  postponed  for  the  convenience  of  the 
defendant's  counsel,  the  plaintiff  had  been  prevented  fix)m 
obtaining  the  common  injimction ;  this  principle  was  attend- 
ed to,  and  a  special  motion  for  an  injunction  *to  stay  trial,  [*81] 
without  the  previous  order  for  the  common  injunction,  was 
granted. 


If  a  defendant  has  appeared,  and  the  time  for  answering  be  Jj^^^rtime 
not  out,  or  if  he  has  answered  in  time,  an  injunction  can  then  for  answering 

is  not  out,  or 

/  N  «  ,r    .     ««^  defendant  haa 

(a)  3  Menv.  236.  answered  in 

(&)  Franklj^  v.  Thomas,  3  Meriv.  225.  time, 

(c)  Frankly  n  v.  ThtmaSy  3  Meriv.  229,  n. 

to  the  whole  bin  is  bad.  lb.  294.  Bat  the  English  practioe,  it  seems,  is  dif- 
ferent; and  sndi  demurrer  would  be  good.  Ih,  If  a  demurrer  be  general  to 
the  whole  bfll,  and  be  bad  in  part,  it  must  be  orenruled.  If  it  be  good  for  dis- 
covery and  not  for  relief,  a  general  demurrer  to  the  whole  bill  is  bad ;  the  de- 
fendant should,  in  such  case,  answer  as  to  the  discovery,  and  demur  to  the  relief. 
Bi^nbotham  v.  Burnet^  5  Johns.  Oh.  Rep.  186. 

Causes  of  demurrer  may  be  assigned  ere  t&mu,  Brtnherhoff  v.  Broum,  € 
Johns.  Ch.  Rep.  149.  A  defendant  cannot  plead  or  answer,  and  demur  both, 
to  the  whole  bill,  or  the  same  part  of  a  bill  Cicarh  v.  Phetps,  6  Johns.  Gh.  Rep. 
214.  A  demurrer  cannot  be  aHowed  in  part  where  it  covers  too  much;  aad 
if  any  part  of  the  matter  covered  by  the  demurrer  is  also  covered  by  a  plea  or 
answer,  the  whole  demurrer  is  overruled  by  such  plea  or  answer.  Jarvis  v. 
Pialmer^  11  Piuge,  650.  Where  a  demurrer  is  overrtded,  and  there  is  nothing 
in  the  prooeedmgs  before  the  court  to  show  that  a  longer  time  than  twenty 
days  is  necessary  to  answer  the  bill,  if  the  defendant  adcs  for  fhrHier  time,  the 
proper  course  for  the  court  is  to  make  the  usuid  order,  that  the  defendant  put 
in  his  answer,  and  pay  the  costs  of  the  demurrer  in  twenty  days,  with  liberty 
to  the  defendant  to  apply  fer  further  time,  upon  notice  of  the  application  to  the 
complainant  A&aaHc  Ins,  Co,  v.  LemoTf  10  Paige,  3^5.  (See  Am.  Ch.  Dig. 
by  Waterman,  vol  2,  p.  40  etseq.  tit  Deuuiuusb.) 
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How  obtained,  only  be  obtained  upon  motion,  of  which  two  days'  notice 

must  be  given  to  the  defendant's  clerk  in  court.(a)[l]     An 

injunction  was  dissolved  for  irregularity,  where  the  plaintiff 

having  obtained  the  injunction  as  of  course,  for  want  of  the 

answer  of  two  defendants  who  resided  abroad,  without  notice 

to  the  other  defendant,  who  was  sole  plaintiff  at  law,  and  had 

put  in  his  answer  in  time.(&) 

Special  ii^iiiu^      Though  an  injunction  will  not  be  granted  before  answer, 

granted  to       on  the  sole  ground  that  the  plaintiff  will  otherwise  be  en- 

f**y  P'^***^!  titled  to  sue  out  execution  before  the  common  injunction  can 

fore  answer,     be  obtained  ;(c)  j^et  special  injunction  to  restrain  proceedings 

at  law  will  sometimes  be  granted  where  the  plaintiff  has  had 

(a)  Wy.  Pr.  Reg.  234;  Harrison,  Ch.  Pr.  641;  1  Fowl  Ex.  Pr.  231. 
(6)  Cooper  v.  FUndt,  Wightw.  409. 
(c)  Frcmklyn  ▼.  Thomas,  3  Morir.  225. 

[1]  After  the  defendant  has  appeared,  he  is  entitled  to  notice  of  every  ajH 
plication  for  an  injunction  against  him,  (hnard  v.  Casscaux,  1  Paige  Rep.  39 ; 
Eart  V.  SmaUf  4  ib.  661 ;)  unless  the  threatened  danger  is  imminent^  and  no- 
tice to  him  would  be  prejudicial.  AVard  v.  Jonea^  16  Yes.  605 ;  Petley  y.  Eamt- 
em  Oountiee  SaUwayy  8  Sim.  483 ;  Acraman  v.  Bristol  Dock  Co.,  1  Rus&  A 
KyL  321 ;  OoUard  v.  Cooper,  6  Mad.  190 ;  Drew,  on  Inj.  367-8.  In  that  caae 
an  order  to  show  cause  should  be  obtained. 

An  injunction  shall  not  be  allowed,  after  the  defendant  shall  have  answered, 
unless  upon  notice,  or  upon  an  order  to  show  cause ;  but  in  such  case  the  de- 
fendant may  be  restrained  until  the  decision  of  the  court  or  judge,  granting  or 
reAising  the  injunction.    N.  Y.  Code,  sec.  221. 

On  a  motion  to  show  cause  why  an  injunction  should  not  issue,  the  defend- 
ant may  read  in  opposition  to  the  motion,  the  affldayits  of  third  persons,  al- 
though he  has  put  in  his  answer  denying  the  whole  merits  of  the  complaints 
The  answer  in  such  case  is  only  used  as  an  affidavit    The  court  wiU,  how- 
ever, permit  the  plaintiff  to  put  in  affidavits  in  reply  to  such  new  matter.    In 
the  caae  of  The  Village  of  Seneca  FaOs  v.  Mathews,  10  Paige,  604,  \he  court 
held,  that  upon  an  order  to  show  cause  why  a  preliminary  injunction  should 
not  be  granted,  whether  a  temporary  ix^junction  is  or  is  not  allowed  in  the 
meantime,  the  defendant  has  a  perfect  right  to  introduce  his  own,  or  any  other 
affidavits,  fi>r  the  purpose  of  showing  that  the  injunction  should  not  be  granted 
or  asked  for,  and  that  he  may  use  such  affidavits  in  a  case  of  that  Idnd,  althou^ 
he  had  put  in  his  answer,  denying  the  wh(de  equity  of  the  bill,  or  has  neglect- 
ed to  answer  the  bill  Ailly,  so  that  his  answer  may  be  excepted  to.    See  also 
Florence  v.  Bates,  2  Code  Rep.  110 ;  Belloua  Oo.'s  Case,  3  Bland's  Ch.  422,  445 ; 
lAndaey  v.  Etheridge,  1  Dev.  &  Batt.  38 ;  Mintum  v.  Seymour,  4  Johns.  Ch. 
Rep.  499.    A  motion  fix  an  injunction,  after  appearance,  and  upon  notice,  may 
be  made  and  resisted  upon  such  affidavits  as  either  party  may  be  able  to  pro- 
duce.   The  injunction  can  be  granted  only  on  the  case  made  by  the  bill,  but 
that  case  may  be  established  by  affidavits.     Blunt  v.  ffay,  4  Sand.  Ch.  Rep. 
363. 
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no  opportunity  of  obtaining  tlie  common  injunction.(a)  Thus  ^^^  obtained, 
upon  a  motion  to  restrain  the  defendant  from  suing  out  exe- 
cution upon  a  warrant  of  attorney  to  confess  judgment  on  a 
bondy  part  of  the  consideration  of  which  was  the  defendant 
returning,  as  cash,  a,po8t  obit  security  formerly  granted  by  the 
plaintiff,  who  was  an  expectant  heir,  in  discharge  of  a  debt 
of  inconsiderable  amount,  and  upon  the  imderstanding  *that  [*92] 

the  principal  was  not  to  be  called  for  till  the  death  of  the 
plaintiff's  father.  Upon  affidavit  of  these  facts,  it  being  the 
vacation,  and  no  subpoena  returnable  till  the  next  term, 
Lord  Eldon  granted  the  injunction,  the  plaintiff  undertaking 
to  serve  the  defendant  with  immediate  notice,  and  with  lib- 
erty to  the  defendant  to  apply  during  the  continuance  of  the 
sittings.(&) 

(a)  Franklyn  v.  ThamaSf  3  Meriv.  225. 

(b)  Annesley  v.  Brookes^  3  Meriy.  226,  n. 
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HowflerrecL 

♦CHAPTER  IV. 

OF  THE  EXTENT  AND  EFFECT  OF  THE  CX)MMON  INJUNCTION, 
AND  IN  WHAT  MANNER  IT  MAY  BE  EXTENDED  TO  STAY 
TRIAL.  [1] 

Service  of  the       The  Writ  of  Injunction  is  made  out  by  the  clerk  in  court, 
upon  the  order  being  left  with  him ;  and  must  be  personally 

[I]  "  Injunctions,  to  reetrain  suits  at  law,"  says  Mr.  Story,  (2  StoTy's  Eq. 
Juris,  sea  892,)  "  are  usually  spoken  of  as  common  or  special.  The  common 
injunction  (as  it  is  called,)  so  frequently  alluded  to  in  the  books  of  reports  and 
practice,  is  the  writ  of  ingunction,  issued  upon  and  for  the  defiuilt  of  the  de- 
fendant, in  not  appearing  to,  or  answering  the  bill.  It  is  also  granted,  where 
the  defendant  obtams  an  order  for  Airther  time  to  answer,  or  for  a  commission, 
(commonly  called  a  dedmusj)  to  take  his  answer.  In  all  these  cases  the  in- 
junction  is  of  course.  In  its  terms  the  writ  recites  that  the  defendant  has  not 
appeared  or  answered  the  bill,  and  yet  is  proceeding  at  law ;  and  it  commands 
the  defendant  to  desist  firom  all  further  proceedings  at  law,  touching  the  mat- 
ters in  the  bill,  until  he  shall  have  Ailly  answered  the  bill,  cleared  his  con- 
tempt,  and  the  court  shall  make  other  orders  to  the  contrary.  But  the  defend- 
ant is  nevertheleas  at  liberty  to  call  for  a  plea,  and  to  proceed  to  trial  thereon, 
and  for  want  of  a  plea  to  enter  up  judgment ;  but  executk>n  is  thereby  stayed. 
Such  is  the  exigency  of  the  writ  All  other  injunctions  granted  upon  other 
occasions,  or  inyolving  other  directions,  are  called  special  injunctions." 

If  the  defendant  should  not  appear,  and  answer  within  the  periods  limited, 
or  should  seek  the  indulgence  or  assistance  of  this  court  to  enable  him  subse- 
quently to  answer,  it  will  usually  grant  an  injunction,  as  a  matter  of  course^ 
without  requiring  even  a  statement  of  the  case.    This  is  called  the  common 
ii^unction,  in  contradistinction  from  the  special  injunction  hitherto  noticed; 
although  there  are  instances  in  which  it  will  be  granted  to  restrain  proceed- 
ings  at  law  upon  a  special  application.    And  here  it  may  be  observed,  that 
this  process  must  be  specially  sought  where  the  olject  of  it  is  to  restrain  pro- 
ceedings in  the  eodesiastical  courts.    The  effect  of  the  common  injunction  in 
chancery,  where  the  action  at  law  has  not  been  commenced,  is  wholly  to  pro- 
vent  such  a  proceeding ;  but  where  the  declaration  has  been  delivered.  It  ope- 
rates only  to  stay  execution.    It  often  happens,  however,  where  this  court^s 
assistant  jurisdiction  is  called  into  exertion,  that  it  Is  extremely  material  to 
suspend  the  proceeding  of  the  parties  to  trial    Hence,  this  court,  after  the 
oommon  ix^'unction  has  been  obtained,  will,  upon  satisfi&ctory  proofj  specially 
offered,  that  the  evidence  of  witnesses  to  be  examined  upon  interrogatories,  or 
the  discovery  to  be  derived  from  the  defendant's  answer,  will  be  material  to 
the  plaintiff's  defence  at  law,  extend  the  terms  of  the  ix^unction  to  the  staying 
of  trial    The  purport  of  the  common  ii^unction  being  to  restrain  the  proceed- 
ings at  law  until  answer  and  fbrther  order,  and  not  in  the  di^unctlve,  as  in  the 
instance  of  the  special  ii^junction,  it  cannot  be  dissolved  until  after  the  defence 
has  been  put  in.    The  course,  then,  generally  is,  to  apply  in  a  special  manner, 
upon  a  conditional  order  previous^  obtained  as  a  matter  of  course,  that  it 
Aan  h9  d)SMlT«d  on  a  oartain  di^,  rml—  good  gkom  ahaU  ba  ahown  to  tba 
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serr^  upon  the  defendant,  his  solictior,  and  attorney,  [2]     It  How  anred. 
is  served  by  showing  it  under  0eal,(a)  and  delivering  a  copy- 
to  the  party ;  the  person  serving  it,  is  not  bound  to  deliver 

(a)  And  in  general,  service  of  the  copy  of  an  order  is  not  good  without  pro- 
ducing the  original,  unless  the  production  be  waived.  WaiUis  v.  Glynnf  19 
Yea.  380 ;  Coop.  282. 

oontrary,  which  is  sarved  upon  the  plaintiff  If  no  cause,  or  no  good  cause,  be 
shown,  the  injunction  is  of  course  dissolved ;  but  if  there  be,  upon  the  merits 
of  the  case,  which  it  seems  in  this  instance  must  be  derived  from  the  pleadings, 
and  not  from  affidavits  of  extrinsic  matten,  even  of  fiMst,  this  oourt  will  con- 
tinue the  injunction  until  the  hearing  of  the  cauae^  imposing  terms  upon  the 
plaintifil^  if  the  justice  of  the  case  require  the  same.  And,  |t  may  be  notioed, 
that  where  an  injunction  has  in  this  stage  been  dissolved  upon  a  point  of  prao 
tice,  this  court,  upon  a  special  application,  and  notice  given  to  the  defendant 
of  intention  to  make  it,  will,  in  some  instances,  revive  the  sama-  It  is  almost 
needless  to  say,  that  it  can  rery  rarely  happen  on  a  bill  filed  for  an  li^uQction 
to  stay  proceedings  in  another  court,  except  it  be  in  the  instance  of  restrain- 
ing a  defendant  from  setting  up  an  outstanding  torm,  or  raising  any  other  im- 
pediment to  the  &dr  decision  of  a  question  at  law,  that  the  plaintiff  waits  to 
apply  specially  for  an  injunction  to  control  proceedings  there,  upon  merits  con- 
fessed in  the  answer ;  but  whether  it  be  originally  granted,  or  it  be  continued, 
upon  the  disclosures  contained  therein,  it  is  generally  sustained  until  the  hear- 
ing of  the  cause. 

We  have  seen  that  this  court  exerts  its  assistant  jurisdiction  in  restraining 
the  defendant  from  proceeding  to  trial  in  an  action  at  law  until  the  plaintiff  in 
equity  shall  be  enabled  to  produce,  through  the  medium  of  tliis  court,  the 
proper  evidence  to  sustain  his  defence,  and  in  prohibiting  the  defendant  from 
setting  up  impediments  to  the  &ir  dedsion  of  tlie  right,  or,  in  other  words,  to 
oompel  the  suppression  of  a  defenoe  inconsistent  with  the  real  merits  of  the 
oaae^  and  that  this  is  effected  by  means  of  the  special  injunction. 

Bat  the  common  injunction  to  which  we  here  more  particularly  allude,  nuy 
be  considered  with  reference  to  the  cases  in  whicli,  from  the  peculiar  nature 
of  the  process,  it  is  the  foundation  of  a  portion  of  the  concurrent  jurisdiction, 
and  with  respect  to  those  in  which  it  is  subservient  to  the  ends  of  justice,  by 
its  being  the  means  whereby  this  court  is  enabled  to  render  effective  that  part 
of  its  ooncurrent  jurisdiction  which  is  founded  upon  its  peculiar  means  of  reach- 
ing the  merits,  in  cases,  the  subject  of  which  is  of  legal  cognizance.  It  is  only 
to  the  former  of  these  descriptions  of  cases,  however,  tliat  we  shall  in  this  place 
advert,  because,  as  already  intimated,  it  could  not  bo  treated  here  with  regard 
to  the  latter,  without  anticipating  those  important  subjects  of  the  concurrent 
jurisdiction  of  which  we  have  still  to  treat,  in  which  Uiis  court,  having  attained 
that  information  which  is  necessary  to  the  adailnUtratlon  of  justice,  and  boliiif 
capable  by  its  decree,  of  giving  roUof  as  satidfactory,  and  oftentimes  much 
more  so  than  could  be  attained  at  law,  will  avoid  tho  necessity  of  two-fold  liti- 
gation by  dispensing  an  appropriate  remedy. 

The  instances  of  this  court's  interference,  in  consequence  of  the  peculiarity 
of  the  piooess  by  injunction  to  restrain  proceedings  at  law,  are  various ;  but 
•re  distinguishable  under  separate  heads,  firom  the  nature  of  the  equitable  prin- 
oiplfis  from  which  they  are  respectively  derived.    Jeremy  on  Eq.  Juris,  p.  340. 

[2]  By  the  SngUsh  practice,  an  munction,  called  the  oommon  inlunction,  it 
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How  served,  the  writ  itself  to  be  compared  with  the  copy  .(a)  Though  the 
service  ought  to  be  personal,  yet  the  court,  as  in  the  case  of 
service  of  a  subpoena,  will,  under  circumstances,  dispense 
with  personal  service  ;(6)  thus  service  of  the  order  at  the 
house  which  appeared  to  be  the  defendant's  last  place  of  abode, 
was  ordered  to  be  good  service,  though  the  house  was  appa- 
rently shut  up.(c) 

It  has  also  been  repeatedly  determined,  that  where  a  party 
is  in  court,  and  hears  the  order  pronounced,  he  is  as  much 
bound  as  if  he  had  been  actually  served  with  the  writ.[3] 


Service  not 


where  the 
party  hears 
the  order  pro- 
Qounoed,  or  is 
informed  that 
it  has  been 
made« 


(a)  Woockoardy.  King,  2  Oh.  Ca.  203. 
(6)  Eolgate  v.  Orantham,  Gary,  82. 
(c)  Pierce  t.  OnOchfield,  14  Ves.  206. 


granted  merely  upon  a  default  of  a  defendant  in  not  putting  in  his  answer.  It 
is  granted  until  answer  and  further  order,  which  order  is  made  upon  a  special 
motion  to  dissolve  it,  after  answer,  or  at  the  hearing.  Thus  the  subpcena  must 
regularly  have  been  served  before  tliis  writ  issues.  And  hence  the  statute  4 
Ann.  a  16,  §  28,  formerly  the  law  of  our  state,  by  which  the  subposnas,  in 
bills  to  stay  waste  or  suits  at  law,  might  be  served  before  bill  filed,  was  of 
much  importance.  The  injunction  is  obtained  after  a  de&ult  in  not  appearing, 
upon  proper  affidavits  of  service  of  the  subpoena,  and  producing  an  attachment 
sued  out  as  evidence  of  the  contempt ;  or,  as  is  said,  suggesting  to  the  oourt 
that  such  an  attachment  has  issued.  In  like  maimer  it  may  be  obtained  as  oi 
course  on  a  de&ult  for  not  answering,  and  upon  an  application  for  time,  or  a 
dedimus  to  take  the  answer  ^  a  country  cause.  The  instant  the  attachment 
is  issued,  the  plaintiff  is  entitled  to  his  iigunction,  although  the  answer  may 
be  in  before  it  is  moved  for. 

The  oommon  injunction  issues  upon  a  bill  of  which  the  court  knows  nothing ; 
and  as  a  general  rule,  a  special  injunction  can  only  be  obtained,  where  the 
party  has  had  no  opportunity  of  obtaining  the  common  injunction. 

There  is  nothing  in  our  practice  similar  to  this  English  course  of  issuing  the 
writ  upon  the  presumed  admission  of  the  defendant,  by  his  de&ult,  of  the  plain- 
tiff ^s  right  to  it  A  special  application  is  always  made  to  the  chancellor,  vice- 
chancellor,  or  master,  and  the  merits  of  the  application  are  examined  by  him. 
Hoffman's  Oh.  Pr.  voL  1,  pp.  1 7,  78  j  see  Buckley  v.  Corse,  Saxton's  Oh.  Rep.  604^ 

[3]  MoneU  v.  Lawrence,  12  John's  Rep.  521. 

In  England,  it  is  the  practice  to  require  a  copy  of  all  the  orders  made  in  a 
cause  to  be  served  upon  the  party  to  be  affected  by  them.  But  in  this  ooun* 
try,  where  the  terms  of  the  court  are  at  certain  and  short  intervals,  parties  are 
charged  with  the  knowledge  of  all  the  orders  made  in  the  cause,  without  the 
service  of  a  copy  unless  specially  directed.  GoUier  v.  Bank  ofNewbem,  1  Dev. 
k  Batt  331. 

It  is  a  general  rule,  that  all  orders  which  are  to  have  the  efifect  of  reqi^ring 
or  limiting  any  act  of  the  opposite  party  to  be  done  within  a  specified  time, 
or  to  bring  him  into  contempt  for  disobedience,  must  be  served,  or  actual  no- 
tice thereof  given.  Thus,  if  a  party  in  whoso  favor  an  interlocutory  order  or 
decree  is  made,  wishes  to  limit  his  adversary's  right  of  appeal,  he  must  serve 
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Lord  Hardwicke,(a)  obaerv6d,*that  there  had  been  many  in-  Hott  served, 
stances,  where  a  defendant,  or  his  attorney  only,(J)  having 
been  present  upon  an  order  for  an  injunction,  and  having 
proceeded  at  law  before  it  was  sealed,  that  the  court  had  con- 
sidered this  as  a  contempt,  arid  committed  them  for  it.[l] 

(a)  Anon.  3  Aik.  567.     Vide  also,  Skip  v.  Harwood,  ib.  566. 
(6)  Vide  Bishop  y.  Jesaop^  Garj,  114. 


a  copy  of  the  order  or  docroo  as  entered,  or  give  to  him  a  written  notice  of  the 
entiy  thereof 

As  respects  tpeddl  orders,  the  question  as  to  the  necessity  of  service,  fine- 
qnently  depends  upon  the  form  of  the  order.  Thus,  where  the  court  directs  a 
part/  to  do  an  act  within  so  many  days  after  the  service  of  an  order,  a  copy 
must  be  served.  But  where  the  act  is  diluted  to  be  done  within  so  many 
days  after  the  date,  or  of  the  entering  of  the  order,  the  court  intends  the  party 
shall  take  notice  of  the  order  without  service  or  express  notice  thereof. 

With  respect  to4be  manner  of  the  service,  it  is  to  be  observed,  tliat  all  orders 
which  do  not  seeic  to  bring  the  party  into  contempt,  may  be  served  upon  the 
solicitor  of  such  party,  if  he  has  appeared  by  a  solicitor.  But  where  the  ob- 
ject is  to  bring  a  party  into  contempt,  the  order  must  be  served  personally ; 
which  is  done  by  delivering  a  copy  of  the  order  to  Luch  party,  and  at  the  same 
time  showing  him  a  certified  copy  thereof  It  is  absolutely  necessary  that  the 
certified  copy  should  be  shown  at  the  time  of  service,  unless  the  production  of 
it  is  expressly  waived.    Barbour's  Ch.  Pr.  voL  1,  p.  590. 

[1]  In  some  cases  a  committal  may  be  ordered  where  neither  the  writ  nor  the 
minutes  of  the  order  have  been  served,  nor  any  personal  notice  given.  Thus, 
if  a  defendant,  by  being  in  court  at  the  hearing  of  the  motion,  is  apprized  that 
there  is  an  order,  he  cannot  avoid  its  consequences,  by  leaving  the  court  be^ 
fore  the  order  is  actually  pronounced.  Seame  v.  Tenani,  14  Yes.  436 ;  Skip  v. 
JSaretffood,  3  Atk.  664. 

In  KemptM  v.  Eve^  2  Yes.  &>  B.  349,  it  was  held,  that  it  was  a  breach  of  an 
it\junction  to  proceed  to  a  sale  after  personal  service  of  a  notice  that  an  injuno 
tion  against  selling  had  been  granted,  whore  the  party  so  proceeding  admitted 
that  he  believed  the  order  to  have  been  made.  And  it  is  not  necessary  to 
constitute  a  breach  of  the  injunction,  that  it  should  be  actually  served. 

So,  if  a  party  have,  by  himself  or  his  attorney,  notice  in  any  other  way  of 
the  fact  that  an  injunction  has  beeh  granted,  though  it  should  not  be  regular 
notice,  it  is  a  breach'of  the  hijunction  to  disobey  it  Lawes  v.  Morgan^  5  Price, 
518 ;  PoweB,  v  FoUetty  Dick.  116  ;  Drewiy  on  Inj.  399.  But  if  the  complainant 
is  guilty  of  delay  in  getting  the  order  drawn  up  and  served,  the  court  will  not 
treat  the  defendant  as  in  contempt,  although  he  should  have  been  present  at 
the  hearing  of  the  motion.  James  v.  Downes^  18  Yes.  522.  The  distinction 
seems  to  be  that  the  defendant  shall  not  escape  the  process,  if  he  has  heard 
the  motion,  merely  by  turning  his  back  upon  the  court,  so  as  not  actually  to  hear 
the  order  pronounced ;  but  that  on  the  other  hand,  the  order  is  not  to  be  kept 
suspended  over  his  head  unenforced,  for  an  indefinite  length  of  time.  See 
Lord  Eldon's  observations,  id.  524. 

An  order  for  an  injunction  and  receiver  wa?  granted,  and  a  person  who  was 
in  court  at  the  time,  told  the  parties,  against  whom  the  order  went,  of  it.  The 
parties  then  dL;x)0S3d  of  notes,  which  were  the  subject  of  the  injunction  and 
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How  gerrod.  This  practice,  notwithstanding  some  disapprobation  of  it  from 
Lord  Thurlow,(a)  has  not  only  been  followed,  but  has  been 
extended ;  first,  to  the  case  of  a  party  being  in  court  during 
the  motion,  but  retiring  before  the  order  was  acttiaUy  pronounced; 
and  secondly,  to  a  case  where  the  defendant's  knowledge  that 
the  order  had  been  pronounced,  proceeded  solely  from  infor- 
mation :(6)  in  one  case,(c)  Lord  Eldon  observed,  that  if  the 
party  admitted  that  be  believed  the  order  w^as  made,  the 
principle  was  the  same,  as  if  his  belief  was  formed,  from  in- 
formation short  of  actual  service;  and  that  there  would  be 
authority  enough  to  apply  the  practice,  if  the  defendant  would 
not  swear^  tJmt  he  did  not  believe  the  order  was  pronounced.  It 
had  been  objected  that  the  solicitor  might  falsely  represent 

(a)  Pengree  v.  Jonas^  2  Bro.  C.  0.  141. 

(h)  Oahome  (should  be  Beams)  v.  Tamnt,  14  Ves.  136.    Ja$M8  y.  JDowMff,  18 
Yes.  322.     Scott  v.  Beecher,  4  Price,  362. 
(c)  Kimpton  v.  Eve,  2  V.  A  B.  349. 

receiyerabip.  Acjftidffed  in  contempt.  EuU  y.  'TJiomaSj  3  Edw.  Oh.  Rep.  236. 
The  court  in  this  case  sftj :  "  The  qnestion  iS|  whether  the  defendants  are 
guilty  of  a  contempt,  in  haying  known  that  an  ii^junction  was  to  issue  and  a 
TOoeiver  to  be  appointed,  although  the  order  was  not  entered  or  the  prooera 
seryed. 

*'In  Heame  y.  Tenant^  14  Yes.  136,  a  motion  was  made  for  an  iiyanction, 
while  the  defendant  and  his  attorney  were  in  court ;  but  they  were  absent 
when  t))e  order  was  pronounced.  'If  these  parties,*  said  the  Lord  Cliancellor, 
^by  their  attendanoe  in  oourt  were  apprized  that  there  was  an  order,  that  is 
sufficient ;  and  I  cannot  attend  to  a  distinction  so  thin,  as  that  persons  stand- 
ing here  until  the  moment  the  Lord  Chancellor  is  about  to  pronounce  the  order, 
which,  from  all  that  passed,  they  must  know  will  be  pronounced,  can,  by  get- 
tmg  out  of  the  hall  at  tliat  instant,  ayoid  all  the  consequences.*  In  Kimpton 
y.  Eve,  2  Yes.  and  B.  348,  the  defendant  had  notice  in  writing  that  an  order 
for  an  injunction  was  granted ;  and  the  court  held  him  in  contempt  Lord 
Hardwicke  had  set  the  example  for  these  decisions :  see  Skip  y.  Harwood^  3 
Atk.  563 ;  Anon.,  ib.  66*7. 

"  Tliese  parties  acted  contrary  to  the  order  which  the  court  pronounced, 
after  they  had  been  told  of  it  by  the  defendant,  James  G-.  Wilson.  They  rea- 
lized money  upon  the  notes,  in  order  to  defeat  the  object  of  the  order.  They 
must  be  a<^udged  guUty  of  a  contempt ;  and  as  the  matter  is  before  me  on  their 
answers  to  interrogatories,  the  court  ought,  under  the  statute,  to  render  a 
judgment  by  way  of  indemnity  to  the  aggrieved  party.  Howeyer,  it  is  diffi- 
cult, in  the  present  stage  of  the  cause,  to  say  what  damages  the  complainant 
has  sustained.  The  amount  which  belongs  to  him  out  of  the  proceeds  of  the 
partnership,  cannot  now  be  ascertained,  except  upon  a  reference  to  state  the 
accounts.  I  belieyo  the  only  course  to  take  at  present,  is  to  adjudge  the  par- 
ties in  contempt;  and  to  leave  the  amount  of  the  fine  open  until  a  master's 
report  can  be  obtained,  showing  his  actual  loss  and  damage,  by  reason  of  this 
misconduct." 
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that  the  order  had  been  made:  hia  Lordship,  however,  con-  How  senred. 
sidered  it  a  sufficient  answer  to  that  objection,  that  a  soUci- 
tor  intimating  that  fact  without  foundation,  would  be  liable 
to  be  struck  off  the  rolls,  to  make  satis&ction  to  the  injured 
party,  and  to  an  indictment(a) 

*The  Injunction  issued  for  a  de&ult  of  the  defendant,  [*95] 

either  in  appearing  or  answering,  is  called  the  Oomvwfn  In-  - 

junciix)n.\\\     The  effect  of  this  order  is  materially  different  common  in- 
in  the  Court  of  Chancery  from  what  it  is  in  the  Court  of  Ex-  Junction. 
chequer.(J)[2] 

(a)  See  also  the  cases  where  peFsonal  semce,  as  a  ibundfltion  for  process  of 
contempt,  has  been  dispensed  with :  Rider  v.  Kidder^  10  Yes.  202.  De  Mcmne- 
viHe  Y.  De  ManncviUe^  ib.  203.    HenUy  r.  Brooke,  and  Edwards  y.Podk^  cit  ib. 

%  Vide  post,  Appendix  V.,  VI.,  VII.  ■  * 

''  '  ■■!■  I  ■■■Mil  ■■■■■111  I  I,  ,1  I  I  ',  u  B^^pi  ^a  ■!  ■■■■ 

[I]  The  common  i^janctian  is  also  granted  where  the  de^^ndant  obtains  an 
order  for  fbrther  time  to  answer,  or  for  a  commission  -  to'  take,  his  answer.  It 
is  SQbstantially  to  the  effeot  that  the  defendant  has  not  appeared  or  answered 
the  biU,  and  yet  is  proceeding  at  law ;  and  it  commands  the  defendant  to  do- 
sist  (torn  all  fhrther  proceedings  at  law,  touching  the  matters  in  the  bill,  nntil 
he  shall  have  fiilly  answered  the:  biU,  <^i^red  his  contempt,  and  the  court  shall 
make  other  orders  to  the  contrary.  fBut  the  defendant  may  yet  call  fcxr  a  plea 
and  proceed  to  trial  thereon,  and  for  want  of  a  plea  he  may  enter  np  judgment ; 
but  execution  is  thereby  stayM.  SarUm^s  suit  in  Eq.  48,  note;  2  Story's  Eq. 
Juris,  sec.  8a2*  •*••*':  ^ 

[2]  Where  aa.  injmu^pii  4»as'  been  granted  by  the  proper  officer,  acting 
within  his  powers  and  jurisdiction  under  the  rules  of  the  court,  tiie  defendant 
upon  whom  the  saine  is  served,  must  not  be  permitted  to  speculate  upon  what 
may  be  the  decision  of  the  court,  upon  the  equity  of  the  bill  upon  which  the 
injunction  has  been  allowed.  SuOivan  y.  Jvdahj  4  Paige  Rep.  444.  A  party 
wiU  be  in  oontemp£^  for  a  breach  of  an  injunction,  if  the  officer  by  whom  the  in- 
junction was  allowed,  acted  within  his  powers  and  jurisdiction,  under  the  rules 
of  the  court,  although  it  was  erroneously  granted,  and  for  an  insufficient  cause. 
But  the  court  will  take  into  consideration  the  fhct  that  the  injunction  was  er- 
roneously granted,  and  without  sufficient  equity  to  sustain  it,  in  determining 
the  extent  of  the  punishment  to  be  imposed  upon  the  party  who  has  been 
guilty  of  a  breach  of  it.    Jb. 

An  i]:\junction  directed  to  several  persons,  not  defendants  in  the  suit,  where 
it  appears  upon  the  &oe  of  the  writ  that  they  are  not  defendants,  is  not  obliga- 
tory upon  such  persons,  except  as  a  notice.  Sage  v.  Quay,  1  Clarke,  347.  An 
iigunction  thus  directed  is  not  authorized  by  the  fiat  of  allowance,  and  when 
it  appears  upon  the  face  of  the  process  that  such  persons  are  not  defendants, 
it  is  inoperative  and  useless  as  to  them.  Ib.  An  injunction  to  stay  prooeed- 
ings  against  the  principal,  will  stay  all  proceedings  against  the  special  bail. 
Webster  Y.  Chew,  3  Har.  k  McH.  423.  An  injunction  issued  upon  a  creditor's 
bDl,  will  not  prevent  the  debtor  firom  receiving  and  applying  the  proceeds  of 
his  subsequent  earmngs  to  the  support  of  himself  or  his  &mily,  or  to  defray 
the  expenses  of  the  suit,  or  prevent  him  ftom  oompljring  with  any  order  of 
this  oourt,  made  in  any  other  cause,  to  assign  and  deliver  his  property  and  ef- 
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Effect  of  the 
common  in- 
junction in  the 
exchequer. 


Effbct  of  the 
common  in- 
junction in 
chancery. 

[*96] 


WhfttactBa- 
mount  to  a 
breach  of  the 
conunon  in- 
junction. 


According  to  the  practice  of  the  Exclieqaer,  where  the 
canse  of  action  arises  in  London,  or  within  five  miles  of  it,  at 
whatever  period  of  the  cause  at  law  it  issues,  the  common 
injunction  restrains  the  party  from  aU  Jitrther  prooeeding8.{a) 
It  is  the  same  in  a  country  cause,  where  the  bill  was  filed  in 
Michaelmas  or  Easter  terms ;  but  in  the  two  issuable  terms, 
if  the  plaintiff  at  law  has  so  far  proceeded  in  his  action,  that 
he  can  compel  a  plea  by  entering  up  judgment  for  want  of  it, 
he  may  proceed  to  join  issue ;  if  not,  the  injunction  restrains 
him  from  proceeding  further  in  the  action.(6) 

In  the  Court  of  Chancery,  where  a  declaration  has  not 
been  delivered,  the  injunction  restrains  all  proceedings  tohat- 
ever;  the  principle  being,  that  the  court,  in  favor  of  personal 
liberty,  will  not  permit  *the  plaintiff  at  law,  under  the  impu- 
tation of  laches  for  not  putting  in  his  answer,  to  take  the 
person  of  his  debtor  immediately  ;(c)  but  where  the  decla- 
ration has  been  delivered,  the  plaintiff  at  law  may  proceed  to 
trial,  the  injunction  then  only  staying  execution.{d) 

This  distinction  arises  from  a  construction  which  has  been 
given  to  the  following  clause,  which  is  always  inserted  at  the 
end  of  the  writ  which  issues  in  the  Court  of  Chancery :  "  But 
nevertheless  the  said  defendant  is  at  liberty  to  call  for  a  plea, 
and  to  proceed  to  trial  thereon ;  and  for  want  of  a  plea  to 
enter  up  judgment,  but  execution  is  hereby  stayed."(e)[l] 


(a)  1  Fowl  Ex.  Pr.  220. 

(&)Ibid.  218,  219. 

(c)  16  Ves.  143. 

{d)  Harr.  Oh.  Pr.  648,  and  Turn.  Ch.  Pr.  362. 

(tf)  Post,  Appendix  V.  VL 


fecte  to  a  receiyer;  or  restrain  him  from  making  the  neoeesary  assignment  to 
obtain  his  discharge  under  the  insolTcnt  lawa^  unless  an  express  provision  to 
that  eifect  is  contained  in  the  injunction,  nor  will  such  ii^unction  pravent  any 
other  creditor  flx)m  levying  upon  such  property  of  the  debtor  as  he  may  be 
able  to  find  and  to  reach  by  execution  previous  to  the  entry  of  mi  order  for  a 
sequestration,  or  for  the  appointment  of  a  receiver.  Lomging  v.  JSMm,  7 
Paige,  364.  Nor  will  such  injunction  prevent  the  defendant  from  confessing 
a  judgment  in  &vor  of  another  bona  fide  creditor;  unless  there  is  aspecAl 
clause  therein  to  that  efltdot.  The  injunction  on  an  interpleading  bill  stays  aU 
proceedings.  Waarringtion  v.  WhecOOcme,  Jac.  206.  See  1  Baib.  Oh.  Pr.  631, 
633. 

[1]  Under  the  former  chancery  practice  of  the  State  of  New  York,  it  was  pro- 
Tided  by  rule  of  court  as  follows:  "  When  an  injunction  bill  is  filed  to  stay 
proceedings  in  a  suit  at  law,  the  complainant  shall  state  in  his  bill  the  situation 
of  such  suit,  and  whether  an  iMue  is  joined,  or  a  verdtet  or  judgment  obtained 
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It  has  been  contended,  that  by  virtue  of  this  proviso,  the  de-  ^^®^  ^^^^^ 

'  •'  *  '  common  in- 

Iiveij  of  a  declaration  was  no  breach  of  the  injunction; [2]  junctioiL 

tiierein.  If  no  inae  has  been  joined  or  judgment  obtained  in  the  suit  at  law, 
and  the  blU  is  not  a  mere  bill  of  discovery,  or  to  aid  the  defence  in  the  suit  at 
laW|  the  vice  chancellor  or  master  on  whose  certificate  the  injunction  is  grant- 
ed, shall  direct  a  provision  to  be  inserted  in  the  ii^'unctioo,  that  the  defendant 
be  at  liberty  to  proceed  to  judgment  at  law,  without  prejudice  to  the  equitable 
rights  pf  the  complainant^  notwithstanding  the  injunction.  But  the  complainant 
in  such  case  may,  on  application  to  the  court  and  sufficient  cause  shown, 
obtain  an  injunction  to  stay  all  proceedings  in  the  suit  at  law,  or  all  proceed- 
ings after  issue  joined,  in  the  discretion  of  the  court." 

[2]  To  be  guilty  of  a  breach  of  the  injunction,  the  party  must  have  notice 
of  it ;  but  although  he  is  entitled  to  service  of  the  writ,  circumstances  will 
justify  a  committal  without  the  actual  service  of  the  writ ;  as  where  the  matter 
is  pressing,  and  there  is  not  time  to  procure  the  writ,  ko.  In  such  cases  the 
service  of  the  writ  will,  by  the  English  practice,  be  dispensed  with,  and  ser- 
vice of  a  copy  of  the  minutes  of  the  order,  or  of  a  notice  of  their  having  been 
passed,  will  be  sufficient  3  Dan.  370.  In  some  cases  a  committal  may  be 
ordered,  where  neither  the  writ  nor  the  minutes  of  the  order  have  been  served, 
nor  any  personal  notice  given.  Thus,  if  a  defendant,  by  being  in  court  at  the 
hearing  of  the  motion,  is  apprized  that  there  is  ao  order,  he  cannot  avoid  its 
consequences  by  leaving  the  court  before  the  order  is  actually  pronounced. 
Beame  v.  Tenant^  14  Yes.  136.  Skip  v.  Harewood^  3  Atk.  564.  In  the  case 
of  Beinpton  v.  Eve^  2  Tee.  Jb  B.  349,  it  was  held,  that  it  was  a  breach  of  an 
ix^unction  to  proceed  to  a  sale,  aAer  personal  service  of  a  notice  that  an  in- 
junction against  selling  had  been  granted,  where  the  party  so  proceeding  ad- 
mitted that  he  believed  the  order  to  have  been  made,  and  that  it  was  not  ne- 
cessary, to  constitute  a  breach  of  the  injunction,  that  it  should  be  actually 
served.  So,  if  a  party  have,  by  himself  or  his  attorney,  notice  in  any  other 
way  of  the  fact  that  an  injunction  has  been  granted,  though  it  should  not  be 
regular  notice,  it  is  a  breach  of  the  injunction  to  disobey  iL  Lawes  v.  Morgan, 
6  Price,  618.  Fawett  v.  FoUett,  Dick.  116.  But  if  the  complainant  is  guilty 
of  delay  in  getting  the  order  drawn  up  and  served,  the  court  will  not  treat 
'  the  defendant  as  in  contempt,  although  he  sliould  have  been  present  at  the 
hearing  of  the  motion.     James  v  Dovmes^  18  Yes.  522 ;  1  Barb.  Ch.  Pr.  634. 

One  may  be  guilty  of  a  breach  of  an  ii\junction,  by  aiding  and  abetting  those 
wllo  are  committing  an  act  inconsistent  with  it,  although  he  should  not  actu* 
ally  take  part  in  such  act  Drewry  on  Inj.  399.  And  it  has  even  been  held 
that  a  contempt  may  be  committed  by  aswating  in  the  official  act  of  a  person 
acUog  under  lawful  authority  Woodward  y.  Earl  of  Lincoln,  3  Swanst  626. 
It  is  not^  however,  a  breach  of  an  injunction  staying  execution  at  law,  with 
leave  to  proceed  to  judgment,  for  the  defendant  to  take  out  a  scire  facias  qttare 
exeeuUo  non;  because  that  is  only  proceeding  to  judgment  Bankey  v.  Morris, 
2  £q.  Abr.  528.  Where  an  injunction  was  granted  against  the  aUomey  of  the 
defendant  to  restrain  him  fW>m  proceeding  at  law,  it  was  held  a  breach  of  the 
ii\junction  for  tlie  defendant  to  proceed.     Sedgivick  v,  Redman,  Gary,  44, 

Where  an  ii^unction  issued  upon  a  creditor*s  biD,  prohibits  the  defendant 
from  transferring,  assigning,  delivering,  or  in  any  way  interfering  with,  or  dis- 
posing of^  bis  property,  or  effects,  any  active  interference  with  the  property, 
by  the  defendant  or  his  agent,  for  the  purpose  of  having  the  legal  title  to  the 
same  transferred  to  another,  and  thereby  to  deprive  the  complainant  of  the 
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Effect  of  the 
common  in- 
junction. 


and  Lord  Macclesfield  observed,  that  if  it  had  not  been  for 
some  resolutions  to  the  contrary,  he  should  have  thought  so, 


equitable  lien  he  has  acquired  thereon,  by  the  filing  of  his  bill,  is  a  breach  of 
the  injunction.  Consequently,  where  two  defendants  informed  a  creditor  that 
they  had  property  liable  to  be  reached  by  execution,  and  consulted  with  each 
other,  and  agreed  to  procure  an  execution  to  be  issued,  for  the  purpose  of 
having  such  property  sold  thereon,  and  employed  an  agent  to  procure  the  i^ 
suing  of  the  execution,  and  took  and  delivered  the  property  to  the  sheriff:  it 
was  held  they  had  violated  the  injunction.  Lansing  v.  Easton,  7  Paige,  364. 
Where  an  injunction  against  a  corporation  was  served  upon  its  president,  held, 
that  it  was  his  duty  to  prevent  the  other  officers  of  the  corporation  ih>m  doing 
anything  as  such  officers,  contrary  to  the  order  of  the  court;  and  that  if  he 
concealed  ftom  such  officers  the  &ct  that  an  injunction  has  been  served  upon 
him,  and  allows  them  to  go  on  and  do  acts  in  violation  of  it,  it  was  a  breadi 
of  the  injunction  on  his  part.  Bank  ComrrCrs  v.  City  Bank  of  Bu^oio^  January 
23,  1843.  Where  an  injunction  is  to  cfo  a  ^xng^  and  the  party  neglects  or  r&- 
flises,  the  course  to  compel  him  is,  to  move  that  he  shall  do  it  by  a  particular 
day,  or  stand  committed.  But  where  the  injunction  operates  strictly  by  way 
of  restraint,  the  proper  course  is  either  to  move  that  the  defendant  be  com- 
mitted for  a  breach  thereof  or  else  to  move  that  he  be  committed,  unless  he 
show  cause  at  a  future  day  to  the  contrary.  Drewry  on  Inj.  406 ;  1  Barb.  Ch. 
Pr.  636. 

Where  a  suit  abates  by  the  death  of  the  complainant,  those  who  succeed  to 
his  rights  may  apply  to  the  court  to  punish  the  breach  of  an  ii^junction  com- 
mitted either  before  or  after  his  death,  as  soon  as  they  have  filed  a  bill  of  re- 
vivor, or  taken  any  other  steps  to  revive  the  suit;  and  witiiout  waiting  xmtil 
a  decree  of  revivor  is  actually  obtamed.  Hawky  v.  Bemieit,  4  Paige,  163.  It 
is  no  answer  to  a  proceeding  as  for  a  contempt  for  the  breach  of  an  injunction 
so  far  as  the  rights  of  tiio  adverse  party  are  concerned,  tliat  the  breach  was 
committed  under  the  advice  of  counsel.  Ih.  No  person  can  apply  to  the 
court  to  punish  a  party  for  a  breach  of  an  injunction,  in  the  nature  of  a  civil 
remedy,  unless  he  has  some  interest  m  the  subject-matter  of  the  injunction,  or 
has  a  right  to  prosecute  for  the  breach  thereof,  except  in  the  case  of  infants, 
lunatics,  &c  Ih,  Where  a  partner  is  enjoined  in  general  terms  fh>m  inter- 
meddling with  the  property  and  effects  of  the  firm,  it  is  a  breach  of  the  injunc- 
tion for  him  to  confess  a  judgment  to  a  creditor  for  the  purpose  of  enabling 
such  creditor  to  obtam  a  preference  in  payment^  by  levying  upon  the  partner- 
ship effects.  M'Oredie  v.  Senior,  4  Paige,  378.  The  bringing  of  a  suit  by 
the  defendant  in  a  creditor's  bill  for  an  injuiy  to  his  property,  where  no  injury 
has  resulted  to  the  complainant  by  such  suit,  is  not  such  a  breach  of  the  usual 
injunction  as  will  authorize  the  granting  of  an  attachment  against  the  deffend- 
aiit,  Hudson  v.  Plats,  11  Paige,  180.  A  creditor's  bill  wiU  not  reach  the 
right  of  action  of  a  judgment  debtor  for  an  injury  to  property  exempted  by 
statute  fl-om  levy  and  sale  upon  execution.  It  is,  therefore,  no  breach  of  tiie 
iiyunction  usuaUy  granted  upon  such  bill,  for  the  defendant  in  the  creditor's 
bill  to  sue  for  an  fayury  or  tort,  in  relation  to  such  exempt  property,  and  to  col- 
lect the  amount  of  the  damages  recovered  in  such  suit.  lb.  A  motion  should 
be  made  that  the  defendant  stand  committed  for  a  breach  of  the  injunction, 
and  this  on  notice  to  the  defendant  Worcester  et  al  v.  IHman,  McLean's  Rep. 
483.    The  practice  of  the  court  of  chancery  of  Tennessee,  on  the  breach  of 
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since  by  the  very  terms  of  the  order,  the  plaintiff  is  at  lib-  Effect  of  the 

erty  to  proceed  to  trial ;  and  the  delivery  of  the  declaration,  jSMtiom"^" 

&c.  is  an  incident,  without  which,  there  can  be  no  trial.(a) 

The  construction,  however,  has  always  been,  that  it  only 

applies  to  a  person  in  a  condition  to  demand  a  plea]  and 

that  if  the  action  at  law  has  not  been  commenced  when  the 

order  for  the  injunction  is  made,  the  plaintiff  at  law,  *not-  [*97] 

withstanding  these  words,  is  not  at  liberty  to  take  any  step, 

which  will  enable  him  to  demand  a  plea.(6) 

It  has  also  been  determined,  that  the  words  ^^far  default  of 
plea,^^  mean.for  de&ult  of  an  issuabk  plea;  and  further,  that 
as  the  plaintiff  may,  by  the  express  terms,  try  an  issue  on  the 
fact,  by  the  same  reason  he  may  try  an  issue  at  law.  Accord- 
ingly, where  a  defendant  at  law  had  put  in  a  frivolous  plea, 
to  which  the  defendant  in  equity  had  demurred,  and  obtain- 
ed judgment ;  it  was  contended,  that  this  was  a  breach  of  the 
injunction,  it  being  only  in  one  case,  viz.  "for  default  of 
plea,^\c)  that  the  defendant  might  enter  up  judgment ;  and 
here  it  was  said,  there  was  no  want  of  a  plea;  Lord  Mac- 
clesfield, however,  was  clearly  of  opinion  that  this  was  no 
contempt,  since  a  frivolous  plea  is  no  plea.(c?) 

The  construction  also  given  to  the  words  "  to  enter  up  judg- 
men£^  has  been,  that  they  apply  to  2k  final  judgment:  all  that 
the  court  intends  to  restrain  is  execution.  The  plaintiff  may 
proceed  &o  far  as  to  be  able  to  take  out  execution  the  instant 
that  the  injunction  is  dissolved ;  therefore  after  an  interlocu- 
tory judgment,  as  by  default  or  on  demurrer,  the  plaintiff  at 
law  may  go  on  to  ascertain  his  damages.(c)[l]     Where  the 

(a)  3  P.  W.  147,  n. 

(&)  Sidney  y.  Eeiheringian,  3  P.  W.  Ul,  n.  BuUen  v.  Ovq/,  16  Ves.  141. 
Miila  V.  Cobby,  1  Meriv.  3. 

(c)  Mwris  V.  Monkey,  3  P.  W.  146. 

(d)  Sidney  v.  Setherington,  3  P.  W.  147,  n. 

(e)  3  P.  W.  147. 

an  injunction,  is  similar  to  the  ancient  English  practice.  JRtUherford  y.  Meka^, 
6  Haywood,  60.    (See  Am.  OIl  Dig.  by  Waterman,  tit.  Injuxotion.) 

[1]  Judgment  is  the  decision  or  sentence  of  the  law,  given  by  a  ooort  of 
jnstice  or  other  competent  tribanal,  as  the  result  of  proceedings  instituted 
therein,  Ibr  the  redress  of  an  injury. 

The  language  of  judgments,  therefore,  is  not  that  "it  is  decreed,"  or  "re- 
solved,** by  the  court:  but  "it  is  considered,"  (eoneideratum  est  per  curiam) 
that  the  plaintiff  recover  his  debt^  damages,  possession,  and  the  like^  or  that 
the  defendant  do  go  quit  This  implies  that  the  judgment  is  not  so  much  the 
decision  of  ^e  court,  as  the  sentence  of  the  law  pronounced  and  decreed  by 
the  court,  after  due  deliberation  and  inquiry. 
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Effect  of  the     defendant  in  equity  had  brought  an  action  against  the  plaintiff 
?2^oni  "^      8fl  executor,  and  on  plene  administravit  pleaded,  took  judg- 


To  be  yalid,  a  judicial  judgment  must  be  given  by  a  competent  judge  or 
court,  at  a  time  and  place  appointed  by  law,  and  in  the  fonn  it  requires.  A 
judgment  would  be  null,  if  the  judge  had  not  jurisdiction  of  the  matter ;  or, 
having  such  jurisdiction,  he  exercised  it  when  there  was  no  court  held,  or  out 
of  his  district ;  or  if  he  rendered  a  judgment  before  the  cause  was  prepared  for 
a  hearing. 

There  are  four  kinds  of  judgments  in  civil  cases,  namely:  l.*When  the  fiicts 
are  admitted  by  the  parties,  but  the  law  is  disputed ;  ss  in  case  of  judgment 
upon  demurrer.  2.  When  the  law  is  admitted,  but  the  facts  are  disputed ;  as 
in  ease  of  judgment  upon  a  verdict  3.  When  both  the  law  and  the  &ct8  are 
admitted  by  confession ;  as  in  the  case  of  cognovit  aetioneni,  on  tlie  part  of  the 
defendant;  or  noUe  prosequi^  on  the  part  of  the  plaintiff.  4.  By  default  of 
either  ^arty  in  the  course  of  legal  proceedings,  as  in  the  case  of  judgment  by 
TuhU  dicit,  or  Tton  sum  informaiuSf  when  the  defendant  has  omitted  to  plead  or 
instruct  his  attorney  to  do  so,  after  a  proper  notice ;  or  in  cases  of  judgment 
by  non  proe^  non-suit,  or,  as  in  case  of  non-suit,  when  the  i^aintiff  omits  to 
Ibllow  up  his  proceedings. 

These  four  species  of  judgments,  again,  are  either  interlocutory  or  final. 
Tide  3  Black.  Com.  396 ;  Bingh.  on  Judgm.  1.  For  the  Uen  of  judgments  in 
the  several  states,  vide  LUn^  Bouv.  Law  Diet,  vol  H. 

A  list  of  the  various  judgments  is  here  given. 

Judgpnent  in  assumpsit  is  either  in  favor  of  the  plaintiff  or  defendant;  when 
in  favor  of  the  plaintiff,  it  is  that  he  recover  a  specified  sum,  assessed  by  a 
jury,  or  on  reference  to  the  prothonotary,  or  other  proper  officer,  for  the 
damages  which  he  has  sustained,  by  reason  of  the  defendant's  non-peribrmance 
of  his  promises  and  undertakings,  and  for  full  costs  of  suit  1  Chitty's  PI  100. 
When  the  judgment  is  for  the  defendant,  it  is  that  he  recover  his  costs. 

Judgment  in  actions  on  the  case  fbr  torts,  when  for  the  plaintiff,  is  that  he 
recover  a  sum  of  money  ascertained  by  a  jury,  for  his  damages  occasioned  by 
the  committing  of  the  grievances  oomplamed  o^  and  the  coats  of  suit  1  Oh. 
PI  147.    When  for  the  defendant,  it  is  for  costs. 

Judgment  oS  cassetur  breve,  or  biUaj  is  in  cases  of  pleas  in  abatement  where 
the  plaintiff  prays  that  his  "  writ "  or  *'bill "  "  may  be  quashed,  that  he  may 
sue  or  exhibit  a  better  one."    Steph.  PL  130,  131,  128;  Lawes,  Civ.  PL 

Judgment  by  confession.  When  instead  of  entering  a  plea,  the  defendant 
chooses  to  confess  the  action ;  or,  after  pleading,  he  does,  at  any  time  before 
trial,  both  confess  the  action  and  withdraw  his  plea  or  other  allegations ;  tiie 
judgment  against  him,  in  these  two  cases,  is  called  a  judgment  by  confession  or 
6y  confession  rOicta  verificatione,    Steph.  PL  130. 

Contradictory  judgment  By  this  term  is  understood,  in  the  state  of  Lou- 
siana,  a  judgment  which  has  been  given  after  the  parties  have  been  heard, 
either  in  support  of  their  claims,  or  m  their  defence.  Code  of  Pract  art  636 ; 
11  L.  R.  366,  569  A  judgment  is  called  contradictory  to  distinguish  it  firom 
one  which  is  rendered  by  defkult 

Judgment  on  covenant;  when  for  the  plamtiff,  is  that  he  recover  an  asoei^ 
tained  sum  for  his  damages,  which  he  has  sustained  by  reason  of  the  breach  or 
breaches  of  the  defendant's  covenant,  together  with  costs  of  suit  1  Cbitty^s 
Plead.  116,  117.    When  for  the  defendant,  the  judgment  is  for  costs. 

Judgment  in  an  action  of  dd>t;  when  for  the  plaintiff,  is  that  he  recover  his 
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ment  de  honis  testotortB  cum  accickrint,  and  afkerwardfi  took  out  ^^f^ci  of  the 
*a  scire  Jbciaa  in  order  to  inquire  after  assets ;  it  was  said  tiiat  j^^^^^. 

debt,  and,  in  general,  nominal  damagee  tn  the  detanticm  thereof;  and  in  caeea 
under  the  8th  and  9th  Wm.  III.  a  11,  it  is  also  awarded,  that  the  plaintiff 
have  execution  for  the  damages  sustained  by  the  breach  of  a  bond,  txmditioned 
for  the  perfbnnanoe  of  corenants ;  and  that  plamtiff  recover  fbll  costs  of  soil 
1  Ohltty*s  PL  108,  9. 

In  some  penal  and  other  particular  actions  the  plaintiff  does  noty  however, 
always  recover  costs.  Espinasse  on  Pen.  Act.  164;  HulL  on  (Tests,  200; 
Bull.  N.  P.  333;  6  Johns.  R.  261. 

When  the  judgment  is  for  the  defendant,  it  is  generally  for  ooets.  In  some 
penal  actions  however,  neither  party  can  recover  costs.    5  Johns.  B.  261. 

Judgment  by  default,  is  a  Judgment  rendered  in  consequence  of  the  non- 
appearance of  the  defendant,  and  is  either  by  nil  dicit,  ride  judgment  by  nil  dicU 
or  by  non  sum  informatas,  vide  judgment  by  non  ntm  informattta. 

This  judgment  is  interlocutory  in  assumpsit,  oovenant^  trespass,  case,  and 
replevin,  where  the  sole  object  of  the  action  is  damages ;  but  in  debt,  damages 
not  being  the  principal  object  of  the  action,  the  plaintiff  usually  signs  final 
Judgment  in  the  first  instance.  Tide  Com.  Dig.  Pleader,  B  11  and  12— E  42 ; 
7  Vin.  Ab.  429 ;  Doet.  PL  208 ;  Grab.  Pr.  631 ;  Dane's  Ab.  Index,  h.  t. ;  S 
Ohit  Pr.  671  to  680;  lldd's  Pr.  663 ;  1  Lilly's  Beg.  596 ;  and  artide  DefauU. 

Judgment  in  aetitm  of  detinue ;  when  for  the  plaintiff,  is  in  the  alternative^ 
that  he  recover  the  goods,  or  the  value  thereof,  If  he  cannot  have  the  goods 
themselves,  and  his  damage  for  the  detention  and  costs.  1  Oh.  PL  121-2 ;  1 
DalL  B.  468. 

Judgment  in  error,  is  a  Judgment  rendered  by  a  court  of  error,  on  a  record 
sent  up  fiom  an  inferior  court.  These  judgments  are  of  two  kinds,  of  affirm- 
ance and  reversal.  When  the  judgment  is  for  the  defendant  in  error,  whether 
tiie  errors  asrigned  be  in  law  or  in  ftct,  it  is  "  that  the  former  judgment  be 
aflbmed,  and  stand  in  flill  force  and  effect,  the  said  causes  and  matters  assigned 
for  error  notwitintanding,  and  that  the  d^ndant  in  error  recover  $ —  for  his 
damages,  charges  and  costs  which  he  hath  sustained,"  Ac  2  Tidd*s  Pr.  1126; 
Arch.  Forms,  221.  When  it  is  for  the  plaintiff  in  error,  the  judgment  is  that 
it  be  reversed  or  recalled.  It  is  to  be  reversed  for  error  in  law,  in  this  fbrm, 
that  it  '*be  r^ersed,  annulled  and  altogethe^pholden  for  nonghf  Aieh. 
Forms,  224.  For  error  in  fhct  the  judgment  is  recalled,  revooatur.  2  Tldd,  Pr. 
1126. 

A  ylnaf  Judgment  is  one  idifoh  puts  an  end  to  the  suit 

When  the  issue  is  one  in  fact,  and  is  tried  by  a  jury,  the  jury  at  the  time 
that  they  try  the  issue,  assess  the  damages,  and  the  judgment  is  final  in  the 
first  instance^  and  is  that  fhepla/M^do  recover  the  damages  assessed. 

When  an  interloootory  Judgment  has  been  rendered,  and  a  writ  of  inquiry 
has  issued  to  ascertain  the  damages^  on  the  return  of  the  inquisition  the  plain- 
tiff is  entitied  to  a  fiihd  judgment,  namely,  that  he  recover  fhe  arnowU  of  damages 
m  assessed.    Steph.  PL  127,  128. 

An  tnteriocviory  judgment,  is  one  given  in  the  course  of  a  cause,  before  final 
Judgment  When  the  action  sounds  in  damages,  and  the  issue  is  an  issue  at 
l«w,  or  when  uiy  issue  in  Ihct  not  tried  by  a  Juiy  is  decided  in  fiivor  of  the 
plaintifl^  then  tiie  Judgment  is  that  the  plaintiff  ought  to  recover  his  damages 
witiioat  speciiying  their  amount;  for,  as  there  has  been  no  trial  by  Jury  in  the 
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Eflbet  of  the     the  scire  facioLs  was  in  the  nature  of  a  new  action  after  jndg- 
^J^SSn."^      ment;  Lord  King,  however,  held,  that  it  was  no  breach, 


case^  the  amcmnt  of  damngeB  is  not  yet  asoertained.    The  jadgment  is  then 
to  be  interlocutory. 

To  aaoertain  such  dama^  it  is  the  practioe  to  iasae  a  writ  of  inqniry. 
Steph.  Pi.  12*7 ;  when  the  action  is  founded  on  a  promiasory  note,  bond,  or 
other  writing,  or  any  other  contract  by  which  the  amount  due  may  be  readOy 
computed,  the  practice  is,  in  some  courts,  to  refer  to  the  prothonotaiy  or  derk 
to  assess  the  damages. 

There  is  one  species  of  interlocutory  judgment  which  estabHshes  nothing 
but  the  inadequacy  of  the  defence  set  up ;  this  is  the  judgment  for  the  plaintiif 
on  demi^^r  to  a  plea  in  abatement,  by  which  it  appears  that  the  dofendant 
has  mistailren  the  law  on  a  point  which  does  not  affect  the  merits  of  his  case ; 
and  it  being  but  reasonable  that  the  should  offer,  if  he  can,  a  fiirther  defence, 
that  judgment  is  that  he  do  answer  over,  in  technical  language,  judgment  of 
reapandeat  ouater,  (q.  y.)  Steph.  Plead.  126;  Bac  Ab.  Pleas,  N.  4;  2  Arob. 
Pr.  3. 

Judgment  of  nil  capiat  per  Ifreve  or  per  biBam.  When  an  issue  arieee  upon 
a  declaration  or  peremptory  plea^  and  it  is  decided  in  favor  of  the  defendant, 
the  judgment  is,  in  general,  thai  the  plaintiff  take  nothing  by  his  writf  {or  difi^) 
and  that  the  defendant  go  thereof  wWumt  day^  ^  This  is  called  a  judgment  of 
nilcapiaiper  breve^  or  per  biUam.    Steph.  PL  128. 

Judgment  by  nil  didt^  is  one  rendered  against  a  defendant  for  want  of  a  plea» 
The  plaintiff  obtains  a  rule  on  the  defendant  to  plead  within  a  time  specified, 
of  which  he  serves  a  notice  on  the  defendant  or  his  attorney;  if  the  defendant 
neglect  to  enter  a  plea  within  the  time  specified,  the  plaintiff  may  sign  judg- 
ment against  him. 

Judgment  of  noHe  prosequi,  is  a  judgment  entered  against  the  plaintill^  where 
after  appearance  and  before  judgment  he  says,  "  he  will  not  further  prosecute 
his  suit"    Steph.  PL  130;  Lawes  Civ.  PL  166. 

Judgment  of  non  obstante  veredicto^  is  a  judgment  rendered  in  fitvor  of  the 
plaintiff,  wiffumt  regard  to  the  verdict  obtained  by  the  defendant 

The  motion  for  such  judgment  is  made  where  after  a  pleadidg  by  the  de- 
fendant in  confession  and  avoidance,  as,  for  example,  a  plea  in  bar,  and  iasoe 
joined  thereon,  and  verdict  found  for  the  defendant,  the  plaintiff  on  retrospective 
examination  of  the  record,  conceives  that  such  plea  was  bad  in  substance^  and 
might  have  been  made  the  subject  of  demurrer  on  that  ground.  If  the  plea  was 
itself  substantially  bad  in  law,  of  course  the  verdict,  whidi  merely  shows  it  to 
be  true  in  point  of  fact,  cannot  avail  to  entitle  the  defendant  to  judgment ; 
while  on  the  other  hand  the  plea  being  in  confession  and  avoidance,  involveir 
a  confession  of  the  plaintiff's  declaration,  and  shows  that  he  was  entitled  %9 
maintain  his  actiozL  In  such  case,  therefore,  the  court  will  give  judgment  for 
the  plaintiff,  without  regard  to  the  verdict;  and  this,  for  the  reasons  above  ex- 
plamed,  is  called  a  judgment  upon  confession.  Sometimes  it  may  be  expedioBt 
for  the  plaintiff  to  move  for  judgment  non  obstantSf  Ac,  even  though  the  verdict 
be  in  his  own  &vor ;  for  if  in  such  case  as  above  described,  he  takes  judgment 
as  upon  the  verdict,  it  seems  that  such  judgment  would  be  eizoneous,  and  that 
the  only  safe  course  is  to  take  it  as  upon  confession,  1  Wils.  63;  Gra  KUs. 
178;  2  RoU.  Ab.  99.  See  also  Cro.  EUz,  2U;  6  Mod.  10;  Str.  394;  1  Ld. 
Baym.  641;  8  Taunt  413;  Bast  Ent  622;  1  Wend.  307;  2  Wend.  624;  6 


TO  STAY  PROCEEDINaS  AT  LAW;  98—^ 

being  oiily  a  continuation  of  the  old  action  on  the  same  re-  Bffeet  of  the 

ooiamon  in- 
jonctioii. 

WencL  613 ;  4  Wend.  468 ;  6  Cowen,  R.  225.   See  Bout.  Law  Blot  Bephachr^ 

fbr  the  difference  between  a  repleader  and  a  judgment  non  obstante  veredicto. 

Judgment  by  nan  sum  infonnaJtus^  is  one  which  is  rendered,  when  instead  of 
entering  a  plea^  the  defendant's  attorney  says  ho  is  not  informed  of  any  answer 
to  be  given  to  the  acUon.    Steph.  PL  130. 

Judgment  of  nonpnw.  (from  non  prosequitur,)  is  one  giren  against  the  plain* 
tiffin  any  class  of  actions^  for  not  decUring,  or  replevying,  or  surrejoining; 
Ac.,  or  for  not  entering  the  issue. 

Judgment  of  non-fruity  practice  is  one  against  the  plaintiff,  which  happens 
when,  on  trial  by  jury,  the  pUuntiflf)  on  being  called  or  demanded,  at  the  in- 
stance  of  the  def^idant,  to  be  present  while  the  juiy  give  their  verdict,  (IuIb  to 
make  his  appearance. 

In  this  case  no  verdict  is  given,  but  the  judgment  df  non-wit  passes  against 
tlie  plaintiff  So  if,  after  issue  is  joined,  the  plaintiff  neglects  to  bring  such 
issue  on  to  be  tried  in  due  time^  as  limited  by  the  practice  of  the  court,  in  the 
partioular  case^  judgment  wUl  be  also  given  against  him  for  this  de&ult ;  and 
it  is  called  judgment  as  in  case  ofn&nsiuiL    Steph.  PI.  131. 

After  suffering  a  non-suit,  the  plaintiff  may  commenoe  another  action  for  the         ' 
same  cause  for  which  the  first  had  been  instituted. 

In  some  cases,  plainti£fs  having  obtained  information  in  what  manner  the 
jury  had  agreed  upon  their  verdict  before  it  was  delivered  in  court,  have^  when 
the  jury  were  ready  to  give  in  such  verdict  against  them,  suffered  a  non-suit 
for  the  purpose  of  commencing  another  action  and  obtainii^  another  trial  To 
prevent  this  abuse  the  legislature  of  Pennsylvania  have  provided,  by  the  act 
of  the  28th  of  March,  1814,  6  Heed's  L.  208,  that^  "  whenever  on  tiie  trial  of 
any  cause,  the  jury  shall  be  ready  to  g^ve  in  their  verdict,  the  plaintiff  shall 
not  be  called,  nor  shall  he  then  be  permitted  to  suffer  a  non-suit" 

Judgment  quad  computet  The  name  of  an  interlocutory  judgment  in  an 
action  of  account  render  that  the  defendant  do  account^  quod  computet  Vide 
4  Wash.  C.  G.  B.  84;  2  Watts'  R.  95 ;  1  Penn.  B.  138. 

Judgment  quod  recuperet  When  an  issue  in  laWj  other  than  one  arising  on 
a  dilatory  plea^  or  an  iasue  mfact^  is  decided  in  &vor  of  the  plaintiff,  the  judg- 
ment is  that  (he  plaintiff  do  recover^  which  is  called  a  judgment  quod  recuperet 
Steph.  PI.  126 ;  Ck>m.  Big.  Abatement,  1  14,  1  15 ;  2  Arch.  Pr.  3.  The  judg- 
ment is  of  two  kinds,  namely,  interlocutory  or  final. 

Judgment  in  replevin^  is  either  for  the  plaintiff  or  defendant.  For  the  plain* 
tifil  1.  When  the  declaration  is  in  the  deHmtity  that  is,  where  the  plaintiff 
declares,  that  the  chattels  "were  detained  until  replevied  by  the  sheriff,"  the 
judgment  is  that  he  recover  the  damages  assessed  by  the  jury  for  the  taking 
■nd  ui^ust  detention,  or  for  the  latter  only,  where  the  former  was  justifiable^ 
as  also  his  costs.  5  Serg.  k  Rawle,  133 ;  Ham.  N.  P.  488.  2.  If  the  repkvia 
is  in  the  detinuit,  that  is  where  the  plaintiff  declares  that  the  chattels  taken  are 
'*yet  detained,"  the  jury  must  find,  in  addition  to  the  above,  the  value  of  the 
dhattels^  (assuming  that  they  are  still  detahied,)  not  in  a  gross  sum,  but  each 
separate  artide ;  for  the  defendant,  perhaps,  will  restore  some,  in  wbi<^  case 
the  plaintiff  is  to  recover  the  value  of  the  remainder.  Ham.  N.  P.  489 ;  Fitz. 
K.  B.  159,  b. ;  5  Serg.  &  Bawle,  130.  For  the  defendant  1.  If  the  replevin 
is  abated^  the  judgment  is,  that  the  writ  or  plaint  abate,  and  that  the  defendant 
(having  avowed)  bave  a  return  of  the  chatty 

When  the  plaintiff  is  wm-suikd^  the  judgment  for  the  defendant,  at  oommoi^ 
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Eifect  of  the     cord,  and  in  the  nature  of  a  proceeding,  after  an  interlocutory 

oommon  in-  • 

Jnnotioii* 

few,  is,  that  tlie  chattels  be  restored  to  hinii  and  this  wxthoQt  his  first  aasigii* 
kkg  the  purpose  for  which  they  were  taken,  because,  by  abandoning  his  6uit» 
the  plaintiff  admits  that  he  had  no  right  to  dispossess  the  defendant  by  prose- 
cuting the  repleyin.  The  form  of  this  judgment  is  simply  "  to  hare  a  return," 
without  adding  the  words  "to  hold  irreplevisabla''  -  Ham.  N.  P.  490. 

As  to  the  form  of  judgments  in  cases  of  non-suit,  under  the  21  Hen.  8,  a  19, 
and  17  Oar.  2,  c  7,  see  Ham.  N.  P.  490,  491 ;  2  Ch.  Plead.  161 ;  8  Wentw. 
PL  116 ;  6  Serg.  k  Rawle,  132 ;  1  Saund.  195,  n.  3 ;  2  Saund.  286,  n.  6.  It 
is  still  in  the  defendant's  option,  in  these  cases,  to  take  his  judgment  pro  retomo 
habendo  at  oommon  law.     6  Serg.  ft  Rawle,  132 ;  1  Lev.  255 ;  3  T.  R.  349. 

When  the  avowant  succeeds  upon  the  merits  of  his  case,  the  oommon  law 
judgment  is,  that  he  "have  returnable  irreplevisable,"  for  it  is  apparent  that 
he  is  by  law  entitled  to  Ifeep  possession  of  the  goods.  6  Serg.  k  Rawle,  136 ; 
Ham.  N.  P.  493  ;  1  Chit.  PL  162.  For  the  form  of  judgments  in  &vor  of  the 
avowant,  under  the  last  mentioned  statutes,  see  Ham.  N.  P.  494,  6. 

Judgment  of  respondeat  ouster.    When  there  is  an  issue  in  law,  uMiog  on 

dilatory  pleOy  and  it  is  decided  in  &vor  of  the  plaintifl^  the  judgment  is  cmlj 

^         that  the  defendant  answer  ov^,  which  is  called  a  judgment  of  respondeat  ouster. 

The  pleading  is  accordingly  resumed,  and  the  action  proceeds.   Steph.  PL  L26; 

see  Bac  Abr.  Pleas,  N.  4 ;  2  Arch.  Pr.  3. 

Judgment  oiretraxUf  is  one  where,  after  appearance  and  before  judgment^ 
the  plaintiff  enters  upon  the  record  that  he  "  withdraws  his  suit ;"  in  such  case 
judgment  is  g^ven  against  him.    Steph.  PL  130. 

Judgment  in  an  action  of  treepasSf  when  for  the  plaintifl;  is,  that  he  reoover 
tiie  damages  assessed  by  .the  jury,  and  the  costs.  For  tiie  defendant  ihaX  he 
recover  the  costs. 

Judgment  in  action  of  trover,  when  for  the  plaintifl^  is,  that  he  recover  dam* 
ages  and  costs.  1  Cli.  PL  167.  For  ihp  defendant  the  judgment  in,  that  he 
recover  his  costs. 

Judgment  of  oapiaiur.  At  common  law,  on  conviction,  in  a  dvfl  action,  of 
a  fcwoible  wrong  alleged  to  have  been  committed  vt  et  armie,  Ac,  the  defend- 
ant was  obliged  to  pay  a  fine  to  the  king,  for  the  breach  of  the  peace  implied 
in  the  act  and  a  judgment  of  eapiatur  pro  fine  was  rendered  against  him,  under 
which  he  was  liable  to  be  arrested,  and  imprisoned  tiU  the  fine  was  paid.  But 
by  the  5  W.  ft  M.  c.  12,  the  judgment  of  eapiatur  pro  fine  was  abolished. 
Oould  on  PL  §  38,  82 ;  Bao.  Ab.  Fhies  and  Amercements,  0.  1.  See  Judff- 
mmt  of  mtserioordda. 

Judgment  of  mieerieordia.  At  common  law,  the  party  to  a  suit  who  did 
not  prevail  was  punished  for  his  unjust  vexation,  and  therefore  judgment  was 
given  against  him,  quod  sit  in  miserieordia  pro  falso  daymore,  Henoe^  ?diett 
the  plaintiff  sued  out  a  writ,  the  eiheriff  was  obliged  to  take  pledges  of  prooecn- 
tion  before  he  returned  it,  which,  when  fines  and  amefuements  wane  consider- 
able, were  real  and  responsible  persons,  and  answerable  for  those  amereements^ 
but  now  they  are  never  levied,  and  the  pledges  are  merefy  formal,  namely, 
John  Doe  and  Richard  Roe.    Bac.  Ab.  Fines,  Ac  0.  1. 

In  actions  where  the  judgment  was  against  the  defendant,  it  was  entered  at 
common  law,  with  a  miserieordia  or  a  eapiatur.  With  a  miserieordia  in  actions 
on  contracts,  with  a  eapiatur  in  actions  of  trespass,  or  other  forcible  wrong, 
alleged  to  have  been  committed  vi  et  armis.  See  Judgment  qfcapiatmr;  Gould 
en  PL  a  4,  g§  18,  82,  83. 
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judgmentj  to  a  final  oiie.(a)[l]  And  where  an  injunction  ^^®»ct  ^f  the 
kaving  been  obtained  to  restrain  the  defendant  from  proceedr  juaction, 
ing  on  an  a«f ard  for  payment  of  money^  which  has  been 
made  a  rule  of  the  court  of  King's  Bench,  the  defendant  ap- 
plied to  that  court  for  an  attachment  for  non-performance  of 
the  award,  and  obtained  a  rule  to  show  cause:  Lord  Bosslyn 
was  of  opinion,  that  by  analogy  to  the  practice,  which,  where 
an  action  had  been  actually  commenced,  permits  a  party  to 
go  on  to  trial  and  judgment,  and  only  stays  execution;  the 
making  the  award  a  rule  of  court,  which  had  been  done  be- 
fore the  injunction,  was  to  be  considered  as  the  commence- 
ment of  the  proceeding ;  and  that  the  defendant  might  not 
only  obtain  a  rule  to  show  cause ;  but  might  even  have 
gone  on  to  make  his  rule  absolute,  without  being  guilty  of  a 
breach  of  the  injunction,  provided  he  did  not  execute  the 

(a)  Morris  v.  Eankeg,  3  P.  W.  14$. 

Judgment  quod  part&io  fialt^  is  a  judgmeDt,  in  a  writ  of  partition,  that  parti- 
tioa  be  made ;  this  is  not  a  final  judgm^it  The  final  judgment  is,  quodpariitia 
fadafirma  et  stabiUa  inperpetuam  tmeaaUur.    Go.  litt.  169 ;  2  BL  Bep.  1169. 

Judgment  quodpartea  replacitent  The  name  of  a  judgment  given  when  the 
court  award  a  repleader, 

When  a  judgment  is  joined  on  an  immaterial  point,  or  snch  a  point  on  which 
the  court  cannot  giye  a  judgneat  detormining  the  rights  they  award  a  repleader 
or  judgment  quod  partes  replacUenL  See  Bac.  Ab.  Pleas,  A».  li ;  3  Hc^rw.  159 ; 
Peck's  R.  325. 

[1]  A  icire  facias  upon  a  judgment,  is  only  a  continuation  of  the  former  suit, 
and  therefore,  where  the  defendant's  attorney,  pending  an  action,  agreed  that 
DO  writ  of  error  should  be  brought,  and  afterwards  the  defendant  died,  between 
the  execution  and  return  of  the  writ  of  inquiry,  and  thereupon  a  scire  ftuAos 
issued  against  his  executors  to  show  cause  why  the  damages  assessed  upon 
the  writ  of  ir.quiry  should  not  be  recovered  against  them,  upon  which  they 
brought  a  writ  of  error;  the  court  of  King's  Bench  held,  that  the  executors 
wese  bound  by  the  agreement  of  their  testator's  attorney,  and  accordingly 
ordered  him  to  nm  pros,  the  writ  of  error.  1  Term  Rep.  267-268 ;  for  this  is 
not  a  new  action,  but  a  continuation  of  the  old  one ;  it  is  only  a  scire  facias  to 
revive  the  former  judgment;  and  as  the  testator  himseli^  if  he  had  lived,  eould 
not  have  brought  a  writ  of  error,  so  neither  can  his  executors.  1  Term  Bep. 
388.    (See  Dunlap's  PracUoe,  voL  2,  p.  1077*1078.) 

In  the  case  of  JHekey  v.  CraAg  et  oi.,  5  Paige  Rep.  283,  the  court  says: 
"  Although,  for  some  purposes,  a  scire  facias  is  considered,  and  treated  as  an 
action,  still,  if  the  object  of  the  proceeding  is  to  revive  a  judgment,  it  is  a  pro- 
ceeding in  the  original  action,  and  is  but  a  continuation  thereof.  This  was  so 
decided  in  the  executors  of  Wright  v.  Nutt,  1  Term  Rep.  388,  and  it  ii  so 
considered  in  several  books  of  practice."  (See  2  Chitty's  Archbold,  598«  • 
Graham's  Pr.  649.) 
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Effect  of  the 
oomiDon  in- 
junction. 


[*99] 


Proceedings  a- 
gainat  bail  or 
herifll 

[*100]  ^ 


attacliment.(a)  It  is  scarcely  necessary  to  cite  a  case,  to  sho^r' 
that  it  is  not  a  breach  to  show  cause  against  a  rule  for  a  new 
trial  ;(6)  but  where  an  injunction  had  been  obtained  to  re- 
strain the  defendant  from  taking  possession  under  a  verdict 
which  he  had  obtained  for  ejectment,  and  previous  to  the  is- 
suing the  injunction,  the  costs  of  the  action  had  been  taxed, 
and  a  writ  of  ^possession  executed :  the  plaintiff  at  law  hav- 
ing afterwards  procured  an  attachment  for  non-payment  of 
the  costs  taxed ,  was  considered  by  Lord  Eldon  as  guilty  of 
a  breach  of  the  injunction.(c)  But  where  an  injunction 
having  been  obtained  by  an  obligor  in  a  joint  and  several 
bond  upon  a  bill,  to  which  the  co-obligor  was  not  a  party, 
execution  was  afterwards  taken  out  upon  a  joint  judgment", 
but  the  obligee  gave  notice  to  the  sheriff  of  the  injunction, 
and  directed  him  not  to  take  the  plaintiff  in  equity ;  upon 
the  question  whether  this  was  a  breach  of  the  injunction. 
Lord  Eldon  observed,  that  when  the  motion  was  first  made, 
he  thought  it  a  breach ;  that  the  writ  of  execution  given  to 
the  sheriff  without  any  instructions,  was,  •  upon  his  reiseipt  of 
it,  a  command  of  the  law  to  take  the  defendant;  and  whether 
the  sheriff  did  or  did  not  take  him,  it  would  be  a  proceeding: 
i^  however,  a  direction  was  given  to  thQ  sheriff,  not  to  pro- 
ceed against  the  person  of  that  defendant,  without  notice  of 
the  injunction  restraining  any  proceedings  against  him  ;  that 
defendant  was  named  in  the  writ  proforma^  and  ex  necessitate ; 
and  it  was  in  substance,  a  proceeding  against  the  other  de- 
fendant only,  and  not  a  breach  of  the  injunction.(d) 

It  is  stated  in  a  case  in  Vernon,(c)  that  an  injunction  does 
not  prevent  an  entry :  this  is,  however,  denied  by  Lord  Al- 
vanley,(/)  and  is  obviously  erroneous. 

It  is  now  clearly  settled,  that  any  proceeding  either  against 
the  bail  or  the  sheriff,  is  a  breach  of  *the  common  injunc- 
tion. This  practice,  which  is  irregular,  originated  with  Lord 
Thurlow  \{g)  before  that  period  the  bail  or  sheriff  were  forced 
to  file  a  bill.  In  a  case,  indeed,  where  bail  had  been  put  in 
below,  and  after  the  common  injunction,  the  defendant  took 

(a)  Franco  y.  Franco,  2  Cox,  420.         • 

(d)  WhitTnore  ▼.  Thornton,  3  Price,  231. 

(e)  Partington  r.  Booth,  3  Mcriv.  148. 
(d)  Chaplin  v.  Cooper,  1  V.  A  B.  16. 
(«)  TOleyy.  Bridge,  2  Vern.  619. 

(f)  Curtis  V.  Curtis,  2  Bro.  C.  C.  63h 
iff)  3  MeriT.  234. 
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nn  assignment  of  the  bail  bond,  and  was  proceeding  upon  Bflfect  of  the 
it ;  Lord  Hardwicke,  upon  a  motion  to  stay  proceedings  upon  juncUon. 
the  bail  bond,  took  a  distinction  that  where  bail  is  put  in 
above,  an  injunction  to  stay  proceedings  against  the  princi- 
pal extends  to  proceedings  against  the  bail,  because  you  can- 
not in  the  case  of  bail  above,  proceed  against  the  bail  till 
you  have  against  the  principal ;  but  he  thought  it  otherwise 
where  bail  Ls  only  put  in  below,  for  there  the  plaintiff  has 
his  election  to  proceed  on  the  bail  bond :  his  lordship,  how- 
ever, after  some  deliberation,  granted  the  injunction.(a)  This 
distinction  seems  now  disregarded,  and  any  proceeding 
against  the  bail  is  a  breach  of  the  common  injunction.(6)[l] 

(a)  Stone  v.  Tuffin,  Amb.  32. 

(5)  Kamet  y.  DaUon^  1  Fowl  Ex.  Pr.  230.    Leonard  v.  AUweU^  17  Ves.  385. 
Chaplin  v.  Cooper,  1  V.  &  B.  19. 

[1]  At  common  law,  tho  sheriff  was  not  obliged  to  baU  a  defondaot  arrested 
upon  mesne  process,  unless  be  sued  out  a  writ  of  main  prize,  though  he  might 
have  taken  bail  of  his  own  accord.  2  Saund.  60,  a  61 ;  Boc.  Abr.  1*79.  Boote, 
61 ;  Gilb.  c.  p.  20.  This  defect  in  the  law  was  remedied  by  the  statute  of  23 
Hen.  6,  a  9,  which  declared  that  "  every  sheriff,  and  other  ofiOcer,  shall  let 
out  of  prison,  all  persons  by  them  arrested,  or  in  their  custody,  by  virtue  of 
process  in  any  personal  action,  upon  reasonable  sureties  of  persons  having 
sufficient  within  the  county  where  the  persons  be  so  let  to  bail,  to  answer 
aooording  to  the  ex^ency  of  such  process,  except  persons  so  in  prison  by  con* 
denmation,  execution,  capias  vtHgtUum^  or  by  special  order  of  any  court  or 
justices;  and  no  sheriff  or  other  officer,  shall  tc^e  any  obligation  for  any  causa 
aforesaid,  or  by  color  of  their  office,  but  only  to  themselves,  and  by  the  name 
of  their  office,  and  upon  conditions  written,  that  the  prisoner  named  thereia 
shall  appear  at  the  day  and  place  required  in  said  process;  and  if  any  sheriff 
or  other  officer,  take  any  obligation  in  other  form,  by  oolor  of  their  offices^  it 
shall  be  void;  and  if  any  sheriff  or  other  officer,  return  upon  any  process  that 
he  hath  taken  the  body,  or  that  such  person  bath  surrendered  himself,  such 
sheriff  or  other  (^cef,  shall  be  chargeable  to  have  the  body  accordfaig  to  the 
command  of  the  said  proeess,  in  the  usual  form."  See  2  Saund.  166 ;  ScrniMd 
Y.  I^^ans,  2  Term  Kep.  669;  15  East's  Bep.  320 ;  1  Dunkp's  Pr.  15i. 

It  may  be  a  convenience  to  the  stud^it  in  this  place  for  us  to  remark,  that 
by  bail  is  understood  a  security  given  according  to  law,  to  insure  the  atten- 
dance,  at  a  future  time,  of  a  party  in  court,  or  before  a  proper  tribunal.  The 
person  who  becomes  surety  is  also  called  the  bafl.  Sometimes  tlie  term  is 
Implied,  with  a  want  of  exactness,  to  the  security  given  by  a  defendant,  in 
order  to  obtain  a  stay  of  execution,  after  judgment,  in  civil  cases.  Bail  is  either 
civil  or  criminal. 

Civil  baH  is  that  which  is  entered  in  civil  cases,  and  is  common  or  spedal; 
bail  below  or  bail  above. 

Common  bail  is  a  formal  entry  of  fictitious  sureties  in  the  proper  office  of  tha 
■court,  which  is  called  filing  common  bail  to  the  action.  It  is  in  the  same  form 
as  special  btul,  but  differs  firom  it  in  this,  that  the  soratiei  axe  merely  iictitaooa 
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It  IB  the  same  as  to  proceeding  against  the  sheriff;  thus 
after  bail  excepted  to,  ruling  the  sheriff  to  bring  in  the 
body,(a)  or  to  pay  over  money  levied  by  him(6)  is  a  breach. 


(a)  BuUen  ▼.  Ovey,  16  Yes.  141. 

(b)  BoU  Y.  SUmway^  2  AnsL  556. 


«8  John  Doe  and  Richard  Hoe ;  It  haa^  oonaequently,  none  of  the  incidents  of 
special  baiL  It  is  only  allowed  to  the  defendant  when  he  has  been  discharged 
from  arrest  without  bail,  after  the  return  day  of  the  writ,  and  it  is  necessary 
in  such  case  to  perfect  the  appearance  of  the  defendant  Steph.  P.  66,  7 ; 
Grah.  Fr.  155;  Highm.  on  Bail,  13. 

Speciai  bail  is  an  undertaking  by  one  or  more  penxtts  for  another,  beibre 
some  officer  or  court  properly  authorized  for  that  purpose,  that  he  shall  i^ppear 
at  a  certain  time  and  place  to  answer  a  certain  charge  to  be  exhibited  against 
him.  The  essential  qualificatioDs  to  enable  a  person  to  become  bail,  are  that 
he  must  be,  1,  a  freeholder  or  housekeeper;  2,  liable  to  tlie  ordinary  process 
of  the  court;  3,  capable  of  entering  into  a  contract;  and  4,  able  to  pay  the 
amount  for  which  he  becomes  responsible.  1.  He  must  be  a  freeholder  or 
housekeeper,  (q.  v.);  2  Chit  R.  96 ;  6  Taunt  lU;  LoSt,  148,  3  Peterad.  Ab. 
104.  2.  He  must  be  subject  to  the  ordinary  process  of  the  court,  and  a  person 
privileged  from  arrest,  either  permanently  or  temporarily  will  not  be  taken. 
4  Taunt  249 ;  1  D.  &  B.  12*7 ;  2  Marah.  232.  3.  He  must  be  competent  to 
«nter  into  a  contract;  a  feme  covert,  an  infent,  or  a  perscm  non  compos  mentia, 
cannot  therefore  beoome  bail.  4.  He  must  be  able  to  pay  the  amount  for  wbidi 
he  becomes  responsible.  But  it  is  immaterial  whether  his  property  consists  of 
real  or  personal  estate,  provided  it  be  his  own,  in  his  own  right,  3  Peterd.  Ab. 
196;  2  Chit  Rep.  97 ;  11  Price,  158;  and  it  be  liable  to  the  ordinary  proeeas 
of  the  law,  4  Burr.  2526;  though  this  rule  is  not  invariably  adhered  to^  for 
when  part  of  the  property  consisted  of  a  ship,  shortly  expected,  bail  was  pei^ 
mitted  to  justiiy  in  respect  of  such  property.  1  Chit  R.  286,  n.  As  to  the 
persons  who  cannot  be  received  because  they  are  not  responsible,  see  1  Chit 
R.  9,  116;  2  Chit  R.  11,  8;  Lofift,  72,  184;  3  Petersd.  Ab.  112;  1  Chit  K 
309,  n. 

Bail  bdow.  This  is  baO  given  to  the  sheriff  in  civQ  cases,  when  the  defendant 
is  arrested  on  bailable  process;  which  is  done  by  giving  him  a  bail  bond ;  it  is 
so  called  to  distinguisli  it  from  bail  dbove^  (q.  v.)  The  sli^ff  is  bound  to  admit 
a  man  to  bail,  provided  good  and  sufficient  sureties  be  tendered,  but  not  other- 
wise. The  sheriff,  is  not  however  bound  to  demand  bail,  and  may,  at  his  risk, 
permit  the  defendaot  to  be  at  liberty,  provided  he  will  appear,  that  i%  enter 
bail  above  or  surrender  himself  in  proper  time.  1  Sell.  Pr.  126,  el  $eq.  The 
undertaking  of  bail  below  is  that  the  defendant  will  appear  or  put  in  bail  to 
tlie  action  on  the  return  day  of  the  writ 

BaU  above,  which  is  putting  in  bail  to  the  action,  which  is  an  appemanoe. 
Bail  above  are  bound  either  to  satisfy  the  plaintiff  his  debt  and  oosts,  or  to 
surrender  the  defendant  in  custody,  provided  judgment  should  be  against  him 
and  he  should  &U  to  do  so.    Sell.  Pr.  187. 

It  is  a  general  rule  that  the  defendant  havmg  been  held  to  bail,  in  civfl  casM, 
cannot  be  held  a  second  time  for  the  'same  cause  of  action.  Tidd's  Pr.  184 ; 
Chrah.  Pr.  98;  Troub.  &  Hal  44;  1  Yeates»  206;  8  Yes.  jur.  594;  See  AiUer 
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It  was  also  determined  by  Losd  Tharlow,  that  where  an  Bffeet  of  the 
-injunction  has  been  obtained  after  execution  executed,  it  is  S^lSon^"*" 
a  breach  to  call  upon  the  sheriff  to  pay  over  the  money ; 
though  his  lordship  added,  that  if  the  sheriff  voluntarily  paid 
the  money,  he  thought  that  it  woxdd  not  have  *been  a  [*101] 

breach.(a)  So  according  to  the  modem  practice,  whereby 
the  necessity  of  making  the  sheriff  a  party  is  dispensed  with : 
Lord  Eldon  observed,  that  if  the  goods  were  not  yet  out  of 
the  hands  of  the  sheriff,  if  he  proceeded  to  sell  without  pro- 
cess, he  would  be  ordered  to  pay  the  money  into  court;  and 
as  the  act  of  the  sheriff  cannot  vary  the  rights  of  the  parties, 
his  lordship  thought,  that  if  he  voluntarily  paid  over  the 
money,  the  party  receiving  it  would  be  ordered  to  pay  it 
into  court.(6) 

.  There  is  a  decision  upon  this  subject  in  the  exchequer,(c)  " 
where  the  doctrine  was  carried  to  a  considerable  extent ;  the 
authority  of  it  has  been  strongly  questioned  by  Lord  Eldon, 
but  it  is  to  be  observed  that  it  was  in  a  case  (d)  where  the 
point  was  not  under  consideration;  and  the  modem  doc- 
trine, though  irregular  and  unfounded  in  principle,  was  not 
recalled  to  his  lordship's  recollection.  In  the  principal  case, 
the  defendant  had  taken  out  execution,  and  the  sheriff  had 
levied  before  the  injunction  issue4 ;  the  sheriff  refused  to 
pay  over  the  money  levied,  and  the  defendant  comm^iced 
an  action  against  him  for  money  had  and  received  to  his  use. 
Upon  a  motion  for  an  attachment  against  a  defendant  for  this 
proceeding  as  a  breach  of  the  injunction,  it  was  contended 
that  the  sheriff  was  not  a  party,  nor  was  any  injunction  pray- 
ed as  to  him ;  that  the  application  was  too  late,  for  the  sheriff 
having  levied,  is  bound  immediately  to  pay  over,  and  had 
received  for  the  defendant.    The  court,  *however,  said  that  r*1021 

though  the  words  of  the  injunction  were  only  against  pro- 
ceeding in  the  action  against  the  plaintiff,  yet  the  clear  mean- 
ing of  it  was  to  prevent  the  defendant's  having  any  benefit  of 
that  suit,  while  the  injunction  subsisted.  That  the  proper 
mode  of  compelling  a  sheriff  to  pay  over  the  money  levied 
is  by  a  rule  against  him ;  had  that  been  done,  it  would 
clearly  have  been  a  breach  of  the  injunction.    The  circuit- 

(a)  Anon.  ciL  3  MeriT.  234. 
(()  FranJdyn  v.  Thomas,  3  Ueriv.  234. 
(c)  BoU  y.  Stanvayj  2  Anst  556. 
{(f)  Iveeon  t.  Harris^  7  Yea  25t. 
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ous  and  improper  mode  of  guing  the  sheriff  in  a  fresh  action, 
could  not,  it  was  said,  give  the  defendant  a  better  claim :  that 
a  sheriff  levying  goods  is  not  a  stranger  to  the  suit :  the  writ 
under  which  he  levies,  and  the  return  to  it,  are  parts  of  the 
suit,  and  any  mode  of  compelling  him  to  make  such  return, 
or  to  complete  the  execution,  was  in  sense  and  spirit  a  pro- 
ceeding in  the  action  and  a  violation  of  the  injunction.  [1] 

[I]  Mr.  DPBwry,  in  his  treatiee  on  iiyunctiona,  (page  399,  et  9eq.)  rmews 
the  authoritiefl  on  this  subject,  as  follows:^" In  Kempton  r.  Eoe^  2  Vea.  k  B. 
149,  it  was  held  that  it  was  a  breach  of  an  injunction  to  proceed  to  sale  after 
personal  service  of  a  notice  that  an  injunction  against  the  selling  has  been 
granted,  where  the  party  so  proceeding,  admits  that  he  believed  the  order  to 
have  been  made.  And  it  is  not  neoessary,  to  constitate  a  breach  of  the  i^jimo- 
tion,  that  the  injunction  should  be  actually  served. 

"  So  if  a  party  have  by  himself  or  his  attorney,  notice  in  any  other  way  of 
the  fact  of  an  injunction  having  been  granted,  though  ii  should  not  be  regular 
notice,  it  is  a  breach  of  the  injunction  to  disobey  it  Lanoea  v.  Morgan,  5  Price, 
618 ;  PoweU  v.  FoOett,  Dick,  116.  But  if  the  plaintiff  is  guilty  of  delay  in  get- 
ting the  order  drawn  up  and  served,  the  court  will  not  treat  the  defendant  as 
in  contempt,  although  he  should  have  been  present  at  the  hearing  of  the  mo- 
tion. James  v.  Doumes,  18  Ves.  622.  The  distinction  seems,  that  tlie  defend- 
ant shall  not  escape  the  process,  if  he  has  heard  the  motion,  merely  by  turning 
bis  back  upon  the  court  so  as  pot  actually  to  hear  the  order  pronounced  ;  but 
that  on  the  other  hand,  the  order  is  not  to  be  kept  suspended  over  his  .head 
unenforced  for  an  indefinite  length  of  time.  Vide  Lord  Eldon's  observations 
in  James  v.  Downes^  624. 

"  It  appears,  by  an  old  case  taken  fh>m  Lord  Nottingham's  manxiscripta,  that 
eervioe  of  an  injunction  by  serving  a  copy  and  showing  the  original,  without 
allowing  examination  of  it,  is  regular.  Woodward  v.  EaH  of  lanooki^  3  Swana. 
626. 

"  It  is  to  be  observed,  also,  that  one  may  be  guilty  of  a  breach  of  an  ii^'unc- 
tion  by  aiding  and  abetting  those  who  are  committing  an  act  inconsistent  with 
it,  althou^  he  should  not  actually  take  part  in  such  act  Thus,  where  the 
contest  was  between  a  college  at  Oxford  and  the  poor  people  in  the  neighbor^ 
hood,  as  to  the  right  of  cutting  wood  in  a  certain  wood,  and  an  injunction  had 
been  granted  to  restrain  A.  and  his  servants  and  workmen,  ^c,  from  cutUng 
the  wood,  it  was  held  a  breach  of  the  injunction  in  A.  to  be  present  and  acting 
as  a  leader,  when  a  great  number  of  the  poor  people  drove  away  the  serraiits 
of  the  college  and  cut  wood,  although  A.  did  not  only  not  actually  assist^  but 
used  words  of  counsel  to  the  people,  dissuading  them  from  violence.  The 
ground  was,  that  remaining  and  acting  as  a  leader,  and  not  actually  interfering 
to  prevent  the  acts,  he  was  inferentially  aiding  and  assisting.  SL  John^B  CW- 
kge  Y.  Carter,  8  Law.  Jour.  218r  And  the  jurdisdiction  seems  to  hare  been 
stretched  still  fhrther  in  an  old  case  already  referred  to,  ( Woodward  y.  Earl  rf 
lATicoin,  3  Swans.  626,)  from  which  we  may  collect  that  there  may  be  a  con- 
tempt committed  even  by  assisting  in  the  official  act  of  a  person  acting  under 
lawful  authority.  In  the  case  to  which  I  refer,  it  was  held  that  a  breadi  of  an 
injunction  to  quit  possession,  was  committed  where  the  party  enjoined  had 
assisted  a  justice  of  the  peace  in  making  restitution  on  a  forcible  entry. 

*'  It  is,  however,  no  breach  of  an  iujunction,  for  a  person  not  a  party  to  the 
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An  injundaon,  however  errdneously  granted,  is  an  order  Effect  of  the 

common  in- 
junctioD. 

suit)  and  who  has  not  acquired  a  right  pendente  lite  from  any  one  as  a  party,  to 

exercise  a  right  which  he  had  antecedently  to  the  suit.    BooUe  v.  Staniey,  2  ^°bJ^^°* 

£q.  Ab.  528.    Nor  is  it  a  breach  of  an  injunction  staying  execution  with  leave 

to  proceed  to  judgment,  if  the  de&ndant  takes  out  a  scire  facias  guare  executio 

non^  because  that  is  only  proceeding  to  judgment    Eankey  v.  Morris,  ib. 

In  an  old  case,  wher&  an  injunction  was  granted  against  the  aitomey  of 
the  defendant,  to  restrain  him  from  proceeding  at  law,  it  was  held  a  breach  of 
the  injunction  for  the  defendant  to  proceed.     Segewidc  V.  Redman^  Gary,  44. 

Where  the  conmion  injunction  has  been  obtained  before  the  declaration  in 
the  action  at  law  has  been  delivered,  the  injunction  stays  aU  proceedings ; 
whereas,  if  the  declaration  has  been  delivered,  the  ii^unction  stays  only  eaecu- 
Hon,  leaving  the  plaintiff  at  law  at  liberty  to  take  all  such  intermediate  steps 
at  law  as  he  is  in  a  condition  to  take.  Anon,  2  £q.  Ab.  529 ;  and  see  Smith's 
Pract  610;  3  Dan.  281,  365,  and  the  cases  there  referred  to. 

In  the  first  case,  therefore,  it  is  a  breach  of  the  injunction  to  deliver  a  de- 
claration. Mills  V.  CoUfy,  1  Mer.  3 ;  and  see  also  3  P.  Wms.  147.  This  ap- 
pears to  have  been  formerly  doubted,  on  the  ground  of  a  proviso  in  the  order 
for  an  injunction,  to  the  effect  that  the  defendant  is  to  be  at  liberty  to  call  for 
a  plea,  and  to  proceed  to  trial,  and  for  want  of  a  plea^  to  enter  up  judgment 
But  theoe  words  are  not  to  be  construed  that  every  man  who  thinks  proper  to 
be  a  plaintiff  at  law,  should  have  liberty  to  go  on  to  demand  a  plea ;  but  are 
only  to  be  applied  to  a  party  who  has,  antecedently  to  the  if^tmciion,  put  himself 
in  a  position  to  go  on  to  demand  a  plea  at  law.  BuUen  v.  Ovey,  16  Yes.  141. 
And  therefore,  where  a  party  liad  delivered  only  a  condUionai  declaration  at 
law,  that  was  not  held  the  commencement  of  an  action ;  and  consequently  the 
common  injunction  having  been  obtained  agiunst  him,  he  was  held  guilty  of  a 
breach  of  the  ii^unction,  by  obtaining,  after  bail  excepted  to  and  not  justified, 
a  rule  on  the  sheriff  to  bring  in  the  body  of  the  plaintiff  in  equity.  Ib.  A 
fortiori  where  there  has  been  no  declaration  at  aU,  as  in  a  case  where  the  plain- 
tiff in  equity  had  obtained  the  common  injunction  after  four  proclamations 
under  a  writ  of  eodgent^  and  then  the  plaintiff  at  law  sued  out  a  writ  of  aHocatur 
exigent,  to  compel  the  sheriff  lo  make  a  fifth  proclamation.  Marsack  v.  Bailey, 
2  Sim.  &  Stu.  677.  It  may,  perhaps,  be  thought  strange  that  the  point  should 
ever  have  been  raised,  as  it  seems  clear  that  liberty  to  demand  a  plea^  must 
mean  liberty  to  take  that  particular  step  at  law  constituting  the  demand  of 
a  plea,  and  not  liberty  to  do  some  other  incidental  act  The  language  of  Lord 
Macdeafield,  in  a  case  in  P.  Williams,  (3  P.  Wms.  147,)  is  referred  to,  it  is  true, 
in  suj^rt  of  tiie  doubt  In  that  case,  his  lordship  said,  that  if  it  had  not  been 
for  some  resolutions  to  the  contrary,  he  should  have  thought  that  the  delivery 
of  a  declaration  would  be  no  breach,  because,  by  the  terms  of  the  order,  tlie 
plaintiff  is  at  liberty  to  proceed  to  trial,  and  the  delivery  of  a  declaration  is  an 
incident  without  which  there  can  be  no  trial  But  to  these  observations  it 
may  be  repUed,  that  if  that  were  the  construction  of  the  order,  we  should  im- 
pute to  it  a  veiy  inaccurate  use  of  terms ;  for  the  term  jp(a»ii^  would  be  very 
inaocurato  as  applied  to  a  party  who,  not  having  commenced  an  action,  cannot 
pvoperly  be  called  a  plaintiff;  and  the  words  proceed  to  trials  seem  of  themselves 
to  imply  that  some  previous  step  has  been  taken. 

It  is  also  a  breach  of  aa  injunction  staying  trial,  to  give  notice  of  trial,  after 
tiiat  iBjunoticm  htm  been  obtained ;  for  as  a  plaintiff  in  eqvdty  who  has  obtained 
the  eommoa  infimotioii,  is  not  oompeliable  to  go  to  tcU  tiU  he  has  seen  the  de- 
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Bflfect  of  the     of  court,  and  must  be  obeyed  ;(a)  [2]  if,  therefore,  tbe  defend- 

oommoQ  in- 
junction, ^^j  Woodward  v.  King,  2  Ch.  C&.  203.    Mcarqyis  of  DownOiire  v.  Lady  Scmr 
dys,  6  Tea  109.    PartmgUm  v.  Booths  3  Mer.  149. 


fendant'8  answer,  it  is  not  reasonable  that  he  should  be  compelled  to  prqfare 
for  trial  before  he  has  seen  such  answer.  Bird  v.  BranckeTf  2  Sim.  k  Stu.  186. 
Where  an  award  has  been  made  a  rule  of  a  court  of  law,  that  has  been,  how- 
ever, held  a  commencement  of  the  proceeding  at  law;  therefore,  an  injunction 
obtuned  afterwards,  only  stays  execution  of  it ;  and  it  is  no  breach  of  the  in- 
junction, to  obtain  a  rule  to  show  cause  why  an  attachment  should  not  issue 
for  non-performance  of  the  award.    Fra^ico  v.  Franco,  2  Cox,  420. 

Where  an  injunction  has  been  obtained  against  a  plaintiff  at  law,  it  is  a 
breach  of  the  injunction  if  he  gives  notice  of  declaration  at  law  against  the  bail 
of  the  defendant  at  law,  after  the  order  has  been  made,  although  before  it  is 
served,  {Leonard  v.  AttiviU,  17  Yes.  385 ;)  but  it  is  not  a  wilthl  breach,  and 
therefore  not  to  be  punished  by  commitment;  but  the  attorney  of  the  plaintiff 
at  law  will  be  ordered  to  pay  the  costs. 

In  an  old  case  it  was  held,  that  if  the  sheriff  has  levied  under  a  judgment 
and  execution,  and  after  that,  the  defendant  at  law  obtains  the  common  in- 
junction, it  is  a  breach  of  that  injunction  to  attach  the  sheriff  and  recover  the 
monev.  But  the  lord  chancellor  said  it  would  be  different  if  the  sheriff  had 
paid  it  voluntarily.  Axe  v.  Clarke,  Dick.  549.  This  decision  is,  however,  sup- 
poeed  to  be  the  one  doubted  by  Lord  Eldon,  in  Frcmkiyn  v.  Thomas,  See  3 
Mer.  234;  and  2  Mad.  Chan.  Pract.  2*74,  n.  (l) 

Where,  however,  legal  process  had  been  put  into  the  sheriff's  hands  before 
the  issuing  of  any  injunction,  and  after  the  issuing  of  the  common  injunction 
the  plaintiff  at  law,  being  applied  to  by  the  sheriff  for  further  instructions,  did 
not  stop  the  process ;  it  was  held  that  refusing  to  countermand  the  writ,  was 
an  actual  continuance  of  the  ordw  previously  given  by  the  pl«ntiff  at  law  to 
the  sheriff,  and  was  a  contempt  Wodky  v.  Soddington,  9  Sim.  214.  But  in 
this  case  the  court,  though  holding  it  contempt,  would  not  make  an  order  of 
committal,  but  ordered  the  plaintiff  at  law  to  pay  the  costs  of  the  motion,  and 
to  lose  the  benefit  of  any  proclamation  made  subsequently  to  the  service  of  the 
notice  of  motion  to  commit. 

So,  it  is  a  breach  of  an  injunction  staying  proceedings  at  law,  to  lodge  with 
the  sheriff  an  attachment  for  non-payment  of  costs,  although  such  ooets  may 
have  been  actually  taxed  before  the  issuing  of  the  injunction.  And  Uiougfa 
the  court  should  see  that  if  the  circumstances  of  the  case  had  been  fully  ex- 
plained to  it  at  the  time  when  the  ii^nction  was  granted,  it  would  not  have 
been  so  extensive,  it  is  nevertheless  a  breach ;  but  in  such  a  case  the  court  wiO, 
as  in  the  last  case,  refuse  to  commit  the  defendant  for  contempt,  and  will  con- 
tent itself  with  making  him  pay  the  ooets  occasioned  by  the  breach,  and  by  the 
motion  for  committal.    ParHTigton  v.  Boo&i^  3  Mer.  148. 

So,  if  a  creditor  proceed  at  law  against  an  executor,  after  notice  of  a  decree 
against  the  latter  to  account,  it  is  so  ftr  a  contempt  of  court,  that,  upon  a  mo- 
tion fi}r  an  ixijunction  to  restrain  fbrther  proceedings  at  law,  the  court  will  le- 
fbse  the  creditor  the  costs  of  the  fbrther  proceedings  at  law,  and  the  costs  of 
the  application.  Ourre  v.  Bowyer,  3  Mad.  466.  This  is  in  another  fbim  tiie 
rule  already  stated,  that  on  a  motion  in  a  creditor's  suit  to  restrain  the  creditor, 

[8]  The  advioe  of  ooimael  cannot  protect  a  party  in  disobeying  an  order  of 
the  oourt,  so  as  to  prevent  the  advene  party,  whose  remedy  is  impaired  or  im- 
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ant  or  his  attorney  are  guilty  c^  a  breach  of  the  injuncti<xi,  Effect  of  the 

common  in- 
he  will  hare  his  costs  at  law  until  notioe  of  the  decree  in  equity,  but  not  ^-  J^^^^'^ 
ther;  and  the  oosts  of  the  motion  will  depend  upon  whether  he  had  then  notioe 
of  the  decree. 

It  must  be  observed,  that  although  the  common  injunction  obtained  be- 
fore any  proceedings  at  law  are  commenced,  8ta3r8  all  proceedings  at  law,  the 
party  entitled  to  that  advantage  may  lose  it  by  laches.  Thus,  in  a  case  where 
the  common  iiigunction  issued  on  the  2 1st  February,  and  declaration  in  eject- 
ment was  served  on  the  19th  ^ay  following,  and  the  plaintiff  in  equity  ap- 
peared, and  pleaded  to  the  action  and  took  other  defensive  steps,  and  suffered 
notice  of  trial  to  be  given ;  and  never  gave  notice  to  the  plaintiff  at  law  that  he 
was  in  contempt  till  three  days  before  the  opening  of  the  commission ;  Lord 
£ldon  refused  to  make  any  order  on  a  motion  to  commit  the  defendant  for  con- 
tempt, and  gave  no  costs  on  either  side.     MiUs  v.  Cobby^  1  Mer.  3. 

In  an  early  case,  (Stone  v.  Tuffin,  Amb.  32,)  Lord  Hardwicke  took  a  dis- 
tinction between  the  case  where  bail  is  put  in  above  by  the  defendant  at  law, 
and  where  it  is  put  in  below.  In  the  first  case,  he  said  an  injunction  to  stay 
proceedings  against  the  principal  extends  to  stay  proceedings  against  the  bail, 
becausa  in  that  case  no  proceedings  can  be  taken  against  the  bail  until  they 
have  been  taken  against  the  principal  But  that  when  the  bail  is  put  in  be- 
low, the  plaintiff  at  law  has  his  election  to  proceed  against  either ;  the  order, 
however,  made  in  the  case,  was  to  stay  proceedings  on  the  bail-bond,  although 
bail  had  been  put  in  below.  And  the  practice  is  now  to  disregard  Lord  Hard- 
wicke's  distinction,  and  to  treat  an  injunction  to  stay  proceedings  against  the 
principal,  or  extending  to  stay  proceedings  against  the  baiL  Leonard  v.  AU- 
wiUf  17  Yes.  385 ;  in  this  case  it  does  not  appear  whether  bail  was  put  in  above 
or  below ;  and  see  1  Yea.  &  Bea.  19. 

But  if  there  be  proceedings  against  the  obligor  of  a  bond  and  his  surety, 
and  the  principal  obligor  flies  his  bill  without  making  the  surety  a  party,  and 
obtains  the  common  injunction  for  want  of  answer ;  it  is  not  a  breach  of  the 
injunction  to  issue  a  capias  against  the  plaintiff  and  the  surety,  provided  in- 
structions are  given  to  the  sheriff's  officer  only  to  take  the  surety ;  for  although 
in  point  of/orTn,  issuing  the  writ  is  a  proceeding  against  the  plaintiff  as  well 
as  the  surety,  substantiaUy  it  is  only  a  proceeding  against  the  party  against 
whom  there  is  no  injunction.     Chaplin  v.  Cooper^  1  Yea.  A,  Bea.  16. 

And  where  the  obligor  of  a  bond  filed  his  bill  for  an  injunction  to  restrain 
the  obligee,  assignee,  and  others  from  proceeding  at  law  upon  the  bond,  and 
the  common  injunction  for  want  of  answer  was  obtained,  but  issued  only 
against  the  obligee,  his  counseUors  and  agents^  and  did  not  name  the  assignee. 
Lord  Lyndhurst  thought  it  a  question  of  considerable  doubt  whether  the  as- 
signee was  bound  by  the  injunction,  the  action  not  being  brought  within  the 
privity  of  the  obligee.     Montague  v.  HiUf  4  Russ.  128. 

peded,  by  such  disobedience,  from  taking  the  necessary  steps  to  compel  a  com- 
pliance with  the  order ;  although  the  fkct  that  the  party  has  acted  in  good  faith, 
and  under  the  advice  of  counsel,  may  be  sufficient  to  prevent  the  imposition  of 
a  fine  beyond  the  actual  amount  of  the  injury  sustained  by  the  adverse  party, 
and  the  necessary  expenses  of  the  proceedings.  JBdwley  v.  Bennett,  4  Paige 
Rep.  163.     Bogers  v.  Paterson,  ib.  4^0. 

An  order  for  an  injunction  and  receiver  was  granted,  and  a  person  who  was 
in  court  at  the  time,  told  the  parties  against  whom  the  order  went  of  it  The 
parUes  then  disposed  of  notes  which  were  the  sutgoct  of  the  injunction  and 
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it  is  a  contempt  which  the  court  will  punish.  [3]     The  prac- 

receivership.  Adjudged,  m  contempt  ffuU  y.  UiomaSj  3  Edw.  Gh.  Eep.  236. 
The  statute  allows  two  modes  of  proceeding  against  parties  as  for  contempt,  to 
enforce  civil  remedies ;  by  attachment,  to  bring  the  party  into  court  to  answer 
for  the  alleged  contempt,  or  by  an  order  for  the  accused  to  show  cause  wb j  he 
should  not  be  punished  for  his  alleged  misconduct  But,  in  either  mode  of 
proceeding,  the  party  complaining  of  the  alleged  misconduct,  must  lay  a  found- 
ation for  the  proceeding,  by  affidavits,  or  other  evidence  that  t^e  accused  is  in 
contempt  Albany  City  Bank  v.  SchermcrJiom^  9  Paige,  372.  Where  the 
party  complaining  of  a  contempt  proceeds  by  an  order  to  show  cause  why  the 
accused  should  not  be  punished  for  the  alleged  misconduct,  the  order  to  show 
cause  and  copies  of  the  affidavits  and  other  papers  upon  which  the  application 
is  founded,  or  so  much  of  them  as  is  not  already  in  the  possession  of  the  ac- 
cused, must  be  served  on  him,  or  his  solicitor,  such  length  of  time  before  the 
hearing  as  the  court  may  direct  in  such  order.  Jb.  Upon  an  order  to  show 
cause  why  a  party  should  not  be  punished  for  a  contempt,  if  such  party  ne- 
glects to  appear  at  the  time  appointed,  or  shows  no  sufficient  cause,  the  court 
may  make  a  final  order,  immediately,  ac^'udging  that  he  has  been  guilty  of  the 
alleged  contempt,  and  awarding  the  proper  punishment  as  directed  by  the 
statute.  lb.  But  if  the  contempt  is  denied,  the  court  may  disdiaige  the  order 
to  show  cause ;  or,  may  allow  the  prosecutor  to  file  interrogatories,  and  then 
refer  it  to  the  master  to  take  the  answers  of  the  accused  to  such  interrogatariefl^ 
and  to  receive  such  testimony,  as  to  the  alleged  contempt,  as  either  party  may 
offer  before  him,  and  report  the  answers  to  the  interrogatories,  and  the  testi- 
mony taken  before  him,  to  the  court  But  the  proofe  before  the  master,  and 
not  merely  his  opinion  upon  such  proo^  must  be  reported  to  the  court  Jb, 
Where  a  party  proceeds  by  attachment  for  the  alleged  contempt,  he  must  file 
interrogatories,  and  obtam  the  answers  thereto,  before  the  court  can  make  a 
final  order,  unless  the  accused,  upon  being  brought  into  court  upon  the  attaidi- 
ment,  admits  the  contempt  as  charged.    lb. 

Where  the  defendant  in  a  creditor's  suit,  after  the  service  of  the  ordinary  in. 
junction  upon  him,  proceeds  to  judgment,  in  a  suit  which  he  had  previously 
commenced  against  a  third  party,  it  is  not  such  a  breach  of  the  iiyunction  as 
will  authorize  the  complamant  to  proceed  against  him  for  a  contempt  JPotrher 
V.  Parker  J  10  Paige,  485.  A  defendant  committed  for  contempt  in  violating 
an  injunction  by  selling  property  equitably  belonging  to  the  complainant,  after 
two  months  imprisoimient,  applied  to  be  discharged  on  the  ground  that  he  had 
no  means  to  pay  the  fine  imposed  on  him,  equivalent  to  the  value  of  the  pro- 
perty. The  application  was  refused,  because  the  defendant,  instead  of  ao- 
knowledging  his  error,  denied  the  offence  of  which  he  had  been  convicted ; 
and  thus  impaired  the  credibility  of  his  statement,  as  to  his  ability  to  pay  the 
fine.    Palmer  v.  -ffefly,  4  Sand.  Ch.  Rep.  576. 

[3]  Tlio  order  of  the  court  convicting  a  party  of  a  contempt^  in  a  proceeding 
to  enforce  a  civil  remedy,  should  recite  the  substance  of  the  alleged  misconductj 
the  adjudication  of  the  court,  that  the  accused  has  been  guilty  thereof  and  that 
such  misconduct  was  calculated  to,  and  did  impair,  defeat,  impede,  and  preju- 
dice the  rights  or  the  remedies  of  the  prosecutor,  or  the  parties  in  the  cause ; 
and  should  direct  the  payment  of  a  fine  sufficient  to  indemnify  the  party  in- 
jured, arfd  to  satisfy  the  costs  and  expenses  of  the  proceeding.  And  where 
anything  remains  to  be  done  by  the  accused  party,  to  purge  his  contempt,  tiie 
order  should  specify  particularly  what  he  is  to  do,  and  the  manner  in  which  it 
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tice  formerly  was,  iiiat  upon  affidavit  of  the  service  of  the  Effect  of  the 
iBJunction,  an  attachment  issued  for  the  breach  of  it    If  the  j^ctio^  ^' 

is  to  be  done,  to  entitle  him  to  his  disoharge  from  the  oommitment^  upon  pay- 
ment of  the  fine,  Ac.  Albany  City  Bank  v.  Sckermerhom^  9  Paige,  372. 
Where  a  party  is  convicted  of  a  contempt,  the  order  adjudging  him  to  be  guilty 
shall  not  direct  him  to  pay  the  costs  of  the  proceedings  to  be  taxed.  But  the 
costs  should  be  taxed  and  inserted  in  the  order,  as  a  part  of  the  fine  imposed 
upon  the  party  who  is  in  contempt.  lb.  A  par^  who  is  in  contempt  for  dis- 
obeying an  order  of  the  court,  cannot  obtain  relief  which  rests  upon  ttie  favor 
of  the  court,  until  the  contempt  is  purged.  EUingwood  v.  Stevenson^  4  Sand. 
Oh.  Rep,  366.    See  1  Dan.  Ch.  Pr.  665 ;  1  Paige  Rep.  646. 

The  violation  of  an  injunction  is  a  criminal  offenoe  at  common  law,  subject- 
ing the  offender  to  indictment,  and,  on  conviction,  to  fine  and  imprisonment. 
Nelson,  0.  J.     Spaiding  v.  Tlie  People^  7  Hill,  302. 

Where  a  defendant  in  chancery  has  rendered  himself  liable  to  ^  conviction 
for  a  criminal  contempt  in  violating  an  injunction  issued  upon  a  judgment- 
creditor's  bill,  it  is  improper  to  impose  a  fine  upon  him  to  the  amount  of  the 
plaintiff's  judgment  and  oosts,  with  a  direction  that  the  same  be  paid  to  tiie 
plaintiff  for  his  indemnity.     Macy  v.  Jordan^  2  Deuio,  570. 

The  courts  of  the  United  States  have  no  common  law  jurisdiction  of  crimes 
against  the  United  ^tates.  But,  independent  of  statutes,  the  courts  of  the 
United  States  have  power  to  fine  for  contempts,  and  imprison  for  contumacy, 
and  to  enforce  obedience  to  their  orders,  &c.  The  United  States  v.  Hudson  et 
cd,  7  Granch,  32 ;  2  Cond.  Rep.  405.  The  supreme  court  will  not  grant  a 
habeas  corpus,  to  bring  before  it  the  body  of  a  person  confined  for  a  contemjyt  " 

of  a  circuit  court  of  the  United  States.  Nor,  in  such  a  case,  will  the  court 
inquire  into  the  cause  of  the  commitment  of  such  person.  Ex  parte  Kearney 
7  Wheat.  38 ;  5  Cond.  Rep.  225.  Where  a  court  commits  a  person  for  a  con- 
tempt)  their  adjudication  is  a  conviction ;  and  their  commitment^  in  consequence, 
is  execution.    Jb. 

The  provision  in  the  constitution  of  the  United  States,  that  the  trial  of  all 
crimes  shall  be  by  jury,  does  not  take  away  the  right  of  courts  to  punish  con- 
tempts in  a  summary  mode.  The  provision  is  to  be  construed  to  relate  only 
to  those  crimes  which  by  our  former  laws  and  customs  had  been  tried  by  a 
jury.  MoUingsworHh  v.  Duane^  Wall.  77,  106.  The  Supreme  CJourt  will  not 
punish  a  contempt  offered  to  the  process  of  the  common  pleas.  Penn  et  al.  v. 
Meseinger  etaLylY.2.  A  publication,  pending  a  suit^  reflecting  on  the  courts 
the  parties  to  the  suit,  the  witnesses,  the  jurors,  or  the  counsel,  is  a  contempt 
of  oourt    HolUngsworth  v.  Dwme^  Wal.  77,  102. 

An  attachment  is  the  process  of  the  court,  regularly  issuing  for  the  adminis- 
tration of  justice,,  and  therefore  must  be  served  by  the  marshal  of  the  circuit 
court  U,  States  v.  Montyomeryj  0.  0.  2  D.  635.  Where  the  attendance  of  a 
witness  can  be  obtained  in  time  for  the  trial,  an  attachment  may  be  issued  at 
niaiprius;  but  where  the  action  has  been  postponed  for  the  term,  application 
must  be  made  to  the  court  in  bank.  Knight  etaLy.  Pechen,  I  Y.  18.  It  is 
questionable  whether  the  oonunon  pleas  has  power  to  issue  writs  of  attachment 
into  another  county.  Cowen  v.  Douglas,  2  D.  45.  One  who  had  been  brought 
in  on  an  attachment,  and  puiged  himself  of  the  contempt  on  iaterrogatoiriefl^ 
was  discharged.     Thomas  v.  Ovanmwna^  1  Y.  60. 

The  power  to  make  rules  carries  that  of  enforcing  them,  and  to  attach  p6^ 
sons  who  violate  them,  and  punish  them  for  contempts.   This  power  of  punish- 
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defendant  was  arrested  on  the  attachment,  and  entered  his 
appearance  with  the  register,  interrogatories  were  filed  and 
exhibited  against  him,  to  which  he  must  answer  on  oath :  if 
he  denied  the  service,  the  other  party  might  examine  wit- 
nesses to  prove  it ;  if  proved,  the  court  committed  him,  and 
made  him  pay  all  costs  and  charges  before  he  could  be  dis- 
*charged.(a)  The  modern  practice,  however,  is,  where  the 
party  is  in  contempt  for  breach  of  the  injunction,  to  give  no- 
tice of  a  motion,  not  that  the  defendant  should  show  cause 
why  he  should  not  be  committed  :(b)  but  that  he  may  stand 
committed  for  breach  of  the  injunction,  which  is  moved  upon 
affidavit  of  the  service  of  the  injunction.  If  the  other  side 
is  not  prepared  to  defend  the  motion,  the  court  usually  gives 
a  day  to  show  cause  against  it,  and  then  upon  hearing  the 
aflBidavits  on  both  sides,  decides  whether  the  party  is  guilty 
of  the  breach :  if  he  be  guilty,  the  court  makes  an  order  for 
his  commitment,  and  he  will  not  be  discharged  unless  he  pays 
the  opposite  party  his  costs.(c)[l]     But  where  the  breach  is 

(a)  Hair.  Ch.  Pr.  652. 

(&)  6  Ves.  488. 

(c)  Harr.  Ch.  Pr.  652. 

iDg  for  contempts,  is  confined  to  punishment  during  the  session  of  the  legisla- 
ture, and  cannot  extend  beyond  it ;  6  Wheat  R.  204,  230,  231 ;  and  it  seems 
this  power  cannot  be  exerted  beyond  imprisonment. 

Courts  of  justice  hav-e  an  inherent  power  to  punish  all  persons  for  contempt 
of  their  rules  and  orders,  for  disobedience  of  their  process,  and  for  disturbing 
them  in  their  proceedings.  Bac.  Ab.  Courts  and  their  jurisdiction  in  general  (E ;) 
Rolle's  Ab.  219 ;  8  Co.  38  b. ;  U  Co.  43  b. ;  8  Shepl.  550 ;  6  Ired.  R.  199. 

In  some  states,  as  in  Pennsylvania,  the  power  to  punish  for  contempts  in 
restricted  to  offences  committed  by  the  officers  of  the  court,  or  in  its  presence, 
or  in  disobedience  of  its  mandates,  orders,  or  rules;  but  no  one  is  guilty  of  a 
contempt  for  any  publication  made  or  act  done  out  of  court,  which  is  not  in 
violation  of  such  lawful  rules  or  orders,  or  disobedience  of  its  process.  Similar 
provisions  limiting  the  power  of  the  courts  of  the  United  States  to  punish  for 
contempts  are  incorporated  in  the  act  of  March  2,  1831.  4  Sharsw.  cont.  of 
Stor.  L.  U.  S.  2256. 

When  a  person  is  in  prison  for  a  contempt,  it  has  been  decided  in  New  York 
that  he  cannot  be  discharged  by  another  judge,  when  brought  before  him  on  a 
habeas  corpus;  and,  according  to  Chancellor  Kent,  3  Comm.  27,  it  belongs  ex- 
clusively to  the  court  offended  to  judge  of  contempts,  and  what  amounts  to 
them ;  and  no  other  court  or  judge  can,  or  ought  to  undertake,  in  a  collateral 
way,  to  question  or  review  an  adjudication  of  a  contempt  made  by  another 
competent  jurisdiction.  This  may  be  considered  as  the  established  doctrine 
equaUy  in  England  as  in  this  country.  3  Wils.  188  j  14  East.  R.  1 ;  2  Bay  R. 
182;  6  Wheat  R.  204;  7  Wheat  R.  38;  1  Breese  R.  266 ;  IJ.  J.  Marsh.  675 ; 
Oharlt  R.  136;  1  Blackf  166;  9  Johns.  395;  6  John.  337. 

[1]  As  a  breach  of  an  injunction  is  a  contempt  of  the  courts  the  consequence 
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not  wilfal  or  contemptuous,  the  court  is  generally  satisfied  by  ^^^^  ®^*^® 
merely  making  the  party  pay  the  costB.(a)[2]  junctioiL 

(a)  BuOen  y.  Ooey,  16  Yes.  141.    Leonard  r.  AttwOl,  11  Yes.  386.    Paring 
y.  Booihf  snp. 


18  liability  to  be  committed  to  prison  for  the  contempt  Where  an  injunction 
iBto  doa  ihing^  and  the  party  neglects  or  refhses,  the  course  to  compel  him  is 
to  moye  that  he  shall  do  it  bj  a  particular  day,  or  stand  committed ;  but  where 
the  injunction  operates  strictly  by  way  of  restraint,  as  where  an  ii\jimction  had 
been  granted  to  restrain  a  party  from  ploughing  up  a  rabbit  warren  &rther 
than  was  necessary  for  the  sustenance  of  the  rabbits,  a  motion  that  the  defend- 
ant shall  show  cause  why  he  should  not  stand  commited  for  breach  of  the  in- 
junction, is  irregular.  The  proper  course  is  either  to  move  that  the  defendant 
be  committed  for  breach  of  the  injunction,  or  else  to  moye  that  he  be  commit- 
ted, unless  he  show  cause  at  a  future  day  to  the  contrary.  If  the  first  course 
is  adopted,  the  motion  must  be  made  on  personal  service  of  notice  of  motion. 
Service  on  the  defendants  deik  in  court  will  not  do  it  by  itself,  and  is  unne- 
cessary when  there  is  personal  service.  In  Ellerton  v.  Thirsk^  (1  Jac.  &  W.  376,) 
Lord  Eldon  is  reported  to  have  held  that  the  order  cannot  be  made,  unless  the 
original  writ  of  injunction  is  brought  mto  court.  But  in  a  very  late  case,  Lord 
Cottenham  thought  a  party  having  notice  of  an  injunction,  and  being  guilty  of 
a  breach  of  it,  may  be  committed  without  production  of  the  writ,  observing 
that  he  did  not  think  Lord  Eldon  could  ever  have  laid  down  such  a  rule. 

If  the  second  course  is  adopted,  then  the  defendant  is  personally  served  with 
the  order  nui,  and  the  plaintiff,  at  the  proper  time  for  showing  cause,  moves 
to  make  the  order  nisi  alsolute.    Drewry  on  Inj.  p.  406.  •*  * 

[2]  In  the  staite  of  New  York,  the  statute  relative  to  proceedings  as  for 
contempts  to  enforce  civil  remedies  and  to  protect  the  rights  of  parties  in  civil 
actions,  has  prescribed  two  modes  of  proceeding,  where  the  misconduct  com- 
plained of  is  not  committed  in  the  inmiediate  view  and  presence  of  the  court ; 
except  in  the  two  cases,  of  disobedience  to  a  rule  or  order  for  the  payment  of 
money,  and  disobedience  to  a  subpoena.  One  of  the  prescribed  modes  is  by  an 
order  on  the  accused  party  to  show  cause,  at  some  future  time  to  be  specified  in 
the  order,  why  he  should  not  be  punished  for  his  alleged  misconduct ;  and  the 
other  is  to  grant  an  attachment,  to  arrest  the  accused  and  bring  him  before 
the  court,  to  answer  for  such  misconduct.  2  B.  S.  535,  §  5.  In  either  mode 
of  prooeedii^,  however,  the  party  complaining  of  the  alleged  misconduct 
must  ptMiaoe  proof  thereof,  by  affidavits,  or  a  sworn  petition,  or  other  leg^ 
evidence,  as  the  foundation  of  the  proceedings.  Jdeam^  §  3.  Where  the  party 
proceeds  by  an  order  to  show  cause,  copies  of  the  order,  and  of  the  affidavits 
and  other  papers  on  which  it  is  founded,  and  of  such  other  documentaxy  evi- 
dence as  the  prosecutor  wishes  to  use  in  the  case,  or  so  much  thereof  as  is 
not  already  in  the  possession  of  the  accused,  must  be  served  on  him,  or  his 
solicitor,  such  length  of  time,  previous  to  the  day  appointed  for  showing  cause, 
as  the  court  shall  in  such  order  direct.  And  then  if  the  party  accused  does 
not  appear  at  the  day  appointed,  or  such  other  day  as  may  be  afterwards 
designated  for  that  purpose,  or  if  he  appears  and  does  not  deny  the  alleged 
misconduct,  {he  court  may  at  once  proceed  to  make  a  final  decision,  that  the 
accused  has  been  gmlty  of  the  contempt  charged,  and  to  award  the  proper 
punishment,  as  directed  by  the  statute.    2  B.  S.  638,  §  19  to  24.    If  the 


^ 
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Effect  of  the  It  hap  been  aeen,  that  by  the  practice  of  the  ooxirt  of  ex- 
jSttcSwttl  "^  chequer,  the  injunction  in  many  cases  stays  all  further  pro- 
cee(Mngs,  at  whatever  period  of  the  cause  at  law  it  may  have 
exchequer  Issued.  Csses,  however,  frequently  occur,  where  pending  an 
where  tiie  injunction,  the  situation  of  the  plaintiff  at  law  is  such,  as  to 
ia  permitted  to  induce  *that  court  to  permit  him  to  proceed  a  certain  length 
^'rSn^^te  t  ^  ^  action,  notwithstanding  the  injunction.  This  how 
notwithstand-   ever,  is  always  done  witii  a  stay  of  execution.(a)[l]     Thus, 

ingthe  u^juno- 
tion. 

(a)  1  FowL  Ex.  Pr.  290. 

[*104]  

alleged  misconduct  is  denied,  the  court  may  discharge  the  order  to  show  cause ; 
or  may  allow  interrogatories  to  he  filed  and  refer  it  to  a  master  to  take  the 
answers  of  the  accused  to  such  interrogatories,  and  to  take  such  proof  as 
either  party  may  wish  to  offer,  and  report  the  same  to  the  court  But  the 
proofs  themselves  should  be  reported  to  the  court,  and  not  merely  the  master's 
opinion  thereon.  For  the  statute  directs  the  court  to  determine  upon  the 
orig^al  affidavits,  the  answers  of  the  defendant^  and  such  subsequent  proo{ 
whether  the  accused  has  been  guilty  of  the  alleged  misconduct.    Idem^  §  Id. 

Where  the  prosecutor  proceeds  by  attachment,  if  the  defendant  is  brought 
into  court  or  voluntarily  appears  thereon,  the  court  is  required  by  the  statute 
to  cause  interrogatories  to  be  filed,  speciiying  the  facts  and  circumstances  of 
misconduct  alleged  against  the  defendant,  and  requiring  his  answer  thereto. 
This  appears  to  be  absolutely  necessary,  in  a  proceeding  by  attachment,  unless 
#]^  defendant  admits  the  alleged  contempt.  Upon  such  interrogatories  being 
filed  and  answered,  the  court  may  proceed  in  a  summary  manner  to  decide 
the  question  as  to  the  guilt  of  the  accused ;  or  may  refer  it  to  a  master  to 
take  the  answers  of  the  defendants  to  the  interrogatories,  and  to  take  and 
report  such  other  evidence  as  either  party  may  wish  to  produce  before  him 
relative  to  the  contempt 

The  New  York  Code  of  Procedure  for  1851,  provides  that  if  any  person, 
party  or  witness,  disobey  an  order  of  the  judge  or  referee  duly  served,  such 
person,  party  or  witness,  may  be  punished  by  the  judge  as  for  a  contempt 
And  in  all  cases  of  commitment  under  this  chapter,  or  the  act  to  abolish 
imprisonment  for  debt,  the  person  committed  may,  in  case  of  inability  to  per- 
form the  act  required,  or  to  endure  the  imprisonment,  be  discharged  from 
imprisonment,  by  court  or  judge  committing  him,  or  the  court  in  which  the 
judgment  was  rendered,  on  such  terms  as  may  be  just 

[1]  In  ^ectment  causes,  where  the  title  at  law  is  admitted,  or  no  discovery 
is  sought  for  to  aid  a  defence  at  law,  an  ii^'unction  will  be  granted  upon  terms 
only,  so  as  to  leave  the  party  to  proceed  to  trial  and  judgpnent  at  law.  Sam 
V,  Schuyler^  2  Johns.  Oh.  Bep.  140.  The  bill,  in  this  case,  was  for  spedflc 
performance  of  a  parol  contract  to  execute  a  lease  for  three  lives.  No  diacoveiy 
was  prayed  for.  An  action  for  ejectment  was  pendmg  at  law;  and  the  bill 
prayed  for  an  injunction  which  was  granted  in  1814.  An  answer  was  not  yet 
put  in  by  the  defendanta  Counsel  for  defendants  moved  for  a  modification  of 
the  injunction,  so  far  as  to  permit  the  plaintifb  to  proceed  to  trial  and  jad^- 
ment  at  law,  and  no  further.  He  cited  Wyatfs  Pr.  Hep.  260,  262; 
Hinde's  Pr.  597.  The  chancellor  remarked :  "  The  bill  proceeds  on  the  ground 
that  the  plaintifis  have  no  defence  at  law,  and  no  discovery  is  sought  to  aid 
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where  the  defendant  upon  putting  in  his  answer  had  obtain-  injunoiiMi  to 
ed  the  usual  order  to  dissolve  the  injunction  unless  cause  ^ 
shown ;  no  exceptions  were  taken  to  the  answer,  but  the 
plaintiff,  in  order  to  keep  the  injunction  aliye,  delay^  the 
time  of  showing  cause  for  a  week,  undertaking  then  to  show 
cause  upon  the  merits.  As  this  delay  prevented  the  plain- 
tiff at  law  from  trying  his  cause  in  that  termj  so  as  to  have 
judgment  of  the  term,  the  court  granted  a  flbtion  for  leave 
to  give  notice  of  trial  notwithstanding  the  injunction.(a) 
And  where  a  bill  had  been  filed  after  a  verdict,  in  order  to 
be  relieved  against  it,  and  for  an  injunction ;  on  the  last  day 
of  the  term,  the  defendant  having  put  in  his  answer,  obtained 
the  usual  order  to  dissolve,  unless  cause  was  shown  at  the 
sittings,  when  exceptions  were  shown  for  cause,  but  which 
by  the  course  of  the  court  could  not  l^e  argued  until  the  fol- 
lowing term,  the  court,  upon  motion,  permitted  the  defend- 
ant in  the  meantime  tp  take  his  costs,  and  enter  up  judg- 
ment at  law,  with  a  stay  of  execution,  notwithstanding  the 
injunction.(i)  Where  the  plaintiff  in  equity  has  brought  a 
writ  of  error  on  a  judgment  at  law,  the  court  upon  a  motion 
of  course  will  grant  an  order  that  the  defendant  shall  be  at 
*liberty  to  proceed  to  non  pros  the  writ  of  error,  and  affirm  r*1051 

his  judgment  notwithstanding  the  injunction.(c)  So  where 
an  attachment  had  been  granted  against  the  plaintiff  in  the 
King's  Bench,  leave  was  given  to  the  defendant  to  proceed 
to  examine  him  there  upon  interrogatories,  notwithstanding 
the  injunction.(<i)  But  where  the  answer  has  come  in  so 
recently,  that  it  could  not  appear  whether  it  was  full  or  not, 
the  motion  was  refused.(c)  And  in  general  it  will  not  be 
granted,  unless  some  reason  be  given,  for  dispensing  with 
the  ordinary  rule :  therefore  where  a  plaintiff  at  law,  having 

(a)  WaSaw  v.  WngJU^  1  Fowl.  Ex.  Pr.  293. 

(6)  Bandot]^  y,  Ibmbs,  ib.  290. 

(c)  Ibid.  291. 

{d)  Simmoru  v.  MttlUnSj  Bunb.  182. 

(c)  Howes  V.  Griffin,  ib. 


any  such  defence.  The  claim  is  purely  equitable,  and  there  is  no  good  reason 
why  the  defendants  shotdd  not  be  at  liberty  to  proceed  to  trial  and  judgment 
at  law.  This  appears  to  be  the  practice ;  and  the  court  generally  impoies 
further  terms  to  preyent  trouble  and  delay,  before  an  injunction  is  granted  in 
ejectment  cases,  where  no  discorery  is  sought,  and  the  title  at  law  is  admitted." 
Hinde's  Ch.  Pr.  685,  691. 
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injonctLon  to    proceeded  so  &x  with  his  action  that  it  might  be  tried  at  the 
j  ®**^  ^   '        sittings  after  term,  and  presuming  that  the  injunction  would 

be  dissolved  the  last  day  of  term  when  the  plaintiff  in  equity 
was  to  %how  cause,  had  applied  to  be  permitted  to  give  notice 
of  the  trial  for  the  sittings  after  term,  the  court  refused  the 
motion.(a)  . 


Common  in-  When  the  plaintiff  in  the  Court  of  Chancery  (or  in  those 
d&A  to  stay  ^'  causes  in  the  Exchequer,  where  the  injunction  does  not 
*"al.  stay  all  further  proceedings)  thinks,  that  the  discovery  to  be 

derived  from  the  defendant's  answer,  or  from  the  depositions 
of  witnesses  abroad,  will  be  material  to  his  defence  at  law, 
he  must  make  a  special  application  to  Stay  Trial  tUl  the 
answer  comes  in,  or  till  the  return  of  the  *commission.[l] 


[*103] 


(a)  BoyaJL  Ehxhange  Asawramce  Company  y.  Andre^  Bunb.  292. 

[I]  The  effect  of  a  common  injunction  depends  on  the  state  of  the  proceed- 
ings at  law ; — if  the  injunction  be  obtained  before  a  declaration  has  been 
delivered,  it  restrains  all  proceedings.  For  the  terms  of  the  common  injmdc- 
tion,  which  leave  the  defendant  at  liberty  to -call  for  a  plea^  have  only  a  refer- 
ence to  a  person  supposed  to  be  in  a  condition  to  demand  it ;  and,  therefore), 
the  mere  delivery  of  a  declaration,  and,  a  fortiori^  any  ftirther  step  in  the 
action,  would  be  treated  as  a  breach  of  the  injunction.  Mortice  v.  Bankty^  3 
P.  Wms.  14*7 ;  QorUck  v.  Pearson,  10  Yes.  451-2 ;  BvBen  v.  (hey,  16  Yes. 
144 ;  MiOs  v.  Coblby,  1  Mer.  3.  If,  however,  the  plaintiff  at  law  has  actually- 
delivered  his  declaration,  he  is  then  permitted,  by  the  express  words  of  the 
order,  to  call  for  a  plea  and  to  proceed  to  trial,  or,  for  want  of  a  plea,  to  enter 
up  judgment ;  wherefore,  in  that  case,  he  may  proceed  so  far  that  he  may  be 
in  a  situation,  immediately  that  the  injunction  shall  be  dissolved,  to  take  out 
execution,  for  that  is  the  only  step  in  the  action  which  the  court  intends  to 
stop.  Morrice  v.  Hankey,  vbi  supra;  Sidney  v.  Hetharingtxm,  3  P.  Wms.  146, 
n.  B. ;  Ga/rUck  v.  Pearson,  vhi  supra,  But^  as  the  plaintiff  at  law  is  thus  left 
at  liberty  to  proceed  to  trial,  it  is  obvious  that  the  plaintiff  in  equity  would 
have  but  very  inadequate  relief;  if  he  could  only  obtain  the  common  ii\jimction, 
when  his  defence  to  the  action  depends  upon  fects  which  rest  within  the 
knowledge  of  his  opponents ;  therefore,  the  court  will,  in  such  oases,  not  only 
restrain  the  taking  out  execution,  but  it  will  also,  where  the  discovery  is 
material  to  the  defence,  extend  the  injunction  to  stay  the  trial  until  the  answer 
has  been  put  in. 

To  procure  this  extension,  the  plaintiff  must  obtain  the  common  injunction 
in  the  first  instance,  and  then  move  to  extend  it  to  stay  triaL  Baiky  v. 
Weston,  7  Sim.  666;  mne  v.  Piddes,  2B.&B,  310.  Audit  is  to  be  remarked 
.that  the  common  injunction  must  have  been  obtained  against  the  person  in 
whose  name  the  action  is  brought ;  therefore,  where  an  action  was  brought 
agianst  the  plaintiff  in  the  name  of  an  officer  of  a  public  company,  and  the 
plaintiff  filed  his  bill  against  the  officer  and  some  of  the  directors,  and  obtained 
a  common  ii\|unction  against  the  directors,  an  order,  which  he  had  obtained 
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This  motioiynust  be  made  on  a  notice  specifying  the  nature  of  injunction  to 
the  application :  an  affidavit  of  the  service  of  it  must  be  made,  ^^  *™^ 

from  the  V.  C.  of  England  to  extend  the  injunction  to  stay  trial,  was  diB- 
cfaarged  by  the  Lord  Chancellor.     Thorpe  y.  SugheSy  3  M.  &  C.  742. 

A  motion  to  extend  an  injunction  to  stay  trial  must  be  made  upon  notice, 
and  it  is  observable  that  the  plaintiff  cannot  make  the  motion  on  the  same 
day  that  he  moves  for  the  conunon  injunction,  for  want  of  an  answer.  Wright 
Y.  Braint,  3  Bro.  a  C.  [Perkin's  ed.  notes,]  87  ;  Oarkck  y.  Pearson^  10  Ves. 
450 ;  Baphad  v.  Bwdwood^  3  Mer.  229,  n.  Where,  however,  the  defendant 
was  in  contempt  for  want  of  appearance,  the  V.  C.  of  England  granted  the 
^plication  without  notice.    Barriaon  v.  Diaoon^  11  Sim.  123. 

The  plaintiff  must  support  his  application  by  an  affidavit '(i^iaUiii^  t. 
Kedey^  7  Sim.  377;  Scotaon  y.  Gaury,  1  Hare,  104^)  stating  not  only  that  he 
cannot  safely  go  to  trial  until  the  defendant  has  answered,  (for  it  may  be  per^ 
fectly  true  that  he  cannot  go  safely  to  trial,  either  with  or  without  answer,) 
but  it  must  also  aver  that  he  verily  belieyes  that  the  answer  will  fiimish  a 
discovery  which  will  assist  him  at  law,  and  which  is  material  to  his  defence  in 
the  action,  (Appleyard  y.  Seton,  16  Ves.  223 ;  Bishion  y.  Birch,  2  V.  ft  B.  41 ; 
Eamshaw  v.  Th<nfihiU^  18  Ves.  488 ;  White  v.  Steimoaeka,  19  Ves.  84 ;  Bden 
84 ;  Barker  v.  Barr,  1  Beav.  374 ;)  though  the  affidavit  need  not  be  particular 
as  to  the  kind  of  discovery  expected,  unless  the  defendant  is  abroad.  Farrar 
y.  Lewis,  2  Dick.  729;  Revet  v.  Braham,  2  Bro.  C.  C.  640.  I^  however,  it  ap- 
pears, upon  the  whole  case  taken  together,  that  the  plaintiff's  allegation  that 
the  discovery  will  be  material  to  his  defence  at  law  cannot  be  true,  the  order 
will  be  discharged.  Thorpe  v.  Httghae,  3  M.  ft  C.  742 ;  White  v.  Steimoaeks,  19 
Ve&  83 ;  Ashby  v.  Jackaon,  6  Beav.  336. 

It  is  no  objection  to  a  motion  of  this  nature  to  say,  that  the  defendant,  by 
the  rules  of  the  court,  is  bound  to  answer  before  the  trial  takes  place,  for 
tliough  he  may  and  ought  to  put  in  his  answer  in  due  time,  yet,  if  he  shuffies 
there  are  no  means  of  knowing  when  yon  will  be  able  to  get  a  lull  answer. 
Taylor  y.  Leigh,  2  J.  ft  W.  388.  I^  however,  a  fUll  answer  is  actually  put  in 
before  the  motion  is  made,  it  is  a  sufficient  objection  to  the  application ;  for,  as 
the  discovery  is  thereby  obtained,  there  is  no  reason  why  tiie  trial  shoiild  be 
stayed  any  longer:  {Biahton  y.  Bi/reh,  2  V.  ft  B.  40,)  but  the  answer,  to  be 
available,  ought  to  be  filed,  at  the  latest,  at  eight  o'clock  in  the  evening  before 
the  day  for  which  the  notice  of  motion  is  given,  (Whxtdwuse  y.  Eiekman,  1  S. 
ft  S.  102 ;  Munninge  y.  Adamaon,  1  Sim.  510;  Thompaon  y.  Byrom,  2  Beav.  16,) 
otherwise  the  plamtiff  would  have  no  opportunity  of  seeing  whether  the  answer 
is  sufficient  or  not  See  Sir  S.  Romilly's  argument  in  BiaM(m  v.  Birch,  1  V 
ft  B.  366. 

The  answer  must  also  be  sufficient,  otherwise  it  is  to  no  answer;  and  where 
the  defendant,  upon  exceptions  taken,  had  submitted  to  answer  them,  the  order 
extending  the  ii^'unction  was  made.  Jb.  In  the  case  of  Scotatm  y.  Oaury,  (1 
Hare,  99,)  it  was  contended  that  the  court  would,  when  an  answer  had  been 
filed  just  in  time  to  prevent  the  motion,  itself  look  into  it  to  see  whether  it  was 
substantially  insufficient  Sir  J.  Wigram,  V.  C.  however,  refiised  to  adopt 
this  practice.  Afterwards,  when  the  answer  was  found  to  be  insufficient,  upon 
exceptions  regularly  filed,  be  refbaed  to  extend  the  injunction  to  stay  trial  in 
consequence  of  the  delay  of  the  plaintiff;  but,  previously  to  doing  so,  be  looked 
into  the  answer  and  the  exceptions,  for  the  plaintifl''s  benefit,  to  see  whether 
the  answer  was  not  only  insufficient  but  evasive. 
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Injunction  to    and  aJso  an  affidavit  verifying  the  plaintiff  ^s   case  and 
stay  tnaL         Stating  his  expectations  of  discoveiy  from  the  defendant's 
answer.(a)[2] 

(a)  1  Tunu  CU.  Pr.  364. 


Where,  after  an  answer  reported  insatBctent,  the  plainttif  obtained  the  usual 
order  for  leare  to  amend,  and  for  the  defendant  to  answer  the  omendmente 
and  exceptions  at  the  same  time,  and  amended  the  bill  accordingly,  an  order, 
iubsequentlj  obtained,  to  extend  the  injunction  to  stay  trial,  was  held  to  be 
regular.     Simes  v.  Duf,  8  Sim.  270. 

If  the  plaintiir  has  been  guilty  (^  great  delay  in  applying  to  extend  the  in- 
junction to  stay  trial,  or  if  he  postpones  it  till  the  assizes  aie  just  coming  on, 
the  court  will  look  yery  anxiously  to  see  how  the  delay  is  accounted  for  befine 
it  will  grant  the  extension ;  indeed,  it  will  generally  reftise  it,  because  when 
the  cause  is  ready  to  be  heard,  and  the  evidence  is  prepared,  and  the  witnesses 
are  in  attendance,  the  injunction  could  not  be  granted  without  putting  the 
other  party  to  oonsidenible  inconyenienoe  and  expense.  Blaooe  y.  Wilkinson, 
13  Ves.  454;  Fietdy,  Beaumont,  1  Swanst  209;  3  Mad.  103,  S.  0.;  Thorpe  v. 
Hughes,  3  M.  &  0.  742;  Scoia(m  v.  Gmry,  1  Hare,  99;  Stxike  y.  WiiMn,  12 
Sim.  91. 

The  order  to  extend  an  injunction  to  stay  trial  must  be  drawn  up,  passed, 
and  seryed  in  the  usual  way. 

It  may  here  be  noticed,  that  an  order  for  extendmg  the  common  ii^unction 
to  stay  trial,  &lls  within  the  injunction,  and  requires  no  separate  order  lor  its 
discharge,  nor  need  it  be  mentioned  in  the  order  to  dissolve  the  injunction. 

An  order  of  this  nature,  however,  cannot  be  discharged  upon  the  coming  in 
of  the  answer,  separately  from  the  iojunetion.  Eden  on  Inj.  93.  Upon  an 
application  -being  made  for  this  purpose,  it  was  contended  that  this  was  a  dis- 
tinct substantive  order,  obtained  upon  affidavit,  and  that  the  plaintiff  having 
gained  the  discovery  he  sought,  ought  not  to  refiise  to  go  to  trial;  but  Lord 
Eldon  observed,  that  the  order,  with  reference  to  the  fhture  progress  of  the 
cause^  put  the  plaintiff  at  law  in  precisely  the  same  situation  as  if  the  bill  had 
been  filed  before  the  action  commenced ;  that  the  practice  ought  to  be  kept 
whole ;  that  it  might  be  just  as  inconvenient  not  to  be  permitted  to  commence 
an  action,  as  to  be  restrained  from  proceeding  in  it;  and  that,  as  in  the  one 
case,  the  plaintiff  at  law  was  not  at  liberty  to  commence,  so,  in  the  present 
case,  he  ought  not  to  be  permitted  to  proceed  to  trial,  until  the  sufficiency  of 
the  answer  was  proved  in  the  usual  way,  viz.,  by  the  order,  ntsi,  subject  to 
showing  exceptions  jfibr  cause,  or  cause  upon  the  merits,  {Eamahcao  v.  7%om- 
hiOi,  18  Ves.  485): — in  a  subsequent  case  he  expressed  a  similar  oinnion. 
Bishkm  v.  Birch,  2  V.  &  B.  40. 

In  these  cases,  his  lordship  laid  great  stress  upon  the  drcumstanoe  that, 
among  the  numerous  cases  that  had  occurred  of  injunctions  extended  to  stay 
trial,  be  did  not  rocollect,  either  in  the  books  or  in  practice,  a  single  instance 
of  an  application  to  dissolve  an  injunction,  so  fiur  as  it  restrained  the  trial,  dis- 
tinct from  an  application  to  dissolve  it  generally.  BarreU  y.  TieheU,  Jac  154. 
It  seems,  however,  that  where  a  speciai  injunction  lias  been  granted,  trfter  an- 
swer, restraining  the  defendant  from  proceeding  to  trial  UU  the  further  order  </ 
the  court,  there  can  be  no  objection  to  the  iiyunction  being  dissolved,  so  flur  as 
it  extends  to  stay  trial  only.     Baphael  v.  Bvrdwood,  1  Swan&  228. 

[2]  Every  bill  in  chancery  is  a  pleading  or  statement  of  the  compUunant's 


TO  STAY  PROCEEDINGS  AT  LAW.  106 — 2 

Upon  the  principle  upon  wliich  this  motion  is  uBually  Injunction  to 
granted,  it  was  determined  by  the  House  of  Lords,  in  a  case  "**^ 

caae,  but  it  is  also  an  instniment  of  dlsooyerj ;  it  is  an  examination  of  the  de- 
fendant.   The  complainant  has  a  right  to  extract  flx>m  the  defendant  evidence 
to  make  out  his  case,  or  to  aid  in  making  it  out.    The  defendant  may  object 
to  the  disooyery ;  1st,  where  the  answer  wouki  criminate  the  defendant :  2d, 
where  he  is  a  pure  holder  for  a  yaluable  consideration  without  notice :  3d. 
where  the  defendant  has  no  title;  dth,  where  executors  are  defendants,  and 
the  demand  has  become  stale  from  the  great  lapse  of  time ;  5th,  where  the 
answer  of  the  defendant  will  subject  him  to  a  penalty;  6th,  where  the  defend- 
ant is  a  judgment  creditor  and  the  bill  is  filed  by  a  subsequent  purchaser,  and 
seeks  to  impeach  the  consideration  or  yalidity  of  the  judgment;  Uh,  where  a 
defence  is  set  up  which  meets  and  controyerts  the  complainant's  title;  8th, 
where  the  bill  is  filed  for  an  account  of  partnership  transactions,  and  the  de- 
fendant denies  the  partnership;  9th,  where  the  defendant  is  called  upon  to 
answer  whetlier  his  transaction  with  other  persons  were  usurious  or  not;  at 
the  instance  of  a  creditor  or  third  person  who  does  not  himself  complain,  or 
seek  a  discovery,  especially  if  there  is  no  charge  of  fraud;  10th,  whM«  certain 
documents  are  set  forth  historically,  in  the  stating  part  of  the  bill,  the  defend- 
ant is  not  bound  to  answer  to  the  facts  oontained  or  stated  in  such  document^ 
unless  particularly  stated  distinct  from  the  documents ;  yet  he  must  answer  to 
the  feet  of  the  existence  of  such  documents  according  to  his  knowledge,  infor- 
mation and  belief;  11th,  where  the  fects  are  necessaiy  or  material  to  the  com- 
plainant's decree;  12th,  where  the  matters  as  to  which  an  answer  is  sought, 
were  reposed  in  the  defendant  as  counsel,  solicitor,  arbitrator,  Jtc    Barb.  Ch. 
Pr.  131,  132.    It  may  be  laid  down  as  a  general  principle,  that  the  compUdn- 
ant  has  a  right  to  a  discovery  upon  oath  irom  the  defendant  of  all  matters  of 
fact  which  are  well  pleaded  in  the  bill,  and  are  material  to  the  plaintiff's  case; 
and  the  fects  discovered  must  relate  to  the  plaintiff's  case  and  not  extend  to  a 
discovery  of  the  fects  of  the  defendant's  case.    King  v.  Fltrniing^  9  Simons,  59. 
But  the  kind  of  bill  usually  distinguished  by  the  title  of  bill  of  discovery, 
is  a  bill  for  the  discovery  of  fects  resting  in  the  knowledge  of  the  defendant, 
or  of  deeds  or  writings,  or  other  things,  in  his  custody  or  power,  and  seeking 
no  relief  in  consequence  of  tlie  discovery.    The  defendant  must  in  general 
have  a  claim  or  interest;  otherwise  a  bill  of  discovery  does  not  lie.    But  there 
are  exceptions  to  the  rule.    March  v.  Davison.  9  Paige,  580 ;  ib.  123 ;  2  Yem. 
380 ;  8  Yes.  404;  2  Atk.  394;  1  Yes.  k  B.  650;  1  Yes.  287  ;  14  ib.  252.     In 
cases  of  collusion  and  gross  misconduct,  amounting  to  fraud,  persons  having 
no  interest  may  be  compelled  to  answer  the  complainant's  bilL    And  such  ia 
the  rule  as  to  arbitrators  charged  with  misconduct  or  fl^ud.    lAngood  v.  Orcuch- 
«r,  2  Atk.  395;  2  Yes.  315 ;  2  Yes.  jun,  451 ;  14  ib.  252.    So  where  the  bill 
seeks  to  impeach  deeds  on  account  of  fraud.    liit£  PL  188 ;  Bennet  v.  Vade,  2 
Atk.  324.     Chiton  v.  LuUrell,  I  Atk.  461 ;  2  Yes.  627.     So  in  a  biU  of  discov- 
ery against  a  corporation,  the  secretary,  or  book-keeper,  or  other  officer,  may 
be  made  a  party  although  he  has  no  interest     Wych  v.  Meal,  3  P.  Wms.  310 ; 
5  Yes.  322 ;  15  ib.  129.    A  bill  of  discovery  also  lies  to  show  that  the  defend- 
ant is  incapable  of  having  any  interest — as  where  he  is  an  alien.    If  the  title 
.to  the  possession  of  deeds  and  writings,  of  which  the  complainant  prays  pos- 
session, depends  on  the  validity  of  his  title  to  the  property  to  which  they  re- 
late, and  he  is  not  in  possenion  of  that  {voperty,  and  the  evidence  of  his  title 
to  it  is  in  his  power,  or  does  not  depend  on  the  production  of  the  deeds  or 
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staj  trial. 


where  the  plaintiff  applying  for  a  commission  to  examine 
witnesses  abroad,  appeared  from  Ihe  facts  of  his  case  to  be 
entitled  to  it ;  that  although  the  answers  of  the  defendants 
had  come  in,  yet  that  the  plaintiff  was  entitled  to  the  injunc- 
tion to  stay  trial,  till  the  return  of  the  commission,  as  a  ne- 
cessary consequence  of  his  right  to  it.(6)[8]     So  also  where 

(a)  Niehol  v.  Veretat,  1  Bro.  P.  C.  245 ;  ed.  Toml.  vol  4,  416. 


■writings  of  which  he  prays  the  delivery,  he  must  establish  his  title  to  the  pro- 
perty at  law  before  he  can  come  into  a  court  of  equity,  for  a  delivery  of  tlie 
deeds  or  writings.  MitE  PL  54.  The  discovery  must  bo  for  matters  which 
lie  only  in  the  knowledge  of  the  defendant,  and  must  call  for  something  which 
it  is  not  in  the  complainant's  power  to  set  out  in  his  bill  Farky  v.  Farley,  1 
McCord's  Ch.  Rep.  617.  As  a  general  rule,  a  discovery  will  not  be  compeUed 
where  it  would  subject  the  defendant  to  a  penalty,  forfeiture,  or  criminal  pro- 
ceedings, or  would  be  in  violation  of  professional  confidence.  Welf.  Eq.  Pi. 
119,  123  to  127.     March  v.  Davison,  9  Paige,  580. 

The  New  Torlc  Code  of  Procedure  abolishes  bills  of  discovery.  It  provides 
that  no  action  to  obtain  discovery  under  oath,  in  aid  of  the  prosecution  or  de- 
fence of  another  action  shall  be  allowed,  sec.  389.  A  party  to  an  action 
may  be  examined  as  a  witness,  at  the  instance  of  the  adverse  party,  or  oiany 
one  of  several  adverse  parties,  and  for  that  purpose  may  be  compelled,  in  the 
same  manner  and  subject  to  the  same  rules  of  examination  as  any  other  wit- 
ness, to  testify  either  at  the  trial,  or  conditionally,  or  upon  a  commission.  lb. 
sec  390.  The  examination,  instead  of  being  had  at  the  trial,  may  be  had  at 
any  time  before  the  trial,  at  the  option  of  the  party  claiming  it,  before  a  judge 
of  the  court  or  a  county  judge,  on  a  previous  notice  to  the  party  to  be  exam- 
ined, and  any  other  adverse  party,  of  at  least  five  days,  unless  for  good  cause 
shown,  the  judge  order  otherwise.  But  the  party  to  be  examined,  cannot  be 
compelled  to  attend  in  any  other  county  than  that  of  his  residence,  or  where 
he  may  be  served  with  a  summons  for  his  attendance.  lb.  sec.  391.  The 
party  to  be  examined  may  be  compelled  to  attend  in  the  same  manner  as  a 
witness  who  is  to  be  examined  conditionally ;  and  the  examination  is  to  be 
taken  and  filed  by  the  judge  in  like  manner,  and  may  be  read  by  either  party 
on  the  trial.  lb.  sec.  392.  The  examination  of  the  party  tiius  taken  may  be 
rebutted  by  adverse  testimony,    sea  393. 

[3]  In  New  York,  an  order  for  a  commission  will  not  stay  the  closing  of  the 
proofs  until  the  commission  is  executed  and  returned,  without  a  special  order 
of  the  court.     Barrett  v.  Pardow,  1  Edw.  Ch.  Rep.  11. 

In  Virginia,  in  all  cases  where  a  general  commission  issues  for  taking  depo- 
sitions on  an  answer  and  replication,  in  any  suit  in  a  superior  court  of  chan- 
cery, the  cause  must  remain  at  rules  six  months  from  the  time  of  entering  the 
replication  before  it  be  set  for  hearing,  unless  by  consent  of  parties  entered  on 
the  record    Dolby  v.  iVice,  2  Wash.  191. 

According  to  the  former  practice  of  the  supreme  court  of  the  state  of  New 
York,  a  commission  duly  issued,  was,  per  se,  a  stay  of  all  proceedings  until  the 
return,  provided  it  were  obtained  within  the  first  four  days  of  the  term  after 
issue  joined,  unless  sooner  vacated  by  the  order  of  the  court,  which  was  done 
after  reasonable  time  and  no  sufficient  cause  shown.  2  John.  Cas.  70.  It, 
after  the  four  days  had  elapsed,  it  did  not  stay  the  proceedings,  unless  so  di- 
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there  were  mdre  defendants  than  one,  and  the  plaintiff  stated  injunction  to 
in  his  affidavit  that  the  answer  of  the  other  defendants  was     ^ 
material  to  his  defence  at  law,  a  motion  to  dissolve  an  injunc- 
tion to  stay  trial  upon  the  coming  in  of  the  answer  of  one 
of  the  defendants  only,  was  refused  with  coBt8.(a)    In  a  case  ' 
in  the  Exchequer  where  an  injunction  had  been  continued 
till  the  answers  of  the  only  two  defendants  who  had  not  an- 
swered, should  come  in ;  one  of  them  put  in  his  answer, 
swearing  that  the  other  knew  little  or  nothing  of  the  trans- 
action, and  obtained  the  common  order  nisi  to  dissolve:  [4] 

(a)  White  V.  Stemwaeks,  19  YefS.  84. 


rected  hy  the  court,  on  application  for  that  pnipose.  18  Johns.  Rep.  136. 
There  is  now,  however,  no  rule  or  practice  of  the  court  by  which  a  rule  for  a 
oommission  in  any  case  operates  as  a  stay  of  proceedings,  and  unless  it  be  so 
ordered  by  the  court  it  will  not  operate  as  a  stay,  but  will  issae  according  to 
the  statute,  (2  R.  S.  393,  sec.  4,)  upon  such  terms  as  to  the  court,  shall  seem 
reasonable.    T  Wend.  Rep.  520;  Graham's  Pr.  2  ed.  p.  593. 

The  supreme  court  of  New  Jersey  has  never  had  any  specific  practice  in  re- 
lation to  the  matter.  In  JDen  v.  Wood,  6  Halst.  Rep.  62,  the  court,  (Ewing-, 
G.  J.)  held  that  an  order  for  a  commission  of  itself  stays  the  proceedings,  un- 
less there  is  something  in  the  order  authorizing  the  suit  to  proceed  in  the 
mean  time,  In  Stokes  v.  Oarr,  2  Harr.  Rep.  451,  the  court  (Homblower,  0. 
J.)  denies  this  doctrine.  It  says :  "  so  far  as  we  can  learn,  this  remark  of  the 
Chief  Justice,  if  he  really  made  it,  was  not  justified  by  any  decision  of  this 
court,  or  by  any  role  of  practice  on  the  subject  then  known  to  the  bar.  In 
my  opinion,  it  would  be  an  inconvenient  rule,  and  lead  to  much  vexation  and 
delay.  The  court,  when  it  grants  a  commission,  may,  no  doubt,  prescribe 
terms,  when  requested  so  to  do,  and  the  drcumstanoes  of  the  case  or  the 
ends  of  justice,  require  it ;  but  when  a  oommission  is  applied  for  in  aeasonj  it  is 
allowed  without  annexing  any  condition." 

[4]  It  is  said  that  the  order  nisi  for  dissolving  an  injunction  may  be  made 
absolute  notwithstanding  the  plaintiff  has  become  bankrupt,  (Anon.  1  Atk. 
262,)  but  as  the  bankruptcy  of  a  plaintiff',  if  it  does  not  cause  an  abatement,  at 
any  rate  renders  the  suit  defective,  and  prevents  the  plaintiff  proceeding,  (Tide 
Pan.  Ch.  P.  p.  957,)  it  seems  doubtfhl  whether  a  motion  to  make  an  order  for  dis- 
solving  an  injunction  absolute  can  be  made  in  such  a  case,  till  after  the  assignees 
have  been  brought  before  the  court 

The  order  nisi  must  be  drawn  up,  entered,  and  served  on  the  plaintiff's  so- 
licitor ;  and  ifj  on  the  day  appointed  to  show  cause,  no  cause  is  shown,  the 
injunction  will  be  dissolved  of  course  on  motion  and  production  of  an  affidavit 
of  service  of  the  order  nisi.  Harr.  Pr.  64*7.  The  time  within  which  cause  is 
to  be  shown  is  generally  four  days,  but  the  plaintiff  is  usually  indulged  with  a 
short  time,  upon  his  undertaking  not  to  except,  but  to  show  cause  upon  the 
merits. 

The  reason  why  this  is  an  order  nisi,  is,  not  that  the  plaintiff  may  have  time 
generally,  but  merely  that  he  may  have  time  to  look  into  the  answer  and  con- 
sider whether  he  will  take  exceptions  to  show  cause  upon  the  merits.  It  has, 
therefore,  been  decided  that  where  exceptions  have  been  taken  and  the  answer 
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[*107] 


thifl  order  having  been  diacbarged  for  irregularity,  a  motion 
wak  made  three  days  afterwards  that  the  defendant  who  had 
answered  might  proceed  to  trial  notwithstanding  the  inj  auc- 
tion ;  but  it  appearing  ''^that  the  defendant,  who  had  not  an- 
Wered,  was  materially  concerned  in  the  transaction,  the 
court  said  he  ought  first  to  anBwer.(a)[l] 


(a)  itowcroft  v.  DoMidaon,  1  Fowl  Ex.  Pr.  286. 


bas  been  found  sufficient,  it  is  not  neoessary  again  to  obtain  the  order  nisi ; 
the  defendant  may  then  move  to  dissolve  the  injunction  absolutely  in  the  first 
instance ;  as  it  is  plain,  from  his  taking  the  exceptions,  that  he  has  already  ob- 
tained the  necessary  information.  Laa/  v.  E&rvby,  2  Y.  A  B.  291.  In  Bi^Uon 
Y.  Bircfi,  2  y.  &  B.  44,  Lord  Eldon  considered  the  plaintiff,  who  had  taken 
exceptions,  as  having  precluded  himself  from  the  benefit  of  the  order  nisi. 

If  a  plea  is  ordered  to  stand  ibr  an  answer,  with  liberty  to  except,  the  de- 
fendant caxmot  move  to  dissolve  the  injunction  absolutely ;  be  can  only  move^ 
as  upon  coming  in  of  an  answer,  that  it  may  be  dissolved  nisi.  Oabom  ▼. 
Oowper^  Mos.  198.  But,  if  a  plea  is  allowed,  he  may  move  to  dissolve  abso- 
lutely in  the  first  instance.    FhiUps  v.  Langhom^  cited  2  Dick,  537. 

When  the  defendant  moves  to  make  the  order  msi^  to  dissolve  the  injunc- 
tion absolute,  the  plaintiff  may  show  for  cause  against  dissolving  the  injunction — 
Ist,  That  he  has  referred  it  for  impertinence ;  2nd,  Thai  he  has  taken  excep- 
tions to  it  for  insnfflcJency;  or,  Srdly,  That  there  is  sufficient  equify  disclosed 
by  the  answer  to  induce  the  court  to  continue  it  till  the  hearing;  which  is 
called  "  showing  cause  upon  the  merits."  The  plaintiff  may  also  avail  himself 
of  the  opportunity  afforded  by  the  defendant's  moving  to  make  the  order  for 
dissolving  the  iigunction  absolute,  to  show  that  the  case  is  one  of  those  which 
falls  within  the  exception  already  referred  ta 

[1]  In  general,  where  there  are  several  defendants  i^joined,  the  court  will 
not  dissolve  an  injunction  till  all  have  answered.  Prac.  Beg.  234.  Bokeme  v. 
J^drter^  Barnard,  362.  Bowcrqfi  v.  Donaidaon^  1  Fowl  Kch.  Pr.  286.  An  in- 
stance ol  exception  to  this  rule,  however,  is  afforded  in  the  case  of  a  bill 
brought  against  a  trustee  and  his  ces^i  que  trusty  which  the  trustee  will  not 
answer ;  in  such  case,  it  seems,  the  court  will  dissolve  the  ii^unction  on  the 
application  of  the  cestui  que  trust  Lord  Dehin  v.  Smyth^  Mos.  354.  It  seems 
that  in  a  case  where  the  bill  w^as  filed  by  a  trustee  and  cestui  que  trustf  to  re- 
strain an  action  brought  by  the  former  in  the  name  of  the  latter,  the  Y.  G.  of 
England  allowed  a  special  motion  to  dissolve  it  without  there  having  been  a 
previous  order  nin,  (Sharpley  v.  Pemng^  8  Sim.  600) ;  but  it  is  doubtful  whether 
this  exception  to  the  general  rule  will  hereafter  be  recognized.  Bordinaire  v. 
Wadeson^  1  CoL  432. 

Another  instance  of  exception  to  this  rule  is  afforded  by  the  decision  of  Lord 
Eldon,  in  Joseph  v.  Ihubleday,  1  Y.  ^  B.  49*7.  In  that  case  an  iig'unction  had 
been  obtained  to  restrain  several  defendants,  consisting  of  the  assignees  of 
some  bankrupt  partners,  and  the  partners  remaining  solvent,  from  proceeding 
at  hhw  upon  a  verdict  which  they  had  obtained.  The  solvent  partners  having 
put  in  their  answer,  had  not  obtained  the  conunon  order  nisi^  although  the 
other  defendants  had  answered.  Lord  Eldon  was  of  opinion  that  cases  might 
exist,  where  the  circumstance  of  some  of  the  defendants  not  having  put  in 
their  answer  would  not  be  a  sufficient  ground  against  dissolving  the  ii:gunction. 
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An  answer  filed,  is  a  sufficient  objection  to  this  motion ;  li^junction  to 
but  where  the  defendant  submitted  to  exceptions,  the  order     ^  *"*^ 
was  made ;  an  insufficient  answer  being  as  no  answer.(a)[l] 

(a)  Bishton  v.  Birch,  1  V.  &  B.  366. 


His  Lordship,  however,  did  not  determine  it  then,  as  exceptions  were  taken 
to  the  answer.  The  solvent  partners  afterwards  put  in  a  further  answer  and 
the  assignees  put  in  their  answer,  to  which  exceptions  were  taken.  The  sol- 
vent partners  afterwards  obtained  an  order  nisi  to  dissolve  the  injnnction  only 
as  against  them,  which  was  made  absolute;  they  then  obtained  an  order  nisi 
for  dissolving  the  injunction  against  all  the  defendants,  although  the  aasigneefl 
had  not  put  in  tlieir  further  answer  to  the  exceptions,  and  Lord  Eldon,  upon 
the  motion  to  make  that  order  absolute,  dedared  his  opinion  that  it  was  com- 
petent for  the  solvent  partners  to  make  this  motion,  but  that  the  injunction 
could  not  be  dissolved  pending  the  exceptions  to  the  answer  of  the  assignees. 

From  the  case  of  Olascot  v.  The  Copper  Mines  Compofny,  11  Sim.  314,  it  ap- 
pears, that  where  officers  of  a  corporation  are  made  co-defendants  to  a  bill  for 
discovery,  and  an  injunction  against  the  corporation,  the  injunction  will  be  dis- 
solved upon  the  coming  in  of  the  answer  of  the  corporation,  although  the  officers 
have  not  answered. 

[2]  An  insufficient  answer  is  no  answer.  McLaughlin^s  adnCr  v.  Daniel^  8 
Bana^  184.  Vide  8  Yes.  87 ;  Story's  Eq.  Fl.  466,  469,  646,  647,  648,  649. 
Where  a  defendant  in  chancety  submits  to  answer,  he  must  respond  to  every 
material  allegation  in  the  bill.  Parkinson  v.  Th-owdak^  3  Scammon^s  Bep.  367. 
It  is  a  fundamental  rule,  that  if  a^efendant  to  a  bill  in  equity  submits  to  an- 
swer, he  is  bound  to  give  a  full  and  sufficient  disclosure  to  the  questions  asked 
by  the  plaintiff's  bill,  and  he  cannot  by  an  answer  refuse  a  discovery.  Vide 
16  Yes.  382.  The  complainant  is  entitled  to  an  answer  to  every  &ct  chained 
in  the  bill,  the  admission  or  proof  of  which  is  material  to  the  relief  sought,  or 
is  neoesaary  to  substantiate  his  proceedings,  and  make  them  regular.  Dtwia 
v.  Mapes,  2  Paige,  105.  The  defendant  must  answer  as  to  all  the  fiicts  within 
his  knowledge^  or  which  he  can  ascertain  from  an  inspection  of  books  and 
papers  in  his  possession  or  under  his  oontroL  lb.  If  the  further  answer  whidi 
is  called  for  by  the  complainant's  exceptions  can  be  of  no  possible  use  to  him, 
the  first  answer  is  sufficient,  and  the  exceptions  cannot  be  sustained.    lb. 

If  a  defi^dant  submits  to  answer  at  all,  he  must  answer  fully  and  particu- 
larly ;  not  merely  limiting  his  responses  to  the  interrogatories  of  the  bill,  but 
must  respond  to  the  whole  and  every  substantial  part  of  the  plaintiff's  q^ise ; 
he  is  not,  however,  bound  to  go  fhrther,  and  answer  interrogatories  asking  a 
disclosure  of  matter  no  way  connected  with,  or  material  to  the  case.  EagQyvrp 
V.  Rook,  1  Gill  k  Johns.  272.  A  defendant  who  submits  to  answer,  must  an- 
swer as  fuUy  as  the  bill  requires,  or  the  plaintiffs  may  except  or  have  the  bill 
taken  pro  amfesso,  Sahnon  v.  OkigeU,  3  Bland's  Ch.  Rep.  142.  Neak  v. 
Bagthrop,  lb.  568. 

Although,  as  a  general  rule,  the  party  must  answer  fully,  yet  he  may  accom- 
pany an  admission  or  denial  with  explanations  by  way  of  avoidance;  and  if 
the  complainant  requires  further  information,  he  must  get  it  through  the  inter- 
rogatories or  charging  part  of  the  bilL  Whitney  v.  JleJden,  1  Edw.  486  A 
defendant  is  bound  to  answer  in  direot  and  unequivocal  terms,  either  that  he 
does  believe  the  matter  inquired  of;  or  that  he  cannot  form  any  belief  or  has 
none  concerning  it ;  and  according  as  the  answer  may  be,  he  must  state  that 

^3 


107 1  TO  BTAT  PROCEEDINGS  AT  LkW. 

8toy"u^  ^        ^^  motion  cannot  be  made  on  the  same  day,  or  at  the 
same  seal,  with  the  motion  for  the  common  injunction,  which 

he  calls  on  the  plaintifr  for  prooC  or  that  be  admits  the  particular  fkct,  or  that 
he  waives  all  controversy  oonceming  it  Brooks  v.  Byam^  1  Story's  Rep.  296, 
301.  The  court  does  not  act  with  rigid  and  technical  exactness  as  to  the 
manner  in  which  the  defendant  states  his  belief  or  disbelief  if  it  can  be  iairiy 
gathered  firom  the  context  Story,  J.  ib.  302.  The  denial  of  an  answer  made 
on  information  and  belief  is  not  sufficient  to  disprove  positive  allegations  in  a 
bill,  especially  where  the  equity  of  the  bill  is  not  chained  to  be  in  the  know* 
ledge  or  information  of  the  respondent  McGuffie  v.  The  Pkinten^  Bcmkj  Freem. 
Hiss.  Ch.  Rep.  3S3.  Where  a  defendant  had  submitted  to  answer,  he  must 
answer  fully,  and  cannot  stop  short  with  a  general  and  partial  disdoflure,  except 
in  certain  special  cases,  as  where  he  states  in  his  answer  that  he  is  a  purcfaft- 
scr  for  a  valuable  consideration  without  notice,  or  to  a  bill  for  an  acoounti 
denies  the  partnership.  Methodist  Episcopal  Church  y.  Jacques^  1  Johns.  Gh. 
Rep.  65. 

Where  an  allegation  is  made  in  the  bil],  with  divers  circomstancea,  the  de> 
lendant  should  not  by  his  answer  deny  the  allegation  literally,  as  laid  in  the 
bill,  but  should  answer  the  point  of  substance  positively  and  certainly.     Jones 
V.  Wing^  Harrington's  Ch.  Rep.  301.    A  defendant  must  answer  not  only  as 
to  his  knowledge,  but  as  to  his  information,  remembrance  and  belieC    KUtredgt 
V.  The  President,  &c.  of  the  Claremoni  Bank,  3  Story's  Rep.  590.    Brooks  r. 
Byara,  1  Story's  Rep.  296,  301.    Whenever  the  defendant  does  not  directly 
deny  any  particular  allegation  of  fact  stated  in  the  bill,  but  states  his  belief 
thereof;  he  thereby  admits  either  that  it  is  true,  or  that  ho  does  not  mean  to 
controvert  it    Brooks  y,  Byam.  1  Story's  Rep.  296.    But  a  mere  statement  in 
the  answer  that  the  &ct  is,  as  alleged  by  the  bill,  without  answering  as  to  his 
belief  concerning  it  is  not  such  on  admission  as  is  to  be  received  as  evidence 
of  the  fact ;  and,  in  that  respect,  the  ans^'er  is  exceptionable,     Jh.    To  entitle 
a  defendant  to  a  dissolution  of  an  injunction,  he  must  deny  the  whole  equity 
of  the  bill  upon  which  the  injunction  is  based.    He  must  answer  directly  and 
witliont  evasion,  and  must  not  merely  answer  the  several  charges  literally,  but 
he  must  traverse  the  substance  of  each  charge.    Everly  v.  RUx,  3  Grwn's  Cb. 
Bep.  653.    Where  there  are  particular  charges,  they  must  be  answered  pai^ 
ticulariy  and  precisely,  and  not  in  a  general  manner,  though  the  general  answer 
may  amount  to  a  full  denial  of  the  cljarges.    Jh.    (See  Am.  Chan.  Kg.  by 
Waterman,  tit  Akswer.) 

An  injunction  will  not  be  dissolved  on  an  answer  which  merely  states  the 
defendant's  ignorance  of  the  principal  allegations  in  the  bill,  and  that  he  believes 
them  to  be  untrue.  Apthorpe  v.  Comslode,  Hopkins,  143.  By  the  Chancellor: 
—The  defendants  daim  title  to  the  lands  in  question,  under  a  deed  ttom  Andrew 
Pierce  to  Enoch  Comstock,  dated  in  1 792,  whidi  has  been  recorded.  The  com- 
plainants allege  that  this  deod  is  forged  or  fraudulent ;  and  the  object  of  this 
suit  is  to  obtain  relief  against  the  deed  as  a  fhiudulent  conveyance.  The  al- 
legations of  the  bill,  respecting  this  deed,  are  various ;  but  so  far  as  H  is  neces- 
sary now  to  consider  them,  the  substance  of  them  is,  that  this  deed  as  it  now 
exists  and  is  attempted  to  be  used,  is  a  fVaud. 

Tlie  defendants,  by  their  answers,  insist  that  this  deed  is  genuine  j  and  in 
»e?pect  to  the  charge  of  forgery  and  most  of  the  statements  of  the  bill,  consti- 
tuting or  tending  to  show  fraud,  they  say  that  they  have  no  knowledge  of  the 
matters  thus  alleged,  and  that  they  do  not  beliere  them  to  be  true.    The  sura 
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ought  to  be  previously  obtained.(a)    The  effect  of  granting  ixyunction  to 
9uch  an  application,  as  observed  by  Lord  Eldon,  would  be  a  "**^  ^^ 
surprise  upon  the  defendant,  operating  the  utmost  injustice; 
for,  according  to  the  present  practice,  he  may  reason  thus 
that  he  has  so  many  days  to  answer,  and  there  must  be  so 
many  days  before  the  trial ;  he  will  therefore  take  more  time 

(a)  Wright  v.  Brain^j  3  Bro.  C.  0.  87,     Cox,  233.     Garlick  v.  Pearson,  10 
Ves.  450. 


of  their  answers  is,  that  thpy  disbelieve  the  material  allegations  of  the  bill ;  but 
that  they  know  not  whether  those  allegations  are  true  or  fiUse.  The  material 
frauds  charged  in  the  bill  were  the  acts  not  of  the  defendants,  but  of  other 
persons ;  the  defendants  were  not  parties  in  those  transactions ;  and  as  strangers 
to  the  acts  of  others,  they  have  not  necessarily  any  knowledge  of  such  acts. 
As  the  cause  now  stands,  both  the  bill  and  the  answers  may  be  true,  in  the 
most  material  points  of  the  controversy.  The  deed  may  have  been  forged  or 
fraudulently  obtained;  and  the  defendants  may  be  in  good  fiuth  ignorant  of 
any  such  fitct  Where  a  defendant  thus  states  his  ignorance  of  the  prineipal 
aUegations  of  the  bill,  and  merely  asserts  that  while  he  is  ignorant,  he  does  not 
believe  them  to  be  true;  such  an  answer  can  hardly  be  deemed  a  sufflciont 
denial  of  the  fhota  alleged  in  the  bill,  to  dissolve  an  injunction  issued  as  pro- 
perly auxiliary  to  the  relief  sought  This  case  is  like  that  ofXdberts  v.  Ander- 
son, 2  Johns,  ch.  204 ;  in  which  this  court  oontinued  an  injunction  after  a  stmi* 
lar  answer. 

As  a  suit  for  relief  against  a  deed  alleged  to  be  fraudulent,  this  bill  presents 
a  proper  case  of  equitable  jurisdiction.  Tho  tnjuuetion  which  has  been  issued, 
Irestrains  the  trial  of  the  actions  of  ejectment,  founded  on  the  deed  in  question; 
and  the  answers  do  not  deny  the  frauds  charged  by  the  bill,  in  any  such  m»ap 
ner  as  to  possess  the  weight  of  evidence.  But  it  is  urged  on  the  part  of  the 
defendants,  that  as  the  questions  of  forgery  or  fraud  involved  in  this  case,  may 
be  proper  for  a  trial  by  jury,  no  injury  can  result  from  permitting  the  trial  of 
the  ejectments  to  take  place.  In  all  cases  like  this,  the  course  of  this  court  is  . 
to  restrain  proooedings  at  law,  while  a  suit  here,  involving  the  same  question, 
is  depending,  and  the  equity  of  the  bill  is  not  sufficiently  denied  by  the  answer. 
The  questions  in  this  cause,  or  some  of  them,  might  indeed  be  tried  at  law; 
repeal  trials  might  take  placc^  if  equity  should  not  interpose:  and  the  pos- 
session of  the  land  might  be  changed ;  but  the  courts  of  law  cannot  give  the 
relief  sou^^t  by  this  bill ;  the  suit  in  tliis  court  must  still  proceed ;  double  liti- 
gation might  thus  take  place ;  and  in  the  end,  if  the  title  derived  from  this  deed 
is  fraudulent,  it  can  only  be  effectually  extmguished  by  a  decree  in  equity.  In 
•uoh  cases,  the  court  in  which  equitable  relief  is  sought,  and  which  alone  oam 
give  that  relief  takes  the  whole  controversy  under  its  own  control,  and  pre- 
vents any  litigatk>n,  excepting  tliat  which  itself  directs,  as  oooducive  to  its 
own  decision.  The  injunction  to  prevent  suits  and  trials  at  law,  in  such  casei^ 
is  a  measure  of  course,  in  the  practice  of  courts  of  equity.  1  Hadd.  225i. 
Wyatt  P.  R.  236.     1  Johns,  ch.  211.    4  Johns,  ch.  301. 

The  real  truth  of  the  questions  upon  which  this  controversy  depends,  is  so 
obscure  and  so  entirely  uncertain,  upon  the  bill  and  the  answers,  that  accord- 
ing to  the  principles  and  practice  of  this  court,  it  cannot  be  proper  that  the 
lit^ation  at  law  should  now  proceed;  and  the  motion  to  dissolve  the  injunctioa 
|s  xu>w  denied.    (See  Am.  Oh.  Dig.  by  Waterman,  tit  Injuxotiok.) 
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injuncUon  to  as  the  only  inconvenience  will  be  that  execution  and  not 
■**y  ^'^  trial  will  be  stayed,  and  between  the  two  motions  his  an- 
swer will  come  in,  and  he  will  get  rid  of  the  inconvenience 
of  staying  execution ;  whereas,  in  the  mode  contending  for, 
it  might  be  said  that  if  he  had  known  the  effect  of  his  not 
putting  in  his  answer  sooner,  it  should  have  come  in.  The 
defendant  would  thus  be  deprived  of  the  benefit  of  that  dili- 
gence which  would  have  prevented  the  first  order.(a) 

But,  if  there  are  circumstances,  which  would  render  the 
operation  of  this  rule  inequitable,  an  injunction  to  stay  trial 
will  be  granted,  although  the  common  injunction  has  not  been 
[*106]  obtained:  as,  where  a  demurrer  *had  been  put  in,  the  argu- 

ment of  which  had  been  postponed  in  consequence  of  the 
absence  of  the  defendant's  counsel,  and  the  defendant,  upon 
its  being  afterwards  overruled,  put  in  an  answer,  before  the 
plaintiff  could  move  for  the  common  injunction.  Upon  a 
motion  to  restrain  the  defendant  from  going  to  trial,  support- 
ed by  the  affidavit  of  the  plaintiff  and  his  solicitor,  that  it 
was  impossible  to  obtain  an  office  copy  of  the  answer  in  time 
to  attend  therewith  at  the  trial.  Lord  Eldon  made  the  order, 
upon  the  ground  that  if  the  demurrer  had  been  argued  at 
the  time  when  it  stood  in  the  paper,  the  plaintiff,  upon  its 
being  overruled,  might  immediately  have  put  himself  in  pos- 
session of  the  common  injunction,  and  have  regularly  pro- 
ceeded to  extend  it  to  stay  trial.(i) 
Affidavits  ne-  There  seems  to  have  been  great  fluctuation  in  the  prac- 
oeeaary  to  ex-  ^j^^  ^  ^^  ^^q  nature  and  extent  of  the  affidavit  by  which 

tend  the  oom-  ...  "^ 

moni^iunctkm  this  application  is  to  be  supported. [1]     It  was  once  said, 

to  flta/ trial 

(a)  10  Ve&  462. 

(h)  Baphaa  v.  Birdiffood,  ^  Meriv.  229,  n. 

, ,  ,  I        -  -  -I  ■■in--  -     -  -  ...  .., . ^ 

[1]  An  affidavit  is  an  oath  In  writing,  sworn  to  before  some  peraoYi  who  haa 
authority  to  administer  an  oath. 

Affidavits  are  generally  resorted  to  in  support  of,  and  in  opposition  to,  mo- 
tions and  petitions,  or  fbr  certifying  the  service  of  process,  notices,  Ac.  They 
may  also  be  tned  in  support  of  the  bill,  or  of  the  defendant's  answer.  Not- 
withstanding an  answer  fh>m  the  defendant  on  oath  is  waived  by  the  bill,  the 
defendant  has  a  right  to  put  in  his  answer  on  oath  for  the  purpose  of  moving 
for  the  dissolution  of  an  injunction,  or  the  discharge  of  a  n«  exeat  Rule  36. 
See  Dougrey  v.  Tbpping^  4  Paige,  94.  But  where  an  answer  on  oath  is  waived, 
it  will  not  be  a  matter  of  course  to  dissolve  the  injunction  or  discharge  the  ne 
exeat  on  the  oath  of  the  defendant,  provided  the  material  facts  on  which  the 
injunction  or  ne  exeat  rest  are  verified  by  the  affidavit  of  a  credible  and  disin- 
terested witness  annexed  to,  and  filed  with,  the  bill.  Rule  37.  But  where 
the  whole  equity  of  the  bill  is  denied  by  tlie  sworn  answer  of  the  defendant^ 
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that  it  ought  to  state  the  apecijic  discovery  expected.{a)    Hiis  Injunction  to 
strictness  was,  however,  soon  departed  from,  and  succeeded     ^  ™* ' 

(a)  ffarUey  v.  JSb&Mm,  2  Bide  728.    Farrar  y.  Lewis,  ib.  729. 

and  no  affidavit  of  a  disinterested  witness  is  annexed  to  the  bill,  the  injunction 
will  be  dissolyed  on  bill  and  answer.    Manchester  v.  JDey,  6  Paige,  295. 

Where  the  complainant,  wairea  an  answer  on  oath,  and  relies  upon  the  affi- 
davits of  third  persons  annexed  to  his  bill,  to  sustain  an  injunction,  in  opposi- 
tion to  the  defendant's  answer  on  oath  denying  the  equity  of  the  bill,  the  de- 
fendant, on  an  application^  dissolve  the  injunction,  may  also  read  the  affida- 
vits of  third  persons  in  support  of  his  answer.  HaighJt  v.  Case,  4  Paige,  626. 
Brown  v.  Haff,  6  id.  236. 

But  where  a  preliminary  injunction  is  granted  absolutely,  in  the  first  instancO) 
and  the  defendant  applies  to  have  it  dissolved  on  the  ground  that  the  whole 
equity  of  the  bill  is  denied  by  the  answer,  he  cannot  be  allowed  to  read  affida- 
vits in  support  of  his  answer,  except  where  the  answer  itself  is  not  conclusive, 
under  the  last  clause  of  the  37  th  rule.  ViUage  of  Seneoa  FaJUs  v.  Mathews,  9 
Paige,  604.  Where,  however,  the  complainant  is  directed  to  give  notice  of 
his  application  for  an  injunction,  or  where  defendant  is  required  to  show  cause 
why  a  preliminary  injunction  should  not  be  granted,  the  defendant  may  intro- 
duce affidavits  to  show  that  the  injunction  should  not  be  granted.  And  he  may 
use  such  affidavits  in  a  case  of  that  kind,  although  he  has  put  in  his  answer 
denying  the  whole  equity  of  the  bill,  or  has  neglected  to  answer  the  bill  iblly, 
80  that  his  answer  is  liable  to  exceptions  for  insufficiency.    Ib,  id. 

If  an  answer  on  oath  has  not  been  waived  as  to  one  of  the  defendants,  the 
complainant,  upon  an  apf^cation  to  dissolve  the  injunction,  will  not  be  per^ 
mitted  to  read  the  affidavits  annexed  to  the  bill,  for  the  purpose  of  contradict- 
ing the  positive  answer  of  that  defendant  on  oath.  Eaighi  v.  Case,  4  Paigei, 
626. 

On  a  motion  for  a  receiver,  the  answer  of  a  defendant,  if  a  material  co-defend- 
ant has  not  answered,  is  regarded  merely  as  an  affidavit,  and  the  complainant 
may  read  affidavits  against  it.    Kershaw  v.  MoUhews,  1  Russ.  361. 

A  motion  for  a  commission  to  examine  a  witness  abroad,  in  aid  of  an  action 
at  law,  must  be  supported  by  an  affidavit  stating  the  name  of  the  witness,  and 
the  points  to  which  he  is  to  be  examined.  Mendizabel  v.  Maehado,  2  Sun.  & 
Stu.  483. 

By  one  of  the  English  orders  of  1828,  (Ord.  Lzv.)  all  affidavits  which  have 
been  previously  made  and  read  in  court,  upon  any  proceeding  in  a  cause  or 
matter,  may  be  used  before  the  master.  The  converse  of  this  rule,  however, 
hai  not  been  adopted,  and  affidavits  used  before  the  master  can  only  be  read 
in  court  upon  exceptions  or  appeals  from  the  master's  determination,  and  not 
to  found  any  new  order  or  process  of  the  court    3  Dan.  242. 

Affidavits  maybe  made  by  the  parties  in  the  suit  during  the  progress  thereof; 
bat  they  can  only  be  read  on  motions,  Ac.  They  are  inadmissible  as  evidence 
at  the  hearing.     1  lill.  44. 

The  general  rule  is,  that  an  affidavit  should  be  made  by  the  person  who  has 
a  personal  knowledge  of  the  fi^rts ;  unless  a  good  reason  is  shown  for  its  being 
made  by  some  other  person.  See  Barry  v.  Kane,  3  Mad.  Rep.  472  ft  n.  But 
upon  sufficient  cause  shown,  a  substitnted  affidavit  by  another  person  wiH  be 
allowed,  as  ^ere  the  party  is  ack  or  absent,  and  where  the  suit  is  conducted 
\)j  aa  agent  or  attorney  in  feet    Murray  r.  Kiripatridk,  1  Oowen,  210. 
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injunctioQ  to    bj  SO  great  a  degree  of  laxity  that  it  became  sufficient,  if 
^  the  plaiatiff  swore  that  he  was  advised  and  belieyed,  that  he 

An  afSdayit  to  set  aside  proceedings  for  iiregalarity  should  bo  made  either 
by  the  party  or  his  solicitor.  The  affidavit  of  the  counsel  is  not  sufficient^  unless 
a  good  reason  is  shown  for  not  producing  the  affidavit  of  the  party  or  bis  so- 
licitor.    Thit  People  v.  Spalding,  2  Paige,  326. 

In  fact,  whenever  the  affidavit  relates  to  the  proceedings  in  tlte  cause,  the 
affidavit  should,  in  general,  be  made  either  by  tlie  solicitor,  or  by  liis  derk 
who  has  had  the  principal  management  of  the  cause. 

But  upon  an  implication  to  open  an  order  taking  the  bill  as  confessed,  in  a 
foreclosure  suit^  the  affidavit  of  the  solicitor  showing  a  meritorious  de&ooe,  and 
the  nature  thereof  is  not  sufficient,  unless  he  is  himself  acquainted  with.  Um 
facts ;  and  even  then  a  sufficient  excuse  must  be  shown  for  not  produciDg  the 
affidavit  or  sworn  answer  of  the  defendant    Hunt  v.  WaUiSj  6  Paige,  371. 

An  affidavit  by  the  solicitor  of  a  defendant  in  an  original  suit,  that  *'  he  ex- 
pects and  verily  believes  the  answer  to  a  cross-bill  for  discovery  may  fhmish 
a  material  defence,"  is  sufficient  without  requiring  an  affidavit  by  the  party 
himself.    Lowe  v.  Furkins,  1  McClow  10. 

On  an  appUcation  for  a  writ  of  ne  eoceai  by  a  wife  against  her  husband, 
pending  a  suit  for  alimony,  Ac.,  her  affidavit  is  admissible ;  the  proceedings 
being  ex  parte,  and  the  wife  considered  in  that  respect  as  independent  of  her 
husband.    Denton  v.  J>efUon,  I  Paige,  4il. 

An  affidavit  must  be  coiTectly  entitled  in  the  cause  or  matter  in  which  it  is 
made ;  for  an  affidavit  made  in  one  cause  cannot  be  read  for  the  purpose  of 
obtaining  an  order  in  another.  lAunbrozo  v.  WMte,  I  Pick.  160.  It  will  be 
sufficient,  however,  if  it  was  correctly  entitled  when  it  was  sworn,  although 
the  title  of  the  cause  may  have  been  altered  by  subsequent  amendment  Matees 
y.  Samford,  9  Sim.  653.  But  a  writ  of  ne  exeat  cannot  be  obtained  upon  an 
affidavit  sworn  to  before  the  bill  is  filed ;  for  no  indictment  for  perjury  oould 
be  preferred  on  such  an  affidavit,  as  there  was  not,  when  it  was  sworn,  any 
cause  or  proceeding  depending  in  court  respecting  the  subject  of  the  affidavit 
Sughes  v.  Byan,  1  Beat  327.    Anon.  Mad.  &  Gteld.  276. 

Although  in  ordinary  cases  the  court  will  disregard  the  misentitling  of  a 
paper,  which  could  not  have  misled  the  opposite  party,  it  is  otherwise  aa  in- 
spects affidavite ;  because  the  misentitling  of  an  affidavit  will  exempt  the  de> 
ponent  from  the  punishment  of  perjury,  although  his  oath  is  fidse.    Mnoiey  v. 
J)<mndly,  8  Paige,  415. 

In  prooeedmgs  as  for  a  contempt,  agamst  a  party  to  the  suit,  to  compel  the 
appearance  or  answer  of  a  defendant,  or  to  enforce  the  performance  of  a  de- 
cree or  order,  the  affidavits,  as  well  after  as  before  the  order  for  an  attadimenti 
should  be  entitled  in  the  original  causa  Stafford  v.  Bnnon^  4  Paige,  360.  In 
proceedings  as  for  contempts,  against  witnesses  or  others  who  are  not  parties 
to  the  suit,  the  affidavits  previous  to  the  order  for  the  attachment  should  be 
entitled  m  the  original  cause ;  and  all  subsequent  affidavits  should  be  entitled 
in  the  name  of  the  people  on  the  relation  of  the  party  prosecuting  the  attach- 
ment   id  lb. 

In  prosecutions  forcrimmal  contempts,  all  affidavits  subsequent  to  the  order  for 
an  attachment,  or  to  show  cause,  should  be  entitled  in  the  name  of  the  people,  id 

In  entitUng  affidavits,  the  complainant's  name  must  always  be  plead  fint 
Bttle05. 

Whw  there  ara  serend  defindaat%  and  there  is  but  one  ffiiil  pending  be 
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could  not  safelt/ proceed  to  a  truxlj  until  the  drfendant  had  put  in  Ii^M^on  to 
his  ai\8wer.    This  was  understood  to  be  the  usual  fonn,(a)  ^  ^ 

(a)  Jones  v. ^  8  Ves.  46.     PariingUm  v,  Eohaon,  16  Ves.  220. 

tween  the  complainant  and  the  defendant  first  named  thereiii  with  others,  it  is 
«afflcient,  in  the  entitling  of  an  affida^t,  to  entitle  it  in  the  name  of  the  com- 
plainant against  the  first  defendant,  and  others,  without  setting  forth  the  names 
of  all  the  defendants  at  length.     White  v.  Eesgf  8  Paige,  514. 

After  the  title,  follows  the  venue ;  which  states  the  county  in  which  the 
affidavit  is  sworn  to,  thus :  Saratoga  county,  «.,  or  Oiiy  and  Otmniy  of  New 
Tork^  sa.    This  is  an  essential  part  of  an  affidavit 

In  all  affidavits,  tho  true  place  of  residence,  description,  and  addition  of  the 
deponent  must  be  inserted.    Hinde,  451.    Prac.  Reg.  9.     2  Aroh.  Pr.  319. 
This  rule,  however,  does  not  apply  to  affidavits  by  parties  in  the  cause-  who 
may  describe  themselves  in  the  affidavit,  as  the  above  named  complainant  oit 
defendant,  without  specifying  any  reeidcnoe  or  addition,  or  other  deecriptioQ. 
And  even  where  a  complainant  so  described  himself  in  an  affidavit^  and  it  ap- 
peared upon  inspecting  the  office  copy  of  the  bill  that  no  addition  had  been 
given  to  him  in  the  bill,  the  affidavit  was  considered  sufficient     Crockett  v. 
.B^Am,  2  Mad.  446.    In  the  case  last  referred  to,  there  were  several  oomp  * 
plainants,  and  the  person  making  the  affidavit  described  himself  as  "  the  above 
named  complainant,"  and  it  was  objected  tliat  he  ought  to  have  called  himself   - 
"one  of  the  above  complainants,"  but  the  objection  was  overruled. 
-  An  affidavit  of  several  persona,  by  the  manner  of  wording  it,  may  be  niade 
either  joint  and  several,  or  joirU  or  several ;  and  great  care  and  exactness  ought 
to  be  observed  in  drawing  them.    Harr.  Pr.  (NewL  ed.)  339. 

Where  the  affidavit  is  made  by  one  person  only,  it  begins  thus :  '*  A.  B.  of 
— [deponen^'f  residence,']  merchant,  [cr  oOver  proper  addition^  being  duly 
sworn,  deposes  and  says,  that,"  &a  proceeding  with  the  substance  of  the  affi- 
davit When  made  by  more  than  one  person,  the  fbnn  is^  **  A.  Bb  of  .... « 
md  CD.  of .... ,  being  duly  sworn,  severally  depose  and  say ;  and  flrs^ 
this  deponent  A.  B.  lor  hunself  says  that,"  Ac.  "and  this  deponent  G.  D.  for 
himself  says  that,"  Aa ;  and  if  there  be  any  facts  to  which  both  of  them  can 
swear,  then,  "  and  these  deponents  A.  K  and  G.  D.  severally  say  that,"  Aa 

An  affidavit  must  be  true  in  substance,  with  all  necessary  circumstances  (^ 
time  and  place,  manner,  and  other  material  incidents.  It  must  also  be  suffix 
oient  to  sustain  the  case  made  by  the  motion  or  petition  of  which  it  is  the 
groundwork.  Hinde,  451.  It  must  set  forth  the  matter  positively^  and  all 
material  circumstances  aitending  it,  that  the  court  may  judge  whether  tbe 
deponents  condosion  be  just  or  not    1  New.  Abr.  66. 

Where  the  deponvnt  swears  to  words  spoken,  the  addition  oC  "or  to  that 
effect,"  is  a  proper  precaution.    Aylf^  v.  Mwrrwg,  2  Atk.  60. 

It  is  to  be  observed,  partkndarly,  thai  every  affidavit  of  servx9e  of  write,  <» 
of  orders,  «pon  whidi  process  of  oontempt  is  to  be  finmded,  must  truly  and 
lUly  prove  good  servioe ;  sad  that  if  the  complainant's  name^  the  courts  the 
return  of  the  writi  or  any  thing  material  be  omitted,  no  attachment  can  be 
Hiereiipon  regularly  issoed ;  for  until  a  dne  servioe  bo  shown^  no  contempt 
appears  to  the  court    Hinde,  468. 

Aa  affidavit  by  the  defendant  that  he  has  a  good  defenoe^  without  statins 
the  nature  and  substance  of  it,  is  not  sufficient    Sea  Jha,  Co.  v.  Steblme,  8 
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Injunction  to  7  and  accordingly  in  a  case  in  tlie  exchequer,  where  the  terms 
stay  triaL^        ^^  ^-^^  affidavit  were,  that  the  plaintiff  expects  that  the  answer 

Paige,  663.    In  &ct,  it  is  not  the  practice  of  the  court  to  receive  a  general 
affidavit  of  merits. 

The  party  must  state  upon  oath  what  such  merits  are,  to  enable  the  court 
to  see  whether  thej  are  not  merely  imaginary ;  and  in  order  that  the  deponent 
may  be  liable  to  punishment  Ibr  perjury  if  liis  affidavit  is  false.  Meach  v. 
ChappeO,  id.  135. 

An  affidavit  must  be  pertinent  and  material  without  needless  tautology  and 
impertinent  matter,  or  other  prolixities.  JcL  lb.  Scandalous  and  impertmtat 
matters  should  be  carefully  avoided ;  and  if  any  audi  are  inserted,  exceptions 
may  be  taken  to  the  affidavit  in  tlie  same  manner  as  exceptions  to  an  answer 
for  insafflciency,  (See  I.  Barb.  G.  Pr.  p.  202,)  and  may  be  submitted  to  inlike  manner 
and  within  the  same  time.  If  not  submitted  to,  such  exceptions  must  be  re- 
ferred in  the  same  manner,  or  they  will  be  considered  as  abandoned.  Rule  53. 
But  a  reference  is  not  the  only  method  of  getting  rid  of  scandalous  or  imper- 
tinent matter  in  an  affidavit.  It  has  been  decided  by  the  chancellor,  that  the 
object  of  the  reference  of  exceptions,  under  the  53d  rule,  was  for  the  relief  of 
the  court ,-  and  that  it  is  perfectly  competent  for  the  court,  if  it  chooses  to  do 
flO|  upon  the  mere  examinatiou  of  an  affidavit  read  before  it  on  a  motion,  to 
order  scandalous  or  impertinent  matter  contained  therein,  to  be  expunged, 
without  a  reference  to  a  master.    Powell  v.  Kane^  5  Paige,  265. 

A  party  who  makes  an  affidavit  to  oppose  a  motion,  is  only  authorized  to 
state  the  ftcts;  and  it  is  scandalous  and  impertinent  to  draw  inferenoea  or 
state  arguments  in  the  affidavit,  reflecting  on  the  character,  or  impeaching  the 
motives  of  the  adv^r^e  party  or  his  solicitor.    Jhid, 

The  court  will  not  refer  an  affidavit  for  impertinence  merely,  where  it  is  not 
also  scandalous,  after  such  affidavit  has  been  answered.  MaUar  of  Burkmt  1 
Buss.  380. 

The  solicitor  who  draws  an  affidavit  containing  scandaloos  or  impertinent 
matter  is  personally  liable  for  the  costs  of  expunging  it,  and  ought  to  be  dunged 
therewith  in  the  first  instance,  although  his  client  is  also  liable  to  the  advene 
party  for  such  costs.  And  if  the  solicitor  is  compelled  to  pay  them«  he  has  no 
l^al  or  equitable  daim  upon  his  client  to  refund  the  amount  J^noeU  v.  Ka$ie, 
supra.  Accordingly,  where  a  whole  petition  was  redted  in  an  affidavit  of 
service,  the  costs  w»«  ordered  to  be  paid  out  of  the  solicitor's  own  pocket 
lbs  parte  Smiffi,  1  Atk.  139. 

The  above  remarks  apply  only  to  scandal  or  impertinence  in  affidavits  used 
before  the  court  Where  scandalous  or  impertinent  matter  occurs  in  an  affidavit 
used  before  a  TnaeteTj  the  method  of  getting  it  expunged  is  pointed  out  in  the 
106th  rule,  and  has  been  alluded  to  in  I.  Barb.  G.  Pr.  p.  543. 

Affidavits  ought  to  be  fairly  and  legibly  written,  in  one  hand,  without  blots 
or  interimeations  of  any  woids^of  substance ;  otlierwise  the  officer  administer* 
ing  the  oath  may  reffase  to  swear  them,  or  the  regiator,  &a,  may  reftaae  to  file 
them.  Rule  95.  Hinde,  451.  Wbere^  however,  small  blots  or  interlineatioiis 
happen,  the  officer  usually  maris  them,  in  the  margin,  with  his  initials. 
Hinde,  451. 

After  the  substance  of  the  affidavit  has  been  stated,  the  affidavit  asoally 
condudes  with  a  denial  of  any  further  knowledge  on  the  subject  thus:  "  And 
ftirther  this  deponent  saith  not"  This  formality,  however,  ia  not  easential  to 
its  validity. 
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will  disclose  a  material  discoyery,  and  is  advised  that  he  lAjunotton  to 
cannot  *safely  go  to  trial  without  it,  the  court  held  the  aflS-  ^^^  * 

The  peraon  swearing  to  an  affidavit  mnst  sobecribe  his  name,  at  the  fix)t 
thereoij  on  the  right  side. 

The  oath  administered  to  the  deponent,  by  the  officer  is  as  follows:  "You 
swear  that  the  contents  of  this  affidavit  by  yon  subscribed  are  true.  So  help 
you  God."  If  the  deponent  is  a  Quaker,  the  words  «»,  '*  Yon  solemnly 
sincerely,  and  truly  declare  and  affirm,"  &a,^omitting  the  words  "  so  help  you 
God." 

Tlie  oath  having  been  administered,  the  officer  oertifies  that  &ct  in  a  jurat, 
written  upon  the  left  side  of  the  p^per,  in  this  form : 

Sworn  to  [or  c^firmed]  before  me 

this day  of ^  1843. 

J.  E.,  Master  in  Gh'y. 

If  the  affidavit  is  made  by  two  or  more  persons,  the  form  of  the  jurat  is  : 
"  The  above  named  deponents,  A.  B.  and  C.  D.,  were  severally  sworn  this 
day  of ,  1843,  before  me."    See  2  Arch.  Pr.  320. 

Where  an  affidavit  is  sworn  to  by  a  person  who  has  been  found  by  the  in* 
quisition  of  a  jury  to  be  a  lunatic^  the  officer  before  whom  the  same  is  sworn 
should  state  in  the  jurat,  that  he  has  examined  tlie  deponent  for  the  purpose 
of  ascertaining  the  state  of  his  mind,  and  that  he  was  apparently  of  sound 
mind,  and  capable  of  understanding  the  nature  and  contents  of  the  affidavit. 
Mattffr  of  Christie,  6  Paige,  242.  MaUer  of  Cross,  in  Chan'y,  March  1,  1842. 
'  K  the  deponent  is  blind,  the  officer  should  certify,  in  the  jurat,  that  the  affi- 
davit was  carefhlly  and  correctly  read  oyer  to  him,  in  the  presence  of  such 
officer,  before  he  swore  to  the  same. 

Any  irregularity  in  the  form  of  the  affidavit  or  of  the  jurat,  wiU  be  a  ground 
for  the  court  reftising  to  hear  it  read.    Hinde,  452. 

Affidavits  to  be  read  in  this  court  may  be  sworn  to  before  either  of  the  foi* 
lowing  officers ;  a  judge  of  any  oourt  of  record,  any  circuit  judge,  supreme  court 
commissioner,  commissioner  of  deeds;  clerks  of  any  oourt  of  record,  a  master 
or  examiner  in  chancery,  the  register  or  assistant  register,  or  any  commissioner 
appointed  by  tbo  oourt  of  chancery  for  that  purpose.  2  R.  S.  284,  §§  50,  61, 
(original,  §§  49,  50.)  The  act  of  May  7th,  1840,  Laws  of  1840,  p.  187,  how- 
ever abolishes  the  office  of  oommisaioner  of  deeds,  and  confers  their  powers 
and  duties  upon  justices  of  the  peace.  But  the  act  does  not  affect  such  commis- 
slouers  as  were  in  the  office  at  the  time  the  act  passed.  They  may  continue 
to  take  affidavits  until  the  expiration  of  their  terms  of  office. 

It  has  been  decided  that  under  the  section  of  the  statute  above  referred  to^ 
an  affidavit  may  be  sworn  to  before  a  state  senator ;  he  being  «v  officio  a  judge 
of  the  court  for  the  correction  of  errors,  which  is  a  oourt  of  record.  OnUg  v. 
Briggs,  4  Paige,  548. 

An  affidavit  cannot  be  sworn  to  before  the  solicitor  of  either  of  the  parties 
in  the  cause.    See  Matter  of  Cross,  in  Chan'y,  March  1,  1842. 

But  the  rule  is  confined  to  the  solicitor  on  record.  An  affidavit  may  be 
sworn  to  befcMre  an  officer  who  is  counsel  for  one  of  the  parties,  or  is  a  partner 
of  the  solicitor  m  the  cause.  Ths  Peopk  v.  Spaiding,  2  Paige,  326.  The  pro- 
vision of  the  Bevised  Statutes  prohibiting  a  master  from  acting  as  such  in  a 
cause  in  which  he  is  counsel,  does  not  extend  to  the  mere  taking  of  an  affl- 
davit   McLaren  v.  C  harrier,  5  Paige,  630. 

It  is  to  be  observed  that  whenever  an  affidavit  is  sworn  to  before  a  local 
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Injunction  to    davit  insuflScient,  merely  on  the  ground  that  the  word  a> 

^^  ^*^        pect,  was  substituted  for  the  usual  term  believe.{a)[l]     In  one 

case  it  was  even  granted  upon  so  slight  an  affidavit  as  that 

the  plaintiff  is  advised  and  believes,  that  important  discovery 

may  be  obtained  from  the  defendants  answer^  which,  if  a  true  an- 

(a)  Bxt  V.  Zaayg,  cit  16  Yes.  221. 


ofliceri  it  must  be  sworn  to  within  the  district  for  which  the  officer 
appointed.  The  chonoellor,  vice  chancellors,  judges  of  the  supreme  ooort,  and 
circuit  judges,  may  administer  an  oath  in  any  part  of  the  state ;  so  may  masters 
and  examiners,  the  register  and  assistant  register  in  chancery,  and  the  clerks 
of  the  supreme  court,  commissioners  appointed  by  this  court,  and  sapv^me 
court  commissioners.  Justices  of  the  peace,  judges  and  clerks  of  courts  of 
common  pleas  and  other  local  courts,  and  commissioners  of  deeds,  can  only 
administer  oaths  within  the  county  or  city  for  which  they  were  appomted. 

None  of  the  officers  authorized  by  the  statute  to  take  affidavits  within  this 
state  can  take  them  in  another  state. 

The  Kevised  Statutes  prescribe  the  method  of  taking  and  authenticating  affl^ 
davits  in  other  states  and  counties,  so  that  they  may  be  read  in  this  court,  as 
follows:  1.  The  affidavit  must  be  certified  by  some  judge  of  a  court  having  a 
seal,  to  have  been  subscribed  and  taken  before  him,  specifying  the  time  and 
place  where  taken :  2.  The  genuineness  of  the  signature  of  such  judge,  the 
existence  of  the  court,  and  the  fiust  that  such  judge  is  a  member  thereof  must 
be  certified  by  the  derk  of  the  court,  \iTider  the  seal  thereoC  2  R.  a  396,  § 
33,  (orig.  §  25.) 

The  chancellor  has  decided  that  where  nothing  appears  to  show  that  an 
affidavit  was  taken  out  of  the  jurisdiction  of  the  officer  before  whom  it  was 
sworn,  it  will  be  presumed  to  have  been  taken  within  the  limits  of  bis  juris- 
diction. Pixrher  v.  BakeTy  6  Paige,  428.  An  affidavit  taken  before  a  commis- 
sioner of  deeds  de  factor  for  a  dty  who  is  exercising  such  office  under  color  of 
an  appointment  by  the  governor  and  senate,  may  be  read  in  a  suit  in  this 
court;  and  the  court  will  not  inquire  collaterally  into  the  V$g»Iity  of  sa<^ 
appointment    Parker  v.  Bo^,  8  Paige,  428. 

All  affidavits  which  have  been  used  in  court  must  be  filed  in  the  office  of 
the  register  or  derk  at  the  place  where  the  order  or  decree  founded  therc^m  Is 
entered.  On  entering  common  orders  which  require  an  affidavit  to  justify  their 
entry,  the  affidavit  must  be  previously  filed.  And  upon  entering  decrees,  or 
spedal  orders,  the  successful  party  files  the  affidavits  used  by  him ;  which  are 
also  to  be  marked  by  the  register  or  derk,  as  having  been  read;  but  tiie  affi- 
davits on  the  other  side  need  not  be  filed  or  marked.  Nor  need  affidavits  used 
before  a  maater  be  filed. 

Where  a  party  opposing  a  motion  or  petition  has  affidavits  to  read  in  oppo- 
rition,  and  the  application  is  decided  in  hisfiivor,  upon  the  opening  of  the  case, 
on  the  papers  of  the  adverse  party,  if  he  desires  to  have  the  benefit  of  his 
affidavits,  upon  appeal,  he  should  have  them  entered  in  the  minutes  of  the 
court  below,  and  marked  as  read.    BJoodgood  v.  Clarke  4  Paige,  4*74^ 

[1]  See  TUZer  v.  Van  DeuMn,  3'  Paige  Rep.  38 ;  MtUA  v.  Draka,  6  Pi%«» 
470;  Dickey  v.  Oraig,  6  Paige,  283 ;  Htgeman  v.  WOefm,  8  Paige,  29 ; 
V.  CwrHa,  2  Edw.  3. 
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mver^  wiU  enable  plaintiff  to  drfend  himself  at  law.(a)  Lord  Injunctioa  to 
Thurlow  put  one  limitation  upon  the  rule,  holding,  that  al-  "^^  ^"'" 
though  this  affidavit  was  generally  sufficient,  yet,  if  the  de- 
fendant was  abroady  that  it  should  state  a  special  ground  to 
show  that  the  discovery  required  from  him  was  material,(6) 
and  there  were  instances  in  which  Lord  Eosslyn  refused  the 
application,  because  the  affidavit  did  not  state,  that  the  plain- 
tiff expected  that  the  discovery  would  be  mateiial.{c)  The 
practice,  however,  continued  so  unsettled,  that  so  late  as  the 
case  of  Partington  v.  Bobson,{d)  the  application  was  granted 
upon  the  old  form,  that  the  plaintiff  is  advised  and  believes, 
that  he  cannot  safely  go  to  trial  until  the  answer.  In  the  case, 
however,  of  Appleyard  v.  Setony{e)  which  occurred  a  few  days 
afterwards,  Lord'  Eldon,  upon  re-considering  the  subject,  said 
that  the  old  practice  was  wrong,  and  ought  to  be  altered. 
That  the  plaintiff's  stating  that  he  cannot  safely  go  to  trial 
without  the  answer,  is  not  enough,  as  it  may  be  true  that  he 
cannot  safely  go  to  trial'either  with  or  without  the  answer ; 
that  he  ought  to  state  that  he  believes  that  the  answer  *wiU  [*110] 

furnish  discovery  material  to  his  defence  in  the  action. 

The  doctrine  thus  established  has  been  since  recognized 
and  approved  by  several  cases,(/)  in  one  of  which  the  prin- 
ciple is  thus  stated  by  Lord  Eldon-     "  The  plaintiff  states  by 
affidavit  that  he  is  advised  and  verily  believes  he  cannot 
safely  go  to  trial  without  the  answer ;  and  proceeds  to  aver 
that  he  verily  believes  the  answer  will  produce  discovery 
material  to  the  just  trial  of  the  action.     The  court  never  ex- 
amines how  &r  that  affidavit  is  well  founded,  except  to  this 
extent,  that  if  the  defendant  alleges  that  the  plaintiff  has  by 
his  bill  stated  a  case,  which,  admitting  the  whole  to  be  true, 
would  not  introduce  evidence  or  a  discovery  that  could  pos* 
sibly  be  material  at  the  trial:  the  injunction,  as  it  could  be 
of  no  use  to  the  plaintiff,  would'not  be  granted  under  such 
circumstances.     On  the  other  hand,  if  the  answer,  supposing 
it  to  admit  the  facts  alleged  by  the  bill,  will  produce  what 

(a)  Nd^f-ope  t.  Law,  13  Yea.  323. 

Q>)  Beuet  y.  Braham^  2  firo.  C.  C,  640,      Wright  v,  Brmne,  3  C.  G.  87.      2 
Cos,  332. 

(e)  16  YoflL  222. 

(40  16  Vet.  220. 

(e)  lb.  223. 

(/)  EarMhaw  r.  ThornhO,  18  Yea.  488.     Whit$  r.  StamoaOi,  19  Yes.  8^  ^ 

Buhion  y.  Mxk,  2  Y.  ft  B.  41. 
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i^janction  to    may  be  material,  the  court  does  not  go  into  the  oonsideration 
»t*y  *"  how  far  it  may  have  effect,  as  the  defendant  at  law  may  have 

a  great  deal  of  other  evidence  than  that  of  which  the  bill  seeks 
a  discovery ;  and  the  whole  may  be  taken  together ;  in  other 
words,  the  court  trusts  the  affidavit  of  the  plaintiff  instead  of 
itself  trying  the  merits  at  law,  unless  it  appear  clearly  on  the 
face  of  the  bill  that  the  discovery  will  be  immaterial."(a) 

The  subject  has  since  undergone  much  discussion  in  some 
recent  cases  before  Sir  J.  Leach,  in  which  his  Honor,  though 
[*111]  he  considered  himself  bound  by  *the  precedent  in  Appleyard 

V.  Seton^  expressed  a  wish  to  see  still  greater  strictness,  in  the 
form  of  the  affidavit.  He  thought  that  it  ought  not  onlj  to 
state,  that  the  discovery  expected  from  the  answer,  will  be 
material  to  the  plaintiff's  defence,  but  that  the  plaintiff  should 
swear  that  he  believes  that  the  answer,  together  with  the 
other  evidence  to  be  adduced,  would  constitute  a  good  defence 
at  hw,{b)  Mr.  Bell  observed,  that  he  understood  that  the 
present  opinion  of  Lord  Eldon  was  the  same :  it  will  there- 
fore be  safer  in  practice  to  frame  the  affidavit  if  possible  ac- 
cordingly. [1] 

It  has  already  been  noticed,  that  after  a  decree  for  the  ad- 
nwnistration  of  assets,  the  court  wUl  extend  the  common  in- 
junction against  a  creditor  proceeding  at  law  to  stay  trial 
without  requiring  an  affidavit.(c) 

It  is  no  objection  that  the  affidavit  was  filed  only  the  day 
before  the  motion,  it  being  one  of  those  affidavits  which  can- 
not be  answered.(c?)  But  if  the  application  is  made  immedi- 
ately before  the  assizes  or  if  there  has  been  any  laches  on  the 
part  of  the  plaintiff  in  equity,  it  will  be  refused.  Thus 
where  the  action  was  brought  in  September,  and  the  com- 
mission day  at  Lancaster  being  on  the  18th  of  March,  the 

(a)  19  Vee.  84,  85. 

(b\Kimng  v.  KHUng,  21  June,  1820. 

(c)  AfUe^  p.  54. 

(d)  Janes  v. -,  8  Ves.  46. 


[1]  An  affidavit  that  the  defendant  has  a  good  deienoe,  without  stating  the 
nature  and  substance  o*f  it,  is  not  sufficient  iS^  Ins.  Co.  v.  StMms,  8  Paige, 
563.  It  is  not  the  practice  to  receive  a  general  affidavit  of  merits.  The  party 
must  state  on  oath  what  such  merits  are,  to  enable  the  court  to  see  whether 
they  are  not  merely  imaginary,  and  in  order  that  the  defendant  may  be  liable 
to  punishment  for  peijwy,  if  his  affidavit  is  fctoe.  ifytehy.  ChmpOL  SFsage, 
Rep.  136. 
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motion  by  a  oontinuation  of  the  general  seal  was  made  on  injunction  to 
the  19th,  Lord  Erskine  refused  the  application,  the  defend-     ^ 
ant  haying  declined  to  give  security  for  the  costs.(a)    In 
another  case,  an  action  had  been  commenced  in  1816,  and 
the  plaintiff  in  July,  1817,  obtained  a  verdict,  and  a  new 
*triaJ  having  been  ordered  on  the  21st  of  January,  1818,  on  [*112] 

the  9th  of  February,  the  defendant  at  law  filed  a  bill  for  the 
production  of  documents  (which  he  had  given  notice  to  the 
plaintiff  to  produce  at  the  trial,  but  which  were  not  then 
produced,)  and  obtained  the  common  injunction.  The  com- 
mission day  at  York  was  on  the  7th  of  March,  and  on  the 
•28th  of  February  a  motion  was  made  before  Sir  J.  Leach  to 
extend  the  injunction  to  stay  trial,  which  his  Honor  upon 
the  ground  of  the  delay,  and  the  trial  being  so  near,  refused 
with  costs.(i)  This  motion  on  being  brought  on  appeal  be- 
fore Lord  Eldon,  received  a  similar  decision.(c) 


If  the  plaintiff  in  equity  requires  the  testimony  of  witness-  oommiaBion  to 
es  residing  abroad  in  defence  of  the  action  at  law,  a  commis-  exunine  wit- 
sion  for  that  purpose  will  be  granted  upon  motion.  [1]     An 

(a)  BJacoe  ▼.  WOkinson,  13  Ves.  454. 

(b)  Fietd  y.  BeauTnont,  3  liad.  102. 
(e)  1  Swanst  204. 

[1]  Besides  the  ordinary  cases  in  which  a  commission  to  examine  witnesses 
abroad  is  required,  for  the  purpose  of  obtaining  evidence  in  the  suit  itself  a 
oommtsston  is  also  frequently  granted  for  the  purpose  of  enabling  the  party 
applying  for  it,  to  make  use  of  the  testimony  of  witnesses  resident  abroad  in 
aid  ofj  or  in  defence  to,  an  action  at  law.  In  such  cases,  the  bill  prays  no 
equitable  relief  but  is  merely  a  bill  of  discovery  accompanied  by  a  prayer  for 
a  commission  to  examine  witnesses ;  and  if  filed  by  the  defendant  at  law,  it 
prays  an  injunction  to  restrain  the  other  party  from  proceeding  at  law  in  the 
meantime.  A  bill  of  this  kind  for  the  mere  purpose  of  mere  examining  wit- 
nesses abroad,  is  subject  to  nearly  the  same  rules  as  bills  for  discovery  in  aid 
of  an  action  at  law.  It  has,  therefore,  been  held,  that  such  a  bill  will  not  lie 
where  an  action  at  law  has  not  been  actually  commenced,  and  that  the  bill 
must  contain  on  averment  that  an  action  has  been  brought  Angdl  v.  AngeU, 
1  S.  ib  S.  88. 

But  if  the  bill  require  a  commission  to  examine  witnesses  in  aid  of  more 
than  one  action  at  law,  it  will  be  liable  to  demurrer,  unless  where  several  ac- 
tions are  brought  against  different  underwritera  upon  the  same  policy  of  insu- 
rance, BO  that  the  actions  may  come  within  the  rule  lor  the  consolidation  of 
such  actions  by  the  court  in  which  they  are  brought.  Skackdl  v.  Jfocoiday,  3 
S.  ft  6.  79.  To  this  may  be  added,  that  where  a  a  oommiasion  is  wanted  to 
aaaist  in  the  promotion  or  deAnoe  of  an  aiotion  at  law,  it  moat  be  apeeiflcaUy 
p  rayed  for  by  the  bill 
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GommUeion  to  which  the  motion  muBt  be  made.    In  the  Exdieqner,  it  can- 
^"""S)road.  '^ot  be  made  till  afkr  answer  ifi)  in  the  Oonrt  of  Chancery, 


neases 


(a)  Lowiher  v.  Whorvoood^  Bunb.  120.    Drummond  y.  Ohlaen^  2  FowL  Ex. 
Pr.  63. 

According  to  the  books  of  practice,  all  that  need  be  stated  in  the  affidayit  ia^ 
that  some  of  the  witnesses,  whose  evidence  will  be  material  and  whom  it  will 
be  necessary  to  examine  on  behalf  of  the  party  making  the  application,  reaide 

tX ^  (naming  their  place'  of  residence,)  and  that  the  party  cannot  safely 

proceed  to  the  hearing  of  the  cause,  without  the  testimony  of  those  witneases: 
and,  although  in  ordinary  cases,  where  the  application  is  made  in  a  proper  and 
early  stage  of  the  cause,  the  court  seldom  or  never  denies  making  an  order 
upon  such  an  affidavit,  yet  it  will  exercise  a  discretion  upon  the  subject 
Therefore,  where  the  object  of  the  application  is  to  obtain  evidence  to  asaat 
the  party  applying  to  defend  himself  against  an  action  at  law,  or  where  the 
effect  of  granting  the  commission  may  be  to  interpose  any  material  delay  in 
the  progress  of  the  cause  in  this  court,  an  order  for  a  commission  to  examine 
witnesses  abroad,  will  not,  if  the  application  is  opposed,  be  granted,  unless  the 
court  is  fully  satisfied  that  the  justice  of  the  case  reqmres  it.  Thus  where  an 
application  was  made  to  examine  witnesses  in  the  East  Indies,  to  show  that 
legacies,  given  in  two  codicils,  were  cwnwHaUve;  the  court  refused  to  make  the 
order,  because  the  party  applying  had  not  sworn  that  she  believed  they  were 
BO.     (JooU  V.  Goote,  1  Bro.  C.  C.  448. 

It  does  not  appear  to  be  necessary  that  the  affidavit  should  state  that  the 
matter,  as  to  which  the  evidence  is  required,  arose  abroad:  in  Aken  v.  Chamey, 
(2  Bro.  0.  0.  273,)  it  was  at  first  thought  that  it  might,  but  was  afterwards 
held  to  be  unnecessary,  if  it  appears  by  the  pleadings.    Many  doubts  have  also 
been  entertained,  as  to  the  necessity  of  stating  in  the  affidavit  the  names  of 
the  witnesses,  and  the  points  as  to  which  they  are  to  be  examined.    By  an 
order  of  the  court,  dated  26th  of  October,  1685,  it  is  ordered,  "that  where  any 
person,  plaintiff  or  defendant,  shall  ground  any  motion  or  petition  on  an  affi- 
davit  of  material  witnesses  to  examine,  whereby  to  gain  longer  time  to  exam- 
ine, such  affidavit  shall  contain  not  only  the  names  of  the  chiefest  of  such  wit- 
nesses, but  the  points  to  whidi  such  witnesses  are  desired  to  be  exammed,  to 
the  end  that  the  court  may  see  whether  such  p<MntB  be  material  to  be  ex- 
amined, and  whether  before  or  after  hearing."    Beames*s  Ord.  265.    And  in 
Oldham  V.  Carkton^  4  Bro.  0.  €.  88;  vide  etiam.  Anon.  1  Yem.  334;  Moodnif 
V.  Skdey  2  Anst.  386 ;  Boyai  Exchange  Assurance  Company  v.  •'-^*,  2  Buss. 
563,  n. ;  Noble  v.  Cfarland,  lb.  544,  n.,  it  was  contended  for  and  admitted  to  be 
necessary,  that  the  affidavit  should  state  the  names  of  the  witnesses  to  be  ex- 
amined.   In  Bouffemont  v.  27ie  Boyal  Ejxhange  Assurantx  Chmpany^  *l  YesL 
304,  [Sumner^s  Edition,  notes,]  however,  Lord  Eldon  appears  to  have  made 
the  order,  although  the  names  were  not  mentioned;  and  in  ShadeeU  v.  Jfocov- 
ley,  dted  6  Russ.  560,  n. ;  1  Bligh's  N.  B.  96,  after  the  demuirer  was  over^ 
ruled,  Lord  Sldon  allowed  oommiasiona  to  be  issued  to  Sierra  Leone  and  the 
West  Indies,  though  there  was  no  affidavit  stating  the  names  of  the  witneasee^ 
or  the  points  to  which  their  evidence  applied,  and  though  affidavits  were  filed 
by  the  defendant  in  equity,  denying  the  ^^cts  stated  by  tlie  bill,  as  the  fonnda- 
tion  for  the  application  in  equity. 

It  is  to  be  remarked  here,  tht^  hi  Mendisabal  v.  Jfiicftado,  (2  &  A  a  483,)  Sir 
John  I^oeh,  Y.  0^  although  the  case  of  Bougemanty,  l^eEoyalStehimgeAu^ 
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on  the  other  hand,  when  the  object  of  the  suit  is  merely  to  Oomxnlsaion  to 
obtain  evidence  for  an  action,  it  will  be  granted  h^ore  an-  noaMfl^ro«l 
sioer,{ci) 

(a)  NdbUe  y.  Chffiand^  19  Yes.  313.    Coop.  323. 

ranee  Company^  was  cited  to  him,  held  that  the  witnesses  intended'  to  be 
examined  under  the  commission  ought  to  be  mentioned  in  the  affidavit 
upon  which  the  application  for  a  commission  is  founded.  The  case,  however, 
subsequentlj  came  before  liord  Eldon,  upon  appeal,  when  his  lordship  ex- 
pressed on  opinion  that  the  commission  might  issue ;  upon  the  authority  of 
which  opinion,  although  he  had  previously  resigned  the  great  seal,  the  order 
for  a  commission  was  drawn  up.  McTuUzcibdl  ▼.  Machado,  2  'Ropa.  640,  557. 
It  is  to  be  observed,  that  the  ground  upon  which  it  is  alleged  to  be  necessary 
that  the  names  of  the  witnesses  should  be  inserted  in  the  affidavit  is,  that  the 
court  may  be  satisfied  there  is  a  reason  for  the  apphcation,  in  order  that  it  may 
not  be  made  use  of  for  the  mere  purpose  of  delay,  ( CarhoncU  v.  BesseUf  5  Sim. 
636;)  and  there  is  no  doubt  that  where  this  can  be  shown  by  other  means,  as 
in  the  above  case  of  MencUzalal  v.  MachadOf  the  names  of  the  witnesses  need 
not  be  inserted.  Where  the  apphcation  was  made  by  the  plaintiff  at  law,  and 
was  consequently  in  his  own  delay,  the  court  of  exchequer  ordered  a  commis- 
aion,  though  the  names  of  none  of  the  witnesses  were  stated.  Barthaud  v. 
Coueins,  2  FowL  Ex.  Pr.  65. 

The  question,  whether  it  is  necessary  in  the  affidavit  in  support  of  a  motion 
for  a  commission  to  examine  witnesses  abroad,  to  state  the  points  as  to  which 
it  is  intended  to  examine  them,  is  involved  in  the  same  uncertainty  as  the  ques- 
tion regarding  the  insertion  of  their  names.  In  Oldham  v.  Ckirleton^  (4  Bro.  0. 
G.  88,)  which  has  been  before  referred  to,  it  was  contended  that  the  apphca- 
tion ought  to  be  made  on  special  grounds,  showing  in  what  points  the  evidence 
of  t':e  witness  is  material,  and  that,  either  in  the  pleadings  or  in  the  affidavit, 
the  grounds  ought  to  be  stated ;  but  the  order  was  nevertheless  made  :  and  in 
Bougemant  v.  The  Boyai  Exchange  Assurance  Company ^  (7  Yes.  304,  [Sumner's 
edition,  notes,]  dted  2  Russ.  552,)  a  similar  order  was  made  by  Lord  Eldon, 
though  the  points  to  which  the  witnesses  were  to  be  examined  were  not  stated. 
In  Mendizabal  v.  Machado,  (2  a  ft  &  483,)  however.  Sir  John  Leach,  Y.  C, 
questioned  the  decision  in  the  latter  case,  observing,  that  it  was  plain  that  it 
was  not  very  much  discussed,  "  because  it  assumes  that  in  Oldham  v.  Carletxm^ 
(which  is  there  quoted  without  much  examination,)  the  court  not  only  decided 
that  was  not  necessary  to  state  the  points  to  which  it  was  proposed  to  exam- 
ine witnesses  abroad,  bat  also  ruled  that  it  was  not  necessary  to  name  the 
witnesses;  whereas  it  is  expressly  admitted,  in  Oldham  v.  GarleUmf  that 
though,  according  to  the  recollection  of  the  registrar,  it  is  not  necessary  to 
state  the  points  to  which  it  is  proposed  to  examine  the  witnesses,  yet  it  is  ab- 
solutely necessary  to  state  the  witnesses'  names."  Yide  2  Russ.  550,  S.  0. 
In  addition  to  this,  it  is  to  bo  observed  that)  from  the  statement  of  the  affidavit 
in  Roxigem^mt  v.  The  Boyai  Exchange  Assurance  Company j  which  is  to  be  found, 
copied  from  the  registrar's  book,  in  Mr.  Hussell's  note  to  MenddzaJbcd  v.  Ma^hado^ 
(2  Russ,  552,  n.,)  the  materiaUty  of  the  testimony  of  the  witnesses  to  be  ex- 
amined, to  the  matter  in  issue,  was  fully  disclosed,  as  well  as  who  the  wit- 
nesses were,  though  their  names  were  not  mentioned.  Many  other  cases  may 
also  be  found  which  support  the^decision  in  MsodizaJbai  r.  Machado^  upon  this 
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Commission  to  *There  are  two  cases  in  which  it  appears  that  a  commis- 
exumrne^^^  sion  was  ordered  before  answer,  where  the  biQ  not  only  pray- 
point,  (Anon.  1  Tern.  334 ;  Shedden  t.  Bari-ng,  3  Anst  880 ;  NobU  t.  Garlan^ 
10  Yes.  372;  Coop.  222,  S.  R;  vide  etiam,  2  Russ.  544,  n.,  a  C,  where  the 
&ct8  are  more  fully  detailed ;)  but  it  ia  to  bo  remarked  that»  when  the  case 
afterwards  came  beford  Lord  Lyndhurst,  upon  appeal,  his  lordship  came  to  a 
different  conclusion,  (2  Russ.  640 ;  vide  etiam,  Shackdl  y.  MacauUy,  ib.  550,  n.,) 
and  the  V.  C.  of  England  lias  granted  a  motion  for  a  commission,  although  the 
affidavit  did  not  state  either  the  names  of  the  witnesses,  or  the  &cts  to  which 
it  was  intended  to  examine  them.  CarbomU  y.  BesseU^  5  Sim.  636.  It  is^ 
however,  to  be  collected  fi'om  his  honor's  judgment  in  that  case,  that,  in  order 
to  dispense  with  the  necessity  of  stating  upon  the  affidavit  the  names  of  the 
witnesses,  and  the  object  as  to  which  their  testimony  is  required,  the  neoeesty 
for  examining  witnesses  abroad  must  be  evident,  either  from  the  affidavit  or 
from  the  pleadings ;  and  that  the  reason  why  Lord  Eldon  did  not,  in  Mendtza- 
hal  V.  Machado,  require  those  matters  to  be  stated  in  the  affidavit,  vras,  that 
his  lordsliip  had  looked  into  the  case  as  it  appeared  on  the  pleadings,  in  order 
to  see  whether  there  were  facts  as  to  which  it  was  necessary  the  witnesses 
should  be  examined.  Tliis  appears  also  to  have  been  the  principle  acted  upon 
by  Lord  Hardwicke,  in  Chitty  v.  Sdwyn^  (2  Atk.  359  j  vide  etiam,  Robinson  v. 
Somes,  1  Y.  4  J.  5Y8.) 

The  affidavit  in  support  of  an  application  for  a  commission  to  examine  wifc- 
nossos  abroad,  should  be  made  either  by  the  party  himself  or  his  solicitor,  (Z«- 
ra^oity  v.  Attorney- General,  2  Pri.  172,)  and  therefbre  it  was  held,  that  the 
affidavit  of  an  insurance  broker,  who  had  acted  as  agent  for  underwriters,  who 
were  sued  on  a  policy,  was  msufficient.    Bonham  v.  LeigTi,  6  Pri.  444. 

A  plaintiff  filing  a  bill  for  a  commission  to  examine  witnesses  abroad  is 
bound  to  make  his  application  for  the  commission  as  soon  as  he  can  after  he  is 
in  a  situation  to  do  so ;  at  least  if  he  suffers  any  great  delay  to  intervene,  the 
court  will  not  make  the  order ;  thus,  whore  an  original  bill  was  filed  for  an 
account,  and  for  an  injunction  to  restrain  an  action  at  law,  and  the  iiyunction 
was  granted  for  want  of  answer,  and  extended  to  stay  trial,  but  the  defendant 
did  not  apply  to  dissolve  it  till  ten  years  after  the  bill  was  filed,  when,  upon 
his  application,  it  was  dissolved  upon  merits;  whereupon  the  plaintiff  filed  a 
supplemental  bill,  praying  for  a  commission  to  examme  witnesses  abroad,  (m 
defence  of  the  action  at  law,)  the  court  would  not  grant  him  an  order  for  & 
commission  because  of  the  delay  which  had  taken  place.  Thdd  v.  Ayhoin,  1 
Sim.  271.  And  so  where  the  plaintiffs  in  equity,  who  were  defendants  at  law, 
after  a  verdict  against  them,  obtained  a  verdict  for  a  new  trial  in  April,  and  as 
their  defence  rested  principally  on  transactions  at  Bilboa,  they  applied  to  the 
defendants  to  consent  to  a  commission  being  issued  for  the  examination  of 
witnesses  there,  which  being  refused,  they  filed  a  bill  in  chancery  for  the  com- 
mission and  injunction,  but  did  not  serve  process  upon  such  bill  till  the  10th 
of  October,  the  court  refused  to  grant  a  commission  in  consequence  of  the  delay 
which  had  taken  place,    ffartv.  Strong,  2  Russ.  560. 

It  is  to  be  remarked  that,  m  the  above  case,  the  plaintifft  in  equity  merely 
asked  for  a  commission,  they  did  not  apply  for  an  injunction  to  stay  the  pro- 
ceedings at  law,  and  although  that  circumstance  was  insisted  upon  as  a  reason 
for  granting  the  commission,  as  it  could  in  no  way  delay  the  plaintiff  at  law, 
Lord  Eldon  asked  if  there  was  any  instance  in  which  the  court  had  granted  a 
commiasion  without  staying  the  trial  ?    And  whether,  if  this  court  wiH  not 


TO  STAT  PBOCBKWNOS  AT  LAIR  118—1 

ed  a  ootnmission  to  examine  witnesses^  but  also  ejuitabk  OomniiflBlon  to 
rdkf.{a)    Lord  Eldon  has,  however,  accounted  for  these  ^^^brolii. 

^  (a)  Foddtringkatn  t.  WOaon^  ib.  n.     TaiesY^  Scarker,  ib. 

Btaj  the  trial,  it  would  make  an  order  which  the  party  expecU  mi^  operate  aa 
an  inducement  to  the  court  of  king's  bench  to  postpone  the  case.  Ib.  Vide 
etiam,  Skedden  f.  Baring^  3  Anst  8S0,  contra,  Nevaiand  y.  Horaman^  2  Ch.  Ca.  7^ 

Where  the  bill  piBTS  no  equitable  relief,  but  merely  seeks  a  discovery  and  a 
oemmiasioner  to  examine  witnesses  abroad,  in  aid  of  an  action  at  law,  or  of  a 
defence  to  such  a  proceeding,  the  proper  time  for  making  the  application  is 
after  the  defendant's  answer  has  come  in,  {King  v.  AUen^  4  Mad.  247,)  unless 
the  defendant  is  in  contempt  for  want  of  an  answer,  or  Las  applied  for  time  to 
put  one  in,  in  which  case  an  order  for  a  commission  may  be  obtained  imme- 
diately, (NiMt  y.  Gcarlcmd,  18  Yea  372^  Coop.  222,  S.  C;  2  Euss.  544,  S.  G.<; 
Bowden  y,  Hodge^  2  Swanst  258 ;  Mendezibal  v.  Machado,  ubi  supra;}  the  plain- 
tiff howeyer,  cannot  have  a  commission  till  one  of  those  events  had  taken 
placa     Chemmomt  y.  Dela  Cour^  1  Mad.  208. 

Although  where  the  bill  merely  prays  a  conmussion  or  a  commission  and 
iiyunction,  without  any  other  equitable  relief  the  application  for  a  commission 
may  be  made  at  any  time  after  the  answer  has  been  put  in,  or  upon  the  defend- 
ant's being  in  contempt,  or  obtaining  an  order  for  further  time;  the  rule  is  dif- 
ferent when  the  bill  prays  equitable  reUe£  In  such  a  case  the  application 
ought  not  to  be  made  till  after  the  causo  is  at  issue. 

This  distinction  was  dearly  recognized  by  Lord  Eldon,  in  Nolk  v.  GoirJandt 
(ubi  supra;  Foderingham  v.  WUson^  and  Taiet  v.  Baarker^  Id  Yea.  373,  n.  la 
ChemiMXiU  y.Dela  Cour^  1  Mad.  210,  Sir  Thomas  Plumer,  M.  R.,  says,  "  It  is 
dear  that  in  those  cases  the  commission  was  moved  for  after  the  time  for  an- 
swering had  elapsed,  for  injunctions  had  been  obtained  for  want  of  answer.'^) 
who,  in  his  judgment,  appears  to  have  doubted  the  propriety  of  his  own  de- 
cision in  two  cases  which  were  dted  before  him,  in  which  he  had  granted  a 
commission  before  answer,  although  the  bills  prayed  equitable  relie£ 

Commissions  may  be  issued  to  take  the  depositions  of  witnesses  in  any 
country.  In  CahiU  y.  ShqpJierd,  12  Yes.  335,  the  court  made  an  order  for  a 
commission  to  examine  witnesses  in  Seville  in  Spain;  although  there  was  then 
a  war  between  England  and  Spain.  In  case  of  war,  however,  the  usual  prao- 
tioe  is  to  direct  the  commissk>n  to  the  nearest  neutral  port  1  Amb.  12.  Barb. 
Ch.  Pr.  voL  1,  p.  298. 

The  following  are  the  most  ioaportant  of  the  decisions  relative  to  tins  subject 
in  the  American  courts: 

Under  particular  drcumstanoes,  the  court  allowed  a  special  commission,  to 
take  the  depositions  of  witnesses,  with  instructions ;  1.  That  the  intonogatories 
ahonld  be  filed  in  the  court  here  by  both  parties  previous  to  the  issuing  of  the 
commission.  2.  That  the  commissioners  should  be  directed  not  to  admit  any 
additional  interrogatoriea  3.  That  neither  parties  nor  counsd  should  be  al- 
lowed to  appear  before  the  oommissionera.  CuiminglMm  y.  Otis,  1  Grallis.  GL 
G.  R.  166.  Commissioners  to  take  depositions  of  witnesses,  act  under  a  special 
authority  derived  from  the  court,  which  must  be  strictly  pursued ;  and,  there- 
fore, where  a  commission  had  issued  to  four  commissioners  jointly  to  take  depo- 
sitions, and  it  was  executed  and  returned  by  three  only;  although  both  of  the 
oommissionera  nominated  by  the  definniant  had  acted ;  yet  he  may  object  to  the 
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Gommiflrfon  to  orders,  as  being  made  in  cases  of  that  description  in  wliich 
***''^^'2wIo^  <^«  equitable  relief,  although  prayed,  is  never  finally  given ; 

tMding  of  the  depoeithme,  and  the  objectionB  wiU  be  BUJrtained«  Armstrong  r. 
Sroum,  4  Waah.  C.  C.  R.  43. 

Circuit  ootxrt  of  PemiBjrlyaiua.  A  commisBion  to  take  testimony,  which  had 
Issued  in  a  case  in  which  the  United  States  was  a  party,  was  set  aside,  because 
it  had  been  opened  by  an  officer  of  the  goTemment  before  it  came  into  the 
hands  of  the  derk ;  and  a  new  commission  was  ordered,  to  which  the  original 
papers,  which  had  been  annexed  to  the  first  commission,  were  attached.  7^ 
United  States  v.  l^rice's  advCrs,  2  "W^ash.  0.  0.  R.  366.  A  commission  to  take 
evidence  in  an  enemy^s  country,  in  a  prize  cause,  is  contraiy  to  the  establisbed 
practice  in  a  prize  court.  The  Dicma^  2  Gallis.  0. 0.  R.  93.  Each  intttTogatoty 
annexed  to  the  oonunission,  should  be  substantially  answered,  at  least ;  and 
the  omission,  so  as  to  answer,  is  &tal  to  the  whole  testimony  of  the  witness : 
although,  in  his  answer  to  the  general  interrogatory,  the  witness  has  said  he 
knows  nothing  material  to  either  party.  KeUand  v.  Bissett,  1  Wash.  G.  C.  R 
144.  Where  a  commission  to  take  eyidence  was  executed  in  a  foreign  coontiy, 
the  government  of  which  refused  to  let  the  commissioners  act,  oonadering  it 
an  assumption  of  the  sovereign  power;  but  the  commission  was  executed  by 
a  judge  of  the  court  in  the  presence  of  the  commissioners ;  the  depositions  were 
permitted  to  be  read,  as  otherwise  the  course  of  justice  might  be  impeded.  In 
such  a  case  the  evidence  must  be  fiiirly  taken;  all  the  evidence  on  eadi  side 
must  be  put  and  answered.  If,  however,  the  interrogatories  have  been  sub- 
stantially put  and  answered,  it  is  sufficient  Winihrop  y.  The  Unum  Jns,  Co^ 
2  Wash.  0.  G.  R.  7.  It  is  no  objection  to  the  reading  of  a  depontion,  taken 
tinder  a  commission  to  a  foreign  country,  that  the  same  witness  had  been  pre- 
Yiously  examined  and  cross-examined  in  the  United  State&  lb.  The  court 
will  not  award  a  commission  to  take  the  testimony  of  absent  witnesses  until 
the  oommissioDers  are  named.  Van  Stephorst  v.  The  Stale  of  Manfland^  2  DalL 
401 ;  1  Gond.  Rep.  2. 

A  joint  commission  to  take  the  depositions  of  witnesses,  must  be  executed 
by  all  the  commissioners,  to  make  the  depositions  evidence;  although  the  com- 
missioners named  by  the  party  making  the  objection,  after  proceeding  soma 
length  in  the  examination  of  the  witnesses,  withdrew.  Mwna  v.  Iht^ot^  1 
Wash.  G.  G.  R.  463.  The  provisions  of  the  Judiciary  Act  of  1789,  ch.  20,  see. 
BO,  as  to  taking  depositkms,  de  Umt  eaw,  does  not  apply  to  cases  pending  in 
the  supreme  court  of  the  United  States ;  but  only  to  cases  in  the  district  and 
dronit  courts.  Testunony,  by  depositions,  can  only  be  regularly  taken  for  the 
supreme  court,  under  a  commission  issuing  according  to  the  rules  of  the  oouil 
The  Argo,  3  Wheat.  287 ;  4  Gond.  Rep.  119. 

Depositions  taken  according  to  the  proviso  in  the  13tii  section  of  the  Judi- 
ciary Act  of  1789,  ch.  20,  under  a  ^  dediima  pokstatem^^  *  according  to  common 
usage,  where  it  may  be  necessary  to  prevent  a  failure  or  delay  of  justice,*  are^ 
tmder  no  circumstances,  to  be  considered  as  taken  de  bene  esse^  whether  the 
witness  reside  beyond  tiie  process  of  the  court,  or  within  it :  the  provision  of 
the  act  relative  to  depositions,  de  bene  esse^  being  confined  to  those  taken  under 
the  enacting  part  of  the  section.  Sergeants  Lessee  r.  Biddle  etal^  Wheaton 
608 ;  4  Gond.  Rep.  522. 

A  commission  was  issued  in  the  name  of  Richard  IC.  M^eade,  the  name  of  the 
party  being  Richard  W.  Meade.  This  is  a  clerical  error  in  making  out  tba 
commission,  and  does  not  affect  the  execution  of  the  commiwion.    KeeM  v. 
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the  one  being  an  action  for  freigbt,  the  other  upon  policies  of  OoimDiaaicm  to 
uisarance.(a)  '  Gooses  of  this  natoie  are  extremely  common  ^S^ioumid. 

(a)  19  Yes.  3*77. 

■  -  ...  .111.  !■■■!  I  I  l.ll  ■  II.  ■ 

Meade^  3  PeterSi  6.  It  is  not  known  thut  there  is  any  practice  in  the  executioii 
or  return  of  a  commission,  requiring  a  certificate  in  whose  handwriting  the 
depoBitk>ns  retamed  with  the  eommiaaion  were  set  down.  All  that  t^  com- 
mission requires  is^  that  the  oommissionersi  having  reduced  the  depositions 
taken  by  them  to  writing,  should  send  them  with  the  comniission,  under  their 
hands  and  seals^  to  the  judges  of  the  court  out  of  which  the  commission  issued. 
But  it  is  immaterisl  in  whose  handwriting  the  deposiUons  sre;  snd  it  cannot 
be  required  that  they  should  certify  any  material  fact  J&.  8.  A  certificate  by 
the  commissionen  that  A.  B.,  whom  they  were  going  to  employ  as  a  derk^ 
had  been  sworn,  admits  of  no  other  reasonable  interpretation  than  that  A.  K 
was  the  person  appointed  by  them  as  derk.  lb,  9.  It  is  not  necessary  to 
Tetum  with  the  commission  the  fbrm  of  the  oath  administered  by  the  commi»> 
sioners  to  the  witnessea  When  the  commissioners  certify  the  witnesses  were 
sworo,  and  the  interrogatories  annexed  to  the  oommisBion  were  all  put  to 
Ihem ;  it  is  presumed  that  they  were  sworn  and  oxamined  as  to  all  their  know 
ledge  of  the  facts.    Jb.  10. 

Circuit  court  of  PennsylTania..  The  plaintifi^  issued  a  commission  to  take 
testimony  abroad,  and  the  defendant  joined  in  the  same,  by  filing  cross-inter- 
rogatories ;  but  the  plaintiffs  aftAwards  found  a  witness  to  prove  the  &cts  they 
desired  to  establiah  by  the  commission;  and  they  abandoned  it.  The  court 
said,  a  trial  under  those  drcumstances  would  be  a  surprise  on  the  defendant 
L^Boy  V.  7%e  Dektwcare  Jha,  Co,  2  Wash.  G.  C.  R  223.  If  the  cross-interroga- 
tories are  not  put  to  a  witness  examined  under  a  commission  to  take  testimony ; 
the  examination  of  the  witness  oannot  be  read  on  the  trial.  G&pina  v.  Cbn- 
sequa,  Peters'  0.  C.  R.  86.  It  is  no  objection  to  a  deposition  taken  under  a 
commission  to  Holland,  that  it  is  in  the  English  language;  the  commissioners 
before  whom  it  was  taken  being  Dutchmen,  and  not  stating  that  they  had  the 
assistance  of  an  interpreter.  lb.  If  a  commission  issue  to  A.  A  B.,  or  dther 
of  them,  to  take  the  depositions  of  witnesses,  the  deposition  of  A.  may  be  taken 
before  B.    LonaddU  v.  Bn^on,  3  Wash.  G.  0.  B.  404. 

Bvidence  to  establish  heirship  and  pedigree,  had  been  obtained  under  a 
commission  issued  for  that  purpose  to  France,  in  an  action  of  ejectm^it,  in 
which  the  ptaintiffs  had  reoovered  the  lots  of  ground  for  which  the  suit  was 
instituted.  In  the  course  of  that  trial,  a  bill  of  exoeptions  was  tendered  by  the 
plaintiff's  and  sealed  by  the  court,  in  which  the  evidence  attained  in  the  oom- 
mtasion  was  inserted.  The  commission,  and  the  testimony  obtained  under  it, 
were  afterwards  lost  In  an  action  for  mesne  profits,  brought  by  the  plaintiff 
in  the  ejectment,  against  the  landlord  of  the  defendants  in  the  suit,  who  had 
employed  counsel  to  oppose  the  daims  of  the  plainttfib,  but  who  was  not  a 
party  to  the  suit  on  record ;  it  was  held,  by  the  supreme  court,  that  the  testi- 
mony, as  copied  into  the  bill  of  exceptions,  was  legal  and  competent  evidence 
of  pedigree.     Chirac  v.  BanKker^  2  Peters,  619. 

Affidavits  to  be  used  as  flirther  proof;  in  causes  of  admiralty  and  maritime 
jurisdiction  in  the  supreme  court,  must  be  taken  by  commission.  The  London 
Packet,  2  Wheat.  371 ;  4  Gond.  Bep.  162.  A  deposition  taken  under  a  com- 
mission is  fiitally  defective  if  the  general  interrogatory  "  do  you  know  anything 
Ihrther"  ^  is  not  answered.    JBichardaon  y.  €Mtkih,  3  Wash.  0.  a.  Bep.  10^. 
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Oommianon  to  in  the  Exchequer,  upon  the  form  of  the  record,  indeed,  cases 
*™"^abJ^  for  equitable  relief  (the  bill  representing  the  policy  to  have 

Depositions  taken  under  a  commission  issued  at  the  instance  of  the  delendant^ 
maj  be  read  in  evidence  by  the  plaintiff;  althongh  the  plaintiff  bad  no  notice 
of  the  time  and  place  of  taking  them.  Teaton  y.  Fry^  6  Crancfa,  335  ;  2  Cond. 
Bep.  273.  « 

In  New  Jersey,  in  Deny.  Wood,  6  Halst  Bep.  62,  held  that  an  order  for  the 
Issuing  of  the  commission,  of  itself  stays  the  proceedings.   This  doctrine  denied 
in  Stokes  y.  6kirr,  2  Harrison's  Bep.  451,  where  it  was  held  that  a  oommisBion 
to  take  depositions  was  not  a  suspension  of  a  cause,  so  as  to  preyent  a  notice 
of  trial  thereof  before  the  return  of  the  commission  or  without  leaye  of  the 
court.    If  a  commission  be  sued  out  by  the  defendant,  the  plaintiff  may  notice 
his  cause  for  trial  wheneyer  he  thinks  there  has  been  time  for  the  retom  of  the 
commission.    Jb.    If  a  Judge  thinks  there  has  been  ample  time  for  the  return, 
iie  will  order  on  the  trial  unless  good  cause  is  shown  for  the  delay.    Jb,    The 
commission  may  be  opened  by  a  judge  in  yacation.    Jkn  v.  Wood,  6  Halst 
Bep.  62.    What  is  considered  a  sufficient  return  to  a  commisfflon  issued  to  take 
the  deposition  of  a  foreign  witness,  and  a  sufficient  compliance  with  the  acton 
that  subject    Bey.  Laws,  438.    EUdreth  y.  Oveneefn  of  BopeweUf  1  Green.  5. 
Commissioners  to  take  depositions  in  a  foreign  state  must  be  qualified  fiyth- 
fiilly,  fidrly  and  impartially  to  execute  the  commission.    Their  oath  fiiithiiilly, 
Aa  omitting  the  oth»  terms,  is  insufficient    Perry  y.  Thompaany  1  Har.  72. 
If  irregularities  occur  in  awarding  a  commisSon  to  take  a  deposition  in  chan- 
cery, and  in  taking  the  deposition,  and  it  be  read  at  hearing  in  the  court  of 
chancery  without  any  exception  taken  there ;  upon  appeal  taken  to  the  oooit 
of  appeals,  objections  taken  in  that  court  to  the  deposition  for  such  irregulari- 
ties, cannot  ayail  to  exclude  the  eyidence.    Dickenson  y.  Dams  etaL2  Leigh 
Bep.  401.    When  the  deposition  of  a  party  to  a  suit  in  chanceiy  is  taken  under 
a  special  commission,  subject  to  all  just  exceptions,  whether  the  depootion  be 
excepted  to  on  the  gpround  of  incompetency  or  not,  it  behooyes  the  court  to 
examine  and  decide  the  question  of  competency,  and  though  the  deposition  be 
read  at  the  hearing  in  the  court  of  chancery,  without  exception,  yet,  if  on 
appeal  fh>m  the  decree,  tlie  appellate  court  finds  the  deposition  inoompeftent 
eyidence,  by  reason  of  tlie  deponent's  interest  in  the  eyent,  it  wfll  pay  no  re- 
gard to  the  deposition.    Beioerley  y.  Brocks  etal2  Leigh,  426.    The  deposition 
of  a  defendant  was  taken  by  his  co-defendant  undo*  a  special  oommissifln 
awarded  by  the  chancellor  to  take  the  deposition,  subject  to  all  just  exoeption% 
and  the  plaintiff  prayed  and  obtained  a  hke  special  commission  to  take  the  de- 
position of  the  same  party,  but  did  not  act  under  his  commission ;  held,  that  the 
plaintiff,  by  obtaining  this  special  commission  himselfl  was  not  precluded  from 
objecting  to  the  competency  of  the  deposition  taken  on  the  other  side.    lb. 
Depositions  suppressed  when  taken  under  a  commission  issued  after  the  argu- 
ment of  the  cause,  without  special  order,    Dcmgerfieid  y.  Ckubams^  4  Hen^  A 
Munf.  3d7.    Commissions  to  take  depositions  may  issue  at  any  time  after  tlie 
cause  is  set  for  hearing,  without  any  application  to  the  oourt  for  that  purpose; 
but  after  argument,  no  such  commission  should  issue  but  by  qpedal  order  of 
court,  made  on  the  affidavit  of  the  party.    Dk    AnotL  4  Hen.  &  MunC  409. 
The  court  should  act  with  great  caution  in  awarding  commissions,  aftw  aigu- 
ment;  it  should  most  dearly  appear,  by  affidayit  or  otherwise,  that  the  com- 
mission is  required  by  the  justice  of  the  cause,  and  that  the  party  was  not 
guilty  of  any  laches  which  he  oould  haye  controSed.    Jb,    A  oommiasion  to 
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been  obtained  by  misrepresentation,  &c.  and  praying  that  it  Oommlsaon  to 
may  be  declared  void,  and  may  be  delivered  up ;)  but  when  ®"^°^J^^ 
the  discovery  and  the  examination  of  witnesses  abroad  have 
been  obtained,  instead  of  proceeding  to  a  hearing,  the  practice 
is,  that  the  court  hears  no  more  of  it,  except  by  a  motion  to 
dissolve  the  injunction,  the  party  having  the  means  of  satis- 
factorily trying  the  cause  at  law.(a) 

It  does  not  appear  from  either  of  the  reports  of  NchU  v. 
Oarland,  whether  the  defendant  was  in  contempt :  in  the 
other  two  cases  before  Lord  Eldon,  an  injunction  had  been 
obtained  for  want  of  an  answer.  It  has  been  laid  down  in  a 
recent  case,  by  Sir  J.  Leach,  that  this  motion  cannot  be  made 
unless  the  defendant  is  in  contempt,  or  has  answered.  His 
Honor  said,  that  until  the  defendant  had  answered,  there  , 
was  no  issue  tendered  in  the  cause,  nor  any  matter  in  dis- 
pute between  the  parties ;  and  therefore,  that  previous  de- 
positions were  in  the  nature  *of  voluntary  affidavits ;  but  [*114] 
that  if  the  defendant  was  in  contempt,  the  plaintiff  should, 
notwithstanding,  have  his  commission;  for  otherwise  he 
might  lose  his  testimony  by  the  default  of  the  defendant.(i) 

Upon  this  motion  it  is  necessary  that  some  witness,  whom 
it  is  intended  to  examine,  should  be  named ;  unless  the  party 
moving  is  plaintiff,  both  at  law  and  equity,  and  therefore 
moving  in  his  own  delay.(c)  Mr.  Fowler  mentions  a  motion 
for  a  commission  to  examine  witnesses  in  America,  without 
prejudice  to  an  injunction;  but  as  the  affidavit  did  not  name 
any  of  the  witnesses,  nor  the  point  of  evidence  to  which  they 
could  depose,  nor  that  the  witnesses  were,  aged  and  infirm, 
and  not  likely  to  live  until  an  examination  could  take  place, 
the  motion  was  refused  with  costs.(c)[l] 

(a)  19  Ves  3ie. 

(b)  King  y,  AUtm,  4  Madd.  247. 

(c)  Berthoud  v.  Cousins^  2  Fowl  Ex.  Pr.  65. 

(d)  Kensington  v.  Whit^  2  Fowl  Ex.  Pr.  81. 

examine  one  of  the  defendants  as  a  witness,  should  be  awarded  on  the  motkm 
of  the  plaintiff,  as  a  matter  of  ooorae,  saring  all  Just  ezoeptions.  PkuamUe  t. 
Brmon^  4  Hen.  k  Man£  482.  In  Virginia,  a  commission  cannot  issue  at  tiie 
instance  of  a  defendant  to  examine  the  phuntiff  as  a  witness  in  the  ease.  Ron 
T.  (7arfer,  4  Hen.  ft  Mnnl  488.  A  oommisBioa  directed  to  fire  persons,  "  any 
three  of  whom,  to  act,"  cannot  be  executed  by  one  only ;  i&d  a  retom  by  one, 
that  three  others  were  present  when  the  deposition  was  taken,  is  not  suiBcient. 
It  should  be  certified  by  three  at  least,  who  were  present  MaanihaU  y.  Fridrie, 
1  Munf  247. 
[1]  In  order  that  depositions  may  be  read  in  eridenoo^  the  rules  oi  ooorti 
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/t:k)mmi8sioii  to      It  has  been  stated  to  be  tbe  practice  in  the  Excbequer,  that 
n^M^aiMToad.  *  commission  will  not  be  granted,  pending  an  injunction, 

and  statatefl  respecting  them,  must  be  stricfly  oomplied  with*  BeS  ▼.  Morrimmf 
1  Peters,  &  G.  351;  WattaoST.  JftsOM,  4  Yeates,  620;  WtnooOae  Tump.  Cb.  t. 
mcOey,  8  Termont,  Rep.  i04;  Bradstreei  y,  Baldwin,  11  Mass.  Rep.  229;  Tke 
Argo^  2  Wheat.  287  ;  Evans  v.  EaUyn,  7  Wheat.  356;  Sanders  v.  Bovd^  1 
Chip.  363 ;  CoOins  v.  EUiot,  1  Har.  k  John.  1 ;  Den  r.  Farky,  1  South.  124 ; 
Hendricks  t.  Oraig^  2  South.  567  ;  Worsham  t.  Oove,  4  Porter,  441 ;  Wiggms 
T.  Pryor,  3  Porter,  430 ;  Shepherd  ▼.  Thompson,  4  N.  Hamp.  213 ;  TTeBer  y. 
i'wA,  3  Pick,  74 ;  Burroughs  v.  Booth,  1  Chip.  106. 

The  manner  of  securing  oral  testimony,  by  reducing  it  to  the  form  of  depo- 
sitions for  the  use  of  the  courts  of  the  United  States,  is  prescribed  by  the  30th 
section  of  the  "  Act  to  establish  the  judicial  courts  of  the  United  Statea," 
passed  Sept  24th,  1789.    (Vid.  2  U.  Sw  Rev.  Laws,  67  to  69.) 

Tliat  section  is  as  follows  : 

That  the  mode  of  proof  by  oral  testimony,  and  examination  of  witnesses  in 
open  court,  shall  be  the  same*  in  all  the  courts  of  the  United  States,  as  well  in 
the  trial  of  causes  in  equity  and  of  admiralty  and  maritime  jurisdiction,  as  of 
actions  at  common  law.    And  when  the  testimony  of  any  person  shall  be 
necessary  in  any  dvil  cause  depending  in  any  district^  in'any  court  of  the 
United  States,  who  shall  live  at  a  grater  distance  from  the  place  of  trial  than 
one  hundred  miles,  or  is  bound  on  a  voyage  to  sea,  or  is  about  to  go  out  of 
the  United  States,  or  out  of  such  district^  and  to  a  greater  distance  from  tho 
place  of  trial  than  as  aforesaid,  before  the  tune  of  trial,  or  is  andenti  or  veiy 
infirm,  the  deposition  of  such  person  may  be  taken,  do  bene  esse,  before  any 
justice  or  judge  of  any  of  the  oourts  of  the  United  States,  or  before  any  chan- 
cellor, justice,  or  judge  of  a  supreme  or  superior  court,  mayor,  or  chief  magis- 
trate of  a  dty,  or  judge  of  a  county  court,  or  court  of  oommon  pleas  of  any  of 
the  United  States,  not  being  of  counsel  or  attorney  to  either  of  the  parties,  or 
interested  in  the  event  of  the  cause,  provided  that  a  notification  from  the 
magistrate  before  whom  the  deposition  is  to  be  taken  to  the  adverse  party,  to 
be  present  at  the  taking  of  tho  same,  and  to  put  interrogatories,  if  he  think  fit^ 
be  first  made  out  and  served  on  the  adverse  party,  or  his  attorney,  as  either 
may  be  nearest,  if  either  is  within  one  hundred  milea  of  the  plaoe  of  such 
caption,  allowmg  time  for  their  attendance  after  notified,  not  less  than  at  the 
rate  of  one  day,  Sundays  exdusive,  for  every  twenty  miles  travel    And  in 
causes  of  admiralty  and  maritime  jurisdiction,  or  other  cases  of  seizure,  when  a 
libel  shall  be  filed  in  which  an  adverse  party  is  not  named,  and  depositions  of 
persons,  drcumstanced  as  aforesaid,  shall  be  taken  before  a  daim  be  put  in, 
the  like  notification  as  aforesaid,  shall  be  given  to  the  person  having  the 
agency  or  possession  of  the  property  libelled  at  the  time  of  the  capture  or 
seizure  of  the  same,  if  known  to  the  libellant    And  every  person  d^yoaing  as 
aforesaid,  shaQ  be  carefully  examined  and  cautioned,  and  sworn  or  affirmed  to 
testlQr  ths  whole  tnUh;  and  shall  subscribe  the  testimony  by  him  or  her  giveo^ 
after  the  same  shall  be  reduced  to  writing,  which  shall  be  done  only  by  the 
magistrate  takmg  the  deposition,  or  by  the  deponent  in  h»  presanoa.    And 
the  deposition  so  t&en  shall  be  retained  by  such  magistrate,  until  he  deliver 
the  same  with  his  own  hand  into  the  court  for.  which  they  are  taken,  or  shall, 
together  with  a  certificate  of  tho  reasons  as  aforesaid,  or  their  being  taken,  and 
of  the  notice,  if  any  given,  to  the  adverse  party,  be  by  him,  the  said  magistiate 
sealed  up  and  directed  to  such  courts  and  resiain  under  his  seal  until  opened 


TO  STAT  PROCEEDINGS  AT  LAW.  114 — 1 

unless  the  money  be  paid  into  court :  but  tbis  is  not  required  Commisaoii  to 

J         r  1  T.  examine  wit- 

in  the  Court  of  Chancery.(a)  neaaes  abroad, 

(a)  Cock  V.  Donovan^  3  V.  4  B.  76. 

in  court  And  anj  person  may  bo  compelled  to  appear  and  depose  as  afore- 
said, in  the  same  manner  aa  to  appear  and  testify  in  court  And  in  the  trial 
of  any  cause  of  admiralty,  or  maritime  jurisdiction  in  a  district  court,  the 
decree  in  which  may  be  appealed  from,  if  either  party  shall  suggest  to  and 
satisfy  the  court,  that  probably  it  will  not  be  in  his  power  to  produce  the  wit- 
nesses there  testifying,  before  the  circuit  court,  should  an  appeal  be  had,  and 
shall  move  that  their  testimony  be  taken  down  in  writing,  it  shall  be  so  done 
by  the  clerk  of  the  court  And  if  an  appeal  be  bad,  such  testimony  may  be 
used  on  the  trial  of  the  same,  if  it  shall  appear  to  the  satisfaction  of  the  court, 
which  shall  try  the  appeal,  that  the  witnesses  are  then  dead,  or  gone  out  of 
the  United  States,  or  to  a  greater  distance  than  as  aforesaid,  from  the  place 
where  the  court  is  sitting;  or  that,  by  reason  of  age,  sickness,  bodily  infirmity 
or  imprisonment,  they  are  unable  to  travel  and  appear  at  court;  but  not  other- 
wise. And  unless  the  same  shall  be  made  to  appear  on*the  trial  of  any  cause, 
with  respect  to  witnesses  whose  depositions  may  have  been  taken  therein, 
such  depositions  shall  not  be  admitted  or  used  in  the  cause.  Provided^  That 
nothing  herein  shall  be  construed  to  prevent  any  court  of  the  United  States 
from  granting  a  dedimus  protestaiem^  to  take  depositions  according  to  common 
usage  when  it  may  be  necessary  to  prevent  a  lailure  or  delay  of  justice ;  which 
power  they  shall  severally  possess:  nor  to  extend  to  deposition  taken  mpet' 
petuam  rei  memoriam^  which,  if  they  relate  to  matters  that  may  be  cognizable 
in  any  court  of  the  United  States,  a  cu'cuit  court  on  application  thereto  made 
aa  a  court  of  equity,  may,  according  to  the  usages  in  chancery  direct  to  be 
taken. 

The  deponent  being  a  seamen  of  a  gun  boat,  liable  to  be  ordered  away,  and 
therefore  not  able  to  attend,  does  not  bring  him  within  the  above  section.  Tht 
Samuel,  1  Wheat  9.  The  supreme  court  will  grant  a  commission  to  take  tes- 
timony in  a  foreign  country ;  but  the  commissioners  must  be  named  to  them. 
Van  Stophorsi  v.  State  of  Maryland^  2  DaU.  401.  And  depositions  in  the 
supreme  court  can  be  by  oommission  only.  The  Argo^  2  Wheat  287.  The 
London  Packet,  id.  371.  The  above  30th  section  does  not  apply,  except  to 
circuit  and  district  courts.  T?ie  Argo,  id.  287.  When  depositions  are  taken 
upon  a  dedimw,  within  or  without  the  United  States,  they  are  evidence  abso- 
lutely, whether  the  witness  can  attend  or  not  Sergeant's  lessee  v.  Biddle,  4 
Wheat  608.  But  vid.  4  Wash.  G.  C.  It  723,  per  Washington,  J.,  that  the 
witness  must  live  more  than  the  100  miles  distance,  and  without  the  district, 
so  that  his  attendance  cannot  be  enforced  by  subpoena.  The  party  obtaining 
it  cannot  object  its  irregularity,  (id.  512.)  A  deposition  de  bene  esse  must  be 
taken  according  to  the  United  States  statute  and  practice ;  not  a  state  statute. 
JEvans  v.  JEabm,  7  Wheat.  426.  And  it  is  a  &tal  objection,  if  it  be  opened  out 
of  court  Beaie  v.  Tfumpson^  8  Cranch,  70.  The  statute  form  of  taking  depo- 
sitions must  be  strictly  pursued,  especially  where  notice  of  the  taking  is  not 
given.  Notice,  where  neoessary,  must  be  to  the  party  or  to  his  attorney  in 
fact,  in  the  state  of  Virginia,  though  his  attorney  at  law  may  consent  to 
receive  or  to  waive  notice.  Buddicum  v.  Kirk,  3  Oran<d),  293.  So  &^  this  case 
went  on  the  manner  of  giving  notice  by  the  state  law,  the  case  not  being 
within  the  United  States  statute  in  respeot  to  depositions.    It  also  held  that  a 
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Oommission  to  notice  of  oonthming  an  examination  from  day  to  day,  was  not  satiafted  bgr  fli 
examine  wit-  adjournment  from  the  12th  to  the  19th  of  a  month.  Depoaltiona  taken  under 
nesaes  abroad,  ^j^^  ^jefendant'a  oommission  may  be  read  by  the  plainti£^  though  he  had  no 
notice  of  the  taking.  Teaton  y.  Fry,  6  Granch,  336.  It  must  appear  expreaa^ 
on  the  iace  of  the  depositiona,  that  the  statute  was  followed,  e.  g.  that  the 
deposition  was  reduced  to  writing  by  the  magistrate,  or  the  deponent  in  hia 
presence.  But  the  certificate  is  good  evidence,  if  the  requisites  of  the  statute 
are  sufficiently  disclosed  by  it  BeU  v.  Morrison,  1  Peters'  S.  C.  Rep.  361,  366, 
366.  A  commission  issued  in  a  cause  of  iZ.  M.  Mead^  y.  R  R.  K.  whereas^  the 
plaintifiTs  name  was  R  W.  Meade ;  held  a  mere  clerical  mistake,  which  should 
not  vitiate.  Keene  v.  Mecide,  3  Peters'  S.  0.  Rep.  1.  The  return  to  a  oommis- 
sion  need  not  certify  in  whose  hand  the  depositions  were  written.  Id,  All 
that  the  commission  requires  is,  that  the  commissioners  having  reduced  the 
depositions  to  writing,  should  send  them  with  the  commission  under  their 
hands  and  seals,  to  tho  judges  of  the  court  out  of  which  the  commission  issued. 
Jd.  Stating  that  they  had  administered  the  annexed  oath  to  J.  M.,  the  clerk 
they  were  going  to  employ,  will  be  received  as  implying  that  they  appointed 
him  as  a  clerk.  Id,  They  need  not  state  the  form  of  the  oath  to  the  wit- 
nesses. That  they  were  sworn  and  the  interrogatoris  all  put  to  them,  is 
enough.  Id,  Depositions  taken  under  a  oommission  upon  one  issue  may  be 
used  upon  a  new  and  amended  issue,  if  it  be  substantially  like  the  first  ChnuU 
V.  NayJor,  4  Cranch,  232. 

The  above  is  a  summary  of  the  decisions  of  the  supreme  court  of  the  United 
States  in  respect  to  written  deposiCions,  taken  under  a  commission  or  de  hens 
esse.    Several  decisions  in  respect  to  both  classes  of  depositions  have  taken 
place  in  the  circuit  courts.    Preparatory  to  being  taken,  if  there  be  an  attorney 
on  record,  notice  of  taking  depositions  against  his  client  must,  in  all  cases,  be 
given  to  him  or  the  party ;  and  i^  in  a  cause  where  the  United  States  are 
concerned,  they  have  an  attorney  residing  within  one  hundred  miles  of  the 
place  of  caption,  he  must  have  notice  of  the  taking  of  depositions  against  the 
United  States.     T?ie  Argo,  2  Gall.  314.    By  a  rule  of  the  circuit  court  of 
Pennsylvania  of  the  2 2d  May,  1806,  in  cases  of  proceedmg  by  dedimus,  a 
written  notice  of  the  rule  for  commission,  copy,  interrogatories,  and  the  name 
of  the  commissioners,  must  be  served  on  the  adverse  party ;  and  because  proof 
of  this  having  been  done  was  not  given  at  the  trial,  in  respect  to  a  commiarion 
executed  at  Waterloo  in  New  York,  the  depositions  were  rejected.    Lessee  of 
Rhoades  v.  Sdm,  4  Wash.  C.  C.  Rep.  716.    In  BUecker  v.  Bond,  (S^ash.  G. 
C.  Rep.  631,)  it  was  held  on  the  authority  of  Evans  v.  ffettick,  decided  Oct 
sess.  1818,  in  the  C.  0.  of  the  Dist.  of  Pennsylvania,  (3  Wash.  G.  G.  Rep.  408,) 
that  the  deposition  of  a  witness  living  withont  the  district  and  more  than  one 
hundred  miles  from  Philadelphia,  where  the  court  sat,  could  not  be  received 
unless  taken  under  a  commission.    But  it  may  be  received,  though  there  be 
no  oommission  or  rule  of  court,  if  it  conform  in  all  respects  to  the  above  30th 
section.     Pettibone  v.  Derringer,  4  Wash.  G.  G.  Rep.  216,  219.     And  in  J%e 
Petapsco  Ins.   Co.  v.  Southgate,  (6  Pet  S.  G.  Rep.  604,)  it  was  held  that 
depositions  de  bene  esse  may  be  taken  toithout  the  district  where  the  court  is 
holden,  if  the  witness  lives  more  than  one  hundred  miles  distance ;  so  that  the 
above  cases  contra,  decided  by  Washington,  J.,  are  overruled.     And  vid. 
Gonkling's  Pr.  269,  2*70,  610.    It  is  no  objection  to  receiving  depositions  taken 
under  a  rule,  that  the  witness  had,  nnknown  to  the  party,  been  in  Philadelphia 
during  the  session.     lb.     If  the  party  had  known  this,  qwgre.     lb.     A 
deposition  taken  under  a  rule  of  court  by  a  justice  may  be  read.    The  above 
80th  section  relates  to.  depositions  without  rule.    Lessee  of  Bamert  v.  Bay,  3 
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Wash.  0.  0.  Bep.  243.    The  commissionerB,  though  nominated  by  the  parties,  CommsBsion  to 
act  under  the  appointment,  and  are  the  agents  of  the  court.     CfUpinB  v.  examine  wit- 
Cdnsequa,  1  Peters'  C.  C.  Rep.  85.    If  a  foreign  government  reftiae  leave  to  ^®88eB  abroad, 
execnte  the  oommission  within  its  jurisdiction,  the  court  will  issue  letters 
rogatory  to  obtiun  the  testimony  according  to  the  forms  and  practice  of  the 
dvil  law.    Ndson  v.  7%e  Urdted  States^  ib.  236.    The  ends  of  justice,  in  such 
case,  seem  to  require  a  departure  firom  the  ordmaiy  rules  of  evidence,  and  less 
adherence  to  form.    /&.    Vide  the  form  of  letters  rogatory.    Jb.  236,  note  (a.) 
As  to  the  manner  of  taking  and  the  forms  of  proceeding,  if  it  appear  on  the 
fsice  of  the  deposition  that  the  officer  was  authorized  by  the  30th  section,  it  is 
enough  without  other  proof  of  his  authority.    Buggies  v.  Bridmor,  1  Paine, 
868.    Objections  to  the  witness'  competency  should  be  made  at  the  time  of 
taking  the  deposition,  if  then  known.    If  not,  the  objection  comes  in  season  at 
the  time  of  reading  it.     UnUed  States  v.   One  Case  of  Hair  PmcOe^  ib.  400. 
Semb.  it  need  not  be  signed  by  the  witness.    KeOand  v.  Bisset^  1  Wash.  G. 
C  Rep.  144.    But  (imder  a  commission)  it  is  a  &tal  defect  if  the  general 
interrogatory,  "Do  you  know  anything  ferther,"  kc  do  not  appear  to  be 
answered.    Richardson  v.  Gotdan^  3  id.  109.    So  if  it  appears  that  the  witness 
was  merely  asked  if  an  ex  paarte  affidavit,  previously  given  by  him,  be  true. 
He  should  be  interrogated  as  to  the  facts  it  contains.    Ih,    Taken  on  commis- 
sion, it  cannot  be  read,  even  to  prove  pedigree,  if  taken  before  persons  not 
named  in  the  commission.    Lessee  of  Banert  v.  Day^  ib.  243.    All  proper 
interrogatories  on  each  mde  must  appear  to  be  answered,  at  least  substantially, 
{BOl  V.  Davidson,  ib.  328;  NdsMv,  United  States,  1  Peters'  0.  G.  Rep.  235,) 
or  the  deposition  wiU  be  rejected.    But  if  they  be  hypothetical  or  answerable 
in  a  certain  event  not  happening,  or  refer  to  records  which  must  speak  for 
themselves,  they  then  need  not  be  answered.    Bell  v.  Davidsoji,  3  Wash.  0. 0. 
Rep.  328.    The  crDss  interrogatories  must  be  put.     GUpins  v.   Consegua,  1 
Peters'  G.  0.  Rep.  -86.    On  oommission  to  A.  &  B.,  or  either,  A.'s  deposition 
may  be  taken  before  B.    Londsdcde  v.  Brown,  3  Wash.  0.  0.  Rep.  404.    Taken 
under  the  30th  section,  a  deposition  cannot  be  read  unless  the  judge  certify 
that  he  or  the  witness  in  his  presence  reduced  it  to  writing.    Fettibone  v. 
Derringer,  4  ib.  215,  219.    A  commission  directed  to  be  executed  by  P.  in  the 
parish  of  A.,  cannot  be  executed  by  him  elsewhere.    The  commissioner  must 
state  where  executed,  to  show  that  his  authority  has  been  pursued.    Bouderau 
V.  MonlgoTnery,  ib.  186.    So  if  one  not  named  in  the  commission  appear  to 
have  assisted  as  commissioner  in  taking  the  deposition,  it  cannot  be  read. 
WiOings  v.  Consequa,  1  Peters'  G.  G.  Rep.  301,  309.    That  the  deposition  is  in 
English,  though  taken  before  Dutchmen,  who  do  not  appear  to  h^ve  been 
assisted  by  a  sworn  interpreter,  is  no  objection.     GUpins  v.  Consequa,  1  Peters' 
G.  G.  Rep.  86,    Nor  need  it  appear  that  the  cross  interrogatories  were  not  put 
to  each  witness  immediately  after  he  answered  those  in  chief;  but  if  put  after 
examination  of  all  the  witnesses  in  chiefj  it  is  sufficient ;  nor  is  it  an  objection 
that  the  commissioners  and  their  clerk  were  not  sworn.    Ib.    The  certificate 
of  a  magistrate  stated  the  deposition  taken  de  bene  esse,  to  have  been  written 
in  his  presence,  but  not  by  whom ;  and  it  appeared  that  the  substance  of  it 
had  been  reduced  to  writing  ten  days  before,  at  a  different  place,  when  the 
magistrate  was  not  present ;  the  deposition  was  held  inadmissible.     United 
States  V.  Smitft,  4  Day's  Rep.  121,  126.    This  wa.s  a  question  upon  the  above 
30th  section ;  and  Edwards,  J.,  said,  the  provisions  of  the  act  are  important, 
and  should  be  adhered  to  strictiy.    Ib.  127.    All  the  ceremonies  prescribed  by 
the  act  should  be  observed.    Jones  v.  Neale^  N.  Carolina  Gas.  81.    Thus  the 
deposition  mus^  (as  the  act  directs)  be  retained  by  the  magistrate  till  he 
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Coiiixni88ion*'to  deliver  it  with  his  own  hand  into  courti  or  shall,  with  the  reason  and  notice 
examine  wit-     of  its  being  taken,  be  by  him  sealed  up  and  directed  to  the  oourt    Ilk    Alter 
nesses  abroad,   depositions  under  the  30th  section  are  regularly  taken,  they  are  still  not 
admissible  if  the  witness  himself  be  attainable.    Accordingly,  it  must  aj^tear, 
th  Umine^  that  he  was  subpoenaed  and  is  unable  to  attend.    Leasee  of  Peime  t. 
Jngraham^  2  Wash.  G.  0.  Rep.  487.     Lessee  o/Banert  v.  Day,  3  ib.  243.    Some 
sufficient  reason  must  be  given  for  his  non-attendance,  if  he  be  subpoenaed, 
though  he  reside  three  hundred  miles  from  the  court     Lessee  of  Broum  y. 
Galhway^  1  Pet  G.  C.  Rep.  291.    He  must  be  subpoenaed,  unless  he  be  so  old 
and  generally  so  infirm  that  his  attendance  could  not  be  expected;  merely 
proving  him  sixty-five  years  old  is  not  sufficient     Leasee  of  Banert  v.  Day^  3 
Wash.  G.  G.  Rep.  243.    Due  diligence  to  procure  his  attendance  must  be 
shown.    FetHbone  v.  Derringer^  4  ib.  215.    The  rule  is  different  where  the 
witness  resides  beyond  the  reach  of  a  subpoena,  {Peto^MOO  Ins^  Co.  v.  JSotUhffote, 
6  Pet  Sw  G.  Rep^  604,)  and  would  seem  to  be  different  where  the  depositiMis 
were  taken  under  a  rule  of  oourt.     Ib,  and  vide  svprOj  in  this  note,  S.  P.    The 
same  circumstances  which  warrant  the  taking  a  deposition  de  bene  esse^  if  they 
exist  at  the  trial,  will  warrant  reading  it     Jones  v.  Neale,  N.  Car.  Ga&  81. 

For  the  doctrine  of  depositions  in  Connecticut,  see  Swift's  Evidence,  112  to 
115;  1  Day,  33;  1  Root,  307,  316,  480,  490;  3  Conn.  Rep.  171;  4  ib.  568; 
5  ib.  322,  335 ;  7  ib.  143 ;  1  Kirby,  100,  219,  203 ;  3  Day,  308.  In  Maine, 
2  Greenleaf  *s  Rep.  407  ;  4  ib.  88,  167,  387  ;  5  ib.  9 ;  7  ib.  181.  In  Massa- 
chusetts, the  cases  collected  in  Bigelow's  Dig.  ed.  1825,  tit  Deposition,  and 
his  Supplement  printed  in  1830 ;  3  Dane's  Abr.  362;  8  Pick.  Rep.  51 ;  9  ib. 
485.  In  New  Hampshire,  1  N.  H.  Rep.  23 ;  4  ib.  54,  212.  In  Vennont,  2 
Tyler,  344;  1  D.  Ghipmau's  Rep.  106,  176,  179,  200,  237 ;  1  Aik.  Rep.  264; 

2  ib.  26;  Brayt  Rep.  77,  135;  1  Verm.  Rep.  259;  3  ib.  68,  285,  570.  In 
New  Jersey,  1  South.  117  ;  2  ib.  567  ;  1  Goxe,  220,  445;  8  Halst.  40 ;  3  ib. 
56 ;  6  ib.  317«  In  Maryland,  the  cases  collected  in  3  Am.  Dig.  by  Wluirton, 
223-4,  tit  Evidence,  H.  and  2  Harr.  A  John.  272,  396,  459,  460 ;  3  ib.  71,  91, 
507,  453,  74,  75;  5  ib.  226,  51,  150,  438;  2  GiU  ib  John.  54.  In  Pennsyl- 
vania, the  cases  collected  in  Wharton's  Penn.  Dig.  Evidence,  N. ;  General 
Index  in  15  Serg.  A  Rawle's  Rep.  tic  Deposition;  16  Serg.  A  Rawle,  120, 
214,  264,  379,  385 ;  17  ib.  142.  In  Virginia,  the  cases  collected  in  Hall's  Dig. 
tit  Depositions;  4  Rand.  250;  5  ib.  126 ;  6  ib.  242.  In  North  Carolina,  the 
cases  collected  in  3  Am.  Dig.  by  Wharton,  Evidence,  H.  and  2  Hawks,  400 ; 

3  ib.  205 ;  1  Dev.  372,  464,  483.  In  South  Carolina,  3  Am.  Dig.  by  Wharton, 
Evidence,  H. ;  Const  Rep.  131 ;  2  M'Cord,  238,  428.  In  Kentucky,  the  cases 
collected  in  3  Am.  Dig  by  Whart,  Evidence,  H. ;  1  Monroe's  Rep.  225 ;  4  ib. 
366,  284;  5  ib.  166;  7  ib.  577-8;  1  J.  J.  Marsh.  3,  100-1,  525;  2  ib.  447;  4 
ib.  134 ;  5  Litt.  Rep.  201.  In  Tennessee,  3  Am.  Dig.  by  Whart  Evidence,  H. 
In  Alabama,  1  Ala.  Rep.  136,  407.  Louisiana,  1  Martin's  Lou.  Rep.  new 
series,  187;  5  Mart  Rep.  N.  S.  460,  and  the  cases  there  cited;  7  ib.  315. 
Ireland,  1  Irish  T.  R.  167.  England,  1  Car.  A  P.  606 ;  3  ib.  219 ;  8  Barnw.  k 
Cress.  737. 
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Motion  to  dis- 
solve. 

♦CHAPTER  V. 

OP  THE  MOTION  TO  DISSOLVE  INJUNCTIONS  TO  STAY  PRO- 
CEEDINGS AT  LAW,  AND  WHAT  CAUSE  MAY  BE  SHOWN 
AGAINST  IT. 

Where  an  injuaction  has  issued  irregularly,  the^efendant  -v^-aiver  of  irre- 
is  entitled  to  have  the  order  discharged ;  but  any  act  of  his  gruianty  in  the 
founded  upon  it,  is  a  waiver  of  the  irregularity,  and  an  affirm- 
ance of  the  existence  of  a  regular  injunction.(a)  It  has  ac- 
cordingly been  determined,  that  a  defect  in  the  injunction 
will  be  cured  by  the  defendant  putting  in  his  answer,  and 
moving  to  dissolve  :{b)  but  irregularity  is  not  waived  by 
merely  moving  for  time  to  answer.(c) 

As  soon  as  the  defendant  has  put  in  his  answer,  he  is  en-  Lijunction 
titled  to  move  to  dissolve  the  injunction,  unless  cause  is  <»nnot  be  dis- 
shown  to  the  contrary. [1]     Upon  this  motion  it  is  immaterijd  answer. 

(a)  2  Yes.  22. 

(6)  DavUe  y.  Peacock^  Barnard,  Ch.  Rep.  27. 

(c)  Travers  v.  Lord  Stafford^  2  Yes.  20. 

[1]  The  New  York  code  provides  that  where  the  injunction  is  granted  by  a 
judge  of  the  court,  or  by  a  county  judge,  without  notice,  the  defendant  at  any 
time  before  the  trial  may  apply,  upon  notice^  to  a  judge  of  the  court  in  which 
the  action  is  brought  to  vacate  or  modify  the  sam&  The  application  may  be 
made  upon  the  complaint  and  the  affidavits  on  which  the  injunction  was  grant- 
ed, or  upon  affidavits  on  the  part  of  the  defendant,  with  or  without  the  answer. 
Code,  sec.  225.  If  the  application  be  made  upon  affidavits  on  the  part  of  the 
defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the  same  by  affidavits 
or  other  proofs,  in  addition  to  those  on  which  the  injunction  was  granted.  lb. 
sec.  226.  Upon  the  foregoing,  the  following  decisions  have  been  made^  on 
a  motion  to  dissolve  an  injunction,  if  the  complaint  and  affidavit  on  which  the 
injunction  was  granted  make  out  a  prima  fade  case,  the  answer  verified  in  the 
ordinary  form  cannot  be  used  to  rebut  the  case  made  on  the  complaint  and 
affidavit  Benson  v.  Fcuh  et  als.^  I  Code  Rep.  50.  One  question  in  this  case 
was,  how  far  the  answer  us  to  be  used  on  such  a  motion  when  it  contains  mat- 
ters not  responsive  to  the  statements  in  the  complaint  In  equity  such  matters 
were  excluded,  but  under  the  code  a  different  rule  prevails.  The  complaint  is 
to  contain  a  plain  statement  of  tho  plaintiff's  cause  of  action;  and  the  answer 
to  contain  a  denial  of  the  plaintiff's  allegations  or  new  matter  constituting  a 
defence.  Whenever  these  pleadings  can  be  used  at  all,  all  the  matter  con- 
tained in  them  may  be  referred  to  either  for  or  against  the  motion.  The  mo- 
tion cannot  now,  as  heretofore,  be  made  simply  on  the  pleadings.  The  plain- 
tiff cannot  obtain  an  injunction  merely  on  the  complaint,  but  must,  by  affidavit, 
show  that  snfficient  grounds  exist  theiefor.    And  a  copy  of  the  affidavit  must 
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be  fleired  with  the  injunction.  (Code,  sea  220.)  The  defendant  may  more 
to  vacate  the  injunction,  either  Ist,  on  the  complaint  and  affidavit  on  which  it 
waa  originallj  granted,  or  2d,  on  affidavits  on  the  part  of  the  defendant^  with 
or  without  the  answer.  He  is  not  allowed  to  put  in  answer  which  would  be 
Bufficientlj  verified  hj  the  mere  belief  of  the  attorney  as  to  the  truth  of  it,  but 
must  also  produce  affidavits  stating  the  facts  on  which  he  founded  his  motion. 
The  statute  evidently  requires  something  more  than  the  mere  pleadings,  on 
which  either  to  grant  or  vacate  injunctions.  For  either  purpoee  there  must  be 
affidavits  made  by  the  parties,  or  on  their  behalf  the  code  also  oontemplatea 
the  introduction  of  new  matter  in  the  defendant's  affidavits,  as  it  permits  the 
plaintiff  to  answer  it  by  other  affidavits.  As  the  affidavits  so  to  be  used  by 
the  defendant  are  the  only  means  by  which  the  defendant  can  introduce  new 
matter,  and  the  plaintiff  has  the  right  by  affidaWt  to  answer  such  new  matter, 
the  old  rule  excluding  matters  not  responsive  to  the  bill,  is  virtually  abrogated, 
and  a  more  simple  rule  established  of  allowing  the  parties  to  lay  the  whole 
merits  of  the  controversy  before  the  judge  in  affidavits.  See  Benxm  v.  Fa^ 
et  ab.j  1  Code  Bep.  60.  On  motion  to  vacate  an  injunction  order,  granted 
without  notice,  founded  on  notice  and  upon  the  complaint,  the  affidavit  upon 
which  an  injunction  was  granted,  copy  injunction  order,  of  affidavit  served  on 
the  part  of  the  plaintifib  and  copies  of  the  pleadings;  the  moving  parties  must 
furnish  proof  of  the  suit  oonmienced,  and  of  affidavit  for  injunction,  injunction 
order  and  pleadings  served,  of  the  identity  of  the  papers  produced,  and  that 
the  ii^unction  was  obtained  without  notice.  Otibom  v.  LobdeU^  2  Code  Rep. 
7*7.  Although  a  complaint  verified  in  pursuance  of  the  code  as  it  originally 
passed,  (see  Code  of  1846,  sec.  133,)  is  not  sufficient  to  authorize  an  iigunction 
to  issue ;  and  an  answer  thus  verified  is  not  sufficient  to  support  a  motion  to 
dissolve  an  injunction ;  yet  an  affidavit  can  be  annexed  in  such  fonn  as  to 
verify  positively  the  allegations  of  a  complaint,  and  make  it  a  part  of  the  affi* 
davit  necessary  to  be  used  on  an  application  for  an  injunction.  Such  form  as 
was  formerly  used  in  the  jurat  to  verify  a  bill  in  chancery  would  be  sulBoient. 
Boome  v.  Webb,  1  Code  Rep.  114.  The  same  rules  apply  to  make  an  answer 
on  affidavit  sufficient  to  found  a  motion  to  dissolve  an  injunction.  lb.  Under 
the  code  as  it  originally  passed,  the  verification  required  was  too  loose  to  allow 
either  the  complaint  or  answer  to  be  used  as  affidavits,  on  an  application  for 
an  injunction,  or  a  motion  to  dissolve  it  3  How.  Pr.  Bep.  32*7.  But  the 
form  of  the  jurat  is  now  so  altered  by  the  amended  code  as  to  change  the 
practice  in  this  respect  The  party  now  swears  to  the  ihcts  stated  in  the  con> 
plaint,  or  in  the  answer,  as  positively  and  substantially,  and  in  the  same  ibrm, 
as  he  formerly  did  under  the  chanceiy  practice.  Code,  sea  167.  Where  aa 
application  is  made  to  vacate  an  injunction  on  an  an  answer  ^us  verified,  the 
plaintiff  is  at  liberty  to  oppose  the  same  by  affidavits  or  other  proo6,  in  addi- 
tion to  those  on  which  the  injunction  was  granted.  Kram  v.  Boffon  et  ak.t 
Code  Rep.  144.  Upon  this  pointy  however,  the  decistons  are  ccxiflksting.  In 
Schoonmaker  agt  ife/.  Frot  Dutch  Church  of  Kingst/m^  6  Pr.  Bep.  266,  the 
court  (per  Harris,  J.)  dted  the  ease  of  Krom  v.  ffoffon^  and  approved  of  it  In 
ServossY.  Stanard,  2  Code  Rep.  66,  Bdwarda,  J.  said:  "We  find  the  wonit 
answer  and  affidavit,  throughout  the  code,  applied  to  different  objects^  and 
certainly,  in  their  ordinary  acceptation,  they  are  not  synonymoiis.  There  am 
some  works  in  the  code  which  the  legislature  intended  should  have  a  significa- 
tion different  fVom  that  usually  assigned  them;  these  hare  been  emmignited, 
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plaintiff  has  a  day  ^to  show  cause  given  liinL(a)[l]  The  Motioo  to  dk- 
motion  cannot  be  made  hefort anewer ;  it  was  attempted  ma 
case  in  the  Exchequer,  where  the  plaintiff  at  law  resided 
abroad,  and  it  was  proposed  by  his  counsel  to  read  an  affi- 
davit in  support  of  the  motion,  but  the  court  refused  the  ap- 
plication.(6)[2] 

(a)2.V.  AB.  42. 

(6)  Snow  V.  (krnenm^  1  Fowl  Ex.  Pr.  282. 

and  their  arbitrary  deflnitlona  given.  The  word  affidavit  ia  not  among  the 
words  to  which  the  legislatore  have  attached  a  peculiar  meaning,  and  I  see 
nothii^  in  the  code,  nor  am  I  aware  of  any  decision  which  would  justify  me 
in  holding  that  an  answer  verified  in  conformity  with  the  code  is  an  affidavit 
The  plaintiff,  therefore,  cannot  be  permitted  to  introduce,  in  opposition  to  this 
motion,  any  affidavits  or  other  proo&  in  addition  to  those  on  which  the  injunc- 
tion was  granted.**  In  HartuMM  v.  Kmgsk^y  2  Code  Bep.  101,  the  court  held 
that  on  a  motion  by  a  defendant  to  dissolve  an  ii^'unction,  where  such  motion 
is  founded  on  the  papers  on  which  the  injunction  was  granted  and  the  answer, 
verified  in  the  manner  prescribed  in  the  code  for  verifying  pleadings,  the  plain' 
tiff  could  not  read  his  reply  or  introduce  further  affidavits  in  opposition  to  the 
motion.  N.  Y.  superior  court,  per  Sandford,  J.,  who  said  that  it  had  lately 
been  so  decided  by  the  supreme  court,  and  he  believed  that  all  the  judges  of 
the  superior  court  had  coincided  in  that  opinion.  And  see  MiBiken  v.  Carey, 
3  Gode  Bep.  250. 

[I]  Upon  a  motion  to  dissolve  an  injunction,  the  court  confines  itself  exclu- 
dvely  to  the  consideration  of  the  combination  of  ihcts  set  forth  in  the  bill,  out 
of  which  the  equity  of  the  injunction  arises,  and  to  the  answer  of  the  defendant 
to  those  &cts.  Canal  Co.  v.  Raikroad  Co.,  4  Gill  ft  John.  7.  The  &cts  set 
forth  in  the  answer  are  alone  to  be  regarded ;  not  the  opinicms  of  the  defendant 
Chaae  v.  ManhercU,  1  Bland,  335.  I^  upon  hearing  the  motion  to  dissolve  the 
ii^unotion,  the  court  is  of  opinion  that  it  was  improperly  granted,  or  that  the 
case  made  by  the  complainant  is  Contradicted  or  not  supported,  it  will  order 
the  injunction  to  be  dissolved,  either  with  or  without  coats,  as  the  justice  of 
the  case  may  appear  to  require.  But  if  the  defendant  does  not  succeed  in 
satisfying  the  court  that  the  ii^unction  ought  either  to  have  been  refused,  or 
that  it  ought  not  to  be  continued,  it  will  direct  it  to  be  continued  until  the 
hearing.  3  Dan.  357.  It  firequently  happens,  however,  that  upon  hearing  the 
motion  to  dissolve  the  injunction,  the  court  is  not  satisfied  as  to  the  right  of 
the  complainant  to  maintain  his  injunction.  In  such  cases,  if  the  doubt  arises 
upon  the  facts  of  the  case,  it  will  direct  an  inquiiy  by  the  master  or  an  issue, 
or  an  action  at  law.  Agar  v.  Beffenfa  Canal  Co,,  Cooper^s  Bep.  1*!;  2  Dan. 
Pr.  734,  6 ;  3  ib.  358.  But  although  the  bflTseeks  merely  an  iiqunction,  or  an 
injunction  with  an  account  consequent  upon  it,  and  the  result  of  a  reference 
to  a  master,  or  of  an  issue  or  an  action  at  law  is  un&vorable  to  the  complain- 
ant's right  to  the  injunction,  the  defendant  cannot,  on  that  ground,  move  to 
dismiss  the  bill  Ib,  Brooke  v.  Clarke^  1  Swanst  550.  Although  an  injunction 
may  be  granted  ex  parte,  and  sustained  upon  a  motion  to  dissolve  i1^  yet  i^  at 
the  hearing  of  the  cause,  there  be  no  evidence  against  the  defendant,  the  bill 
will  be  dismissed.    Barfield  v.  KeUy,  4  Buss.  365. 

[2]  The  defendant  may  move  to  dissolve  the  ii:^u>^<'^Q  before  he  puts  in  his 
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Motion  to  diB        If  the  injuBction  has  been  obtained  upon  an  attachment 

^^^^'  for  want  of  appearance  or  answer,  the  defendant's  clerk  in 

Costs  of  at-      court  should  pay  or  tender  the  costs  of  the  attachment  to  the 

^i^ent  must  plaintiff's  clerk  in  court,  which  are  ten  shillings ;  and  as  soon 

as  the  answer  is  filed  he  may  move  that  the  injunction  be 

dissolved;  unless  the  plaintiff  or  his  clerk  in  court,  having 

notice  thereof,  show  to  the  court  good  cause  to  the  contrary  .(a) 

There  is  a  note  of  a  case  in  Bunbury,  in  which  an  injunction 

was  continued,  because  the  defendant  had  not  signed  his 

answer.(i) 

How  moved.         Thig  motion,  though  a  motion  of  course,(c)  can,  it  is  said, 

1*1171  ^^^y  ^  made  in  open  court,(d)  and  the  *brief  of  it  must  be 

put  into  the  counsel's  hands,  not  later  that  the  first  day  of 

the  seal,  and  therefore  an  order  obtained,  where  this  has  been 

done,  will  be  discharged  with  costs  for  irregularity.(c) 

If  several  de-        If  there  are  several  defendants,  the  court  will  in  general, 

junction*^    not  dissolve  the  injunction,  till  all  have  ansiuered.{f)\l']    How- 

not  bo  dissol- 

h^e*!iL2liered      («)  Harrison,  Ch.  Pr.  54t.    I  Fowl.  Ex.  Pr.  283. 

{b)  Anon.  Bunb.  251. 

(c)  1  Trim.  Oh.  Pr.  370.     1  Fowl.  Ex.  Pr.  283. 

(d)  2  V.  A  B.  413. 

(«)  Sharp  V.  Ashkm^  2  V.  &  B.  412. 

if)  Wj.  Pr.  Reg.  234.  Boheme  v.  Porter^  Barnard,  Ch.  Rep.  352.  Howcnft 
V.  Lmoidson,  1  Fowl.  Ex.  Pr.  286. 

answer,  for  want  of  equity  in  the  bill.  Mintuim  v.  iSeymocir,  4  Johns.  Oh.  Rep. 
1*78.  If  it  appears  that  the  fiicts  as  stated  in  the  biO,  looking  to  it  alone,  give 
rise  to  no  equity,  the  injunction  should  be  dissolved,  whether  the  defendant 
has  answered  or  not,  or  however  imperfectly  he  may  have  answered.  ComI 
Co.  V.  Baikroad  Co,,  4  Gill  ft  John.  7. 

[1]  If  all  the  defendants  are  implicated  in  the  same  charge,  the  answer  of 
all  will,  in  general,  be  required,  before  an  injunction  will  be  dissolved;  but  if 
the  defendant  on  whom  the  gravamen  of  the  ohaige  rests,  has  fully  answered, 
that  may  be  sufficient;  but  where  the  answer  of  all  the  defendants  can  and 
ought  to  come  in,  yet  if  the  plaintiff  does  not  take  the  requisite  steps,  with  all 
reasonable  diligence  to  expedite  his  cause,  the  injunction  may  be  dissolved. 
As  where  an  injunction  had  been  granted  to  stay  a  suit  at  law,  and  some  of 
the  defendants  have  answered,  but  the  plaintiff  has  neglected  for  nine  months, 
to  take  any  steps  to  compel  the  "other  defendants  to  appear  and  answer,  or  to 
have  the  hill  taken  pro  oonfesao  against  them,  the  ii^unction  was,  on  motiaii, 
dissolved.    Depeyster  agt  Graves  et  ob.,  2  Johns.  Ch.  Rep.  148. 

Where  the  defendant  against  whom  the  grauamen  of  the  charge  rests,  has 
fuUy  answered  the  complainant's  bill,  the  injunction  will  be  dissolved,  although 
other  defendants  have  not  answered.  VKei  v.  Lowmasofi,  1  Green's  Oh.  Rep. 
404;  Ftice  v.  Glevenger,  2  ib.  207 ;  SbnOenbwrghf  Day  A  Co.  v.  Peek,  Pierem 
dn  Co.,  3  ib.  446. 

Where  the  complainants  have  taken  the  necessaiy  steps  to  expedite  their 
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ever,  where  a  bill  is  brought  against  a  cestui  que  trust  and  Motion  to  dis- 
trustee,  and  the  trustee  will  not  answer,  it  is  not  uncommon  ^  ^^ 
to  dissolve  the  injunction  on  the  motion  of  the  cestui  que 
trusL(a) 

There  is  an  instance  also,  of  an  exception  to  this  rule,  in  a 
case  before  Lord  Eldon.  An  injunction  had  been  obtained 
to  restrain  several  defendants,  consisting  of  the  assignees  of 
some  bankrupt  partners,  and  the  partners  remaining  solvent, 
from  proceeding  at  law  upon  a  verdict  which  they  had  ob- 
tained. The  solvent  partners  having  put  in  their  answer, 
had  obtained  the  common  answer  nwi,  although  *the  other  r*118] 
defendants  had  not  answered.  Lord  Eldon  was  of  opinion, 
that  cases  might  exist,  where  the  circumstance  of  some  of  the 
defendants  not  having  put  in  their  answer,  would  not  be  a 
sufficient  ground  against  dissolving  the  injunction.  His  lord- 
ship, however  did  not  determine  it  then,  as  exceptions  were 
taken  to  the  answer.  The  solvent  partners  afterwards  put 
in  a  further  answer,  and  the  assignees  put  in  their  answer, 
to  which  exceptions  were  taken.  The  solvent  partners  after- 
wards obtained  an  order  nisi  to  dissolve  the  injunction  OTdi/  • 
€3  against  them^  which  was  made  absolute.  They  then  ob- 
tained an  order  nisi  for  dissolving  the  injunction  against  all 

(a)  M06O.  355. 

cause,  and  procure  the  answer  of  all  the  defendants,  an  izgunction  wiU  not  be 
dissolved,  until  the  defendant  upon  whom  the  gravamen  of  the  charge  is  made 
has  answered,  and  if  all  the  defendants  are  implicated  in  the  charge,  not  until 
all  have  answered.  JohnaUm  y.  Alejoandtr,  1  Englishes  Ark.  Rep.  302.  Yide 
2  Johns.  Ch.  Rep.  148;  1  Bland,  190;  ib.  192;  1  Paige,  164. 

An  injunction  may  be  dissolved  upon  the  answer  of  those  defendants  within 
whose  knowledge  the  &cts  charged  in  the  bill  must  be,  if  they  exist  at  all, 
although  there  are  other  defendants  who  have  not  answered.  Durdap  v.  CI&- 
merUSj  7  Ala.  Rep.  639.  The  answers  of  all  the  defendants  in  a  suit  must  be 
perfected  before  an  injunction  will  be  dissolved,  provided  all  the  defendants  are 
implicated  in  the  same  charge,  and  the  plaintiff  has  taken  the  requisite  steps 
to  compel  their  answers.  Noble  v.  WUson,  1  Paige,  164.  And  where  excep- 
tions to  the  answer  of  one  of  the  defendants  are  submitted  to,  if  the  exceptions 
go  to  the  merits,  an  injunction  will  not  be  dissolved.  Ib.  If  the  exceptions 
to  the  Answer  have  not  been  submitted  to  by  the  defendant^  nor  allowed  by 
the  master,  the  court  will  look  into  them  to  see  they  are  not  fHvolons.  Ib. 
If  fhvolous,  they  will  Aimish  no  objection  to  a  motion  to  dissolve  an  injunction. 
Ib.  Where  there  are  several  defendants,  all  must  answer  before  there  can  be 
a  motion  to  dissolve;  but  to  this  there  are  exceptions.  Jones  v.  Magitt,  1 
Bland,  190.  Stewart  v.  Barry,  1  Bland,  193.  WiOiama  v.  EaO,  1  Bland,  194. 
OhapUne  v.  Betty,  1  Bland,  197.  Ihng  v.  OHver,  1  Bland,  199.  (See  Am.  Ch. 
Dig.  by  Waterman,  tit  iNJUXonOK.) 
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MotJon  io^Uh  the  defendants,  although  the  assignees  had  not  put  in  their 
■**^^®-  further  answer  to  the  exceptions,  and  Lord  Eldon,  upon  the 

motion  to  make  that  order  absolute,  declared  his  opinion, 
that  it  was  competent  for  the  solvent  partners  to  make  this 
motion,  but  that  the  injunction  could  not  be  dissolved,  pend- 
ing the  exceptions  to  the  answer  ef  the  aBsignees.(a)[l] 

There  is, a  singular  case  reported  in  Mo9eley,(/>)  of  a  motion 
to  dissolve  an  injunction  against  a  trustee,  made  by  a  cestui 
que  trust,  who  was  no  party  to  the  cause,  but  which  seems  jus- 
tified by  the  collusion  of  the  trustee  with  the  plaintiff  in  equi- 
ty, [2]  Lord  Delvin  executed  a  bond  for  £400  to  Smyth, 
a  banker  at  Paris.  Smyth  assigned  it  for  a  valuable  consider- 
ation to  Creagh,  of  which  Lord  Delvin  had  notice.  Creagh 
having  brought  an  action  in  the  name  of  Smyth,  and  having 
obtained  a  verdict  upon  the  bond,  Lord  Delvin  filed  a  bill 
r*119]  against  Smyth,  *suggesting  that  Smyth  was  more  indebted 

to  him  on  account,  than  the  money  due  on  the  bond,  and 
obtained  the  common  injunction.  Lord  Delvin  having  ob- 
tained an  order  to  amend,  but  having  lain  by  for  twelve- 
•  month,  Creagh  brought  a  bill  charging  collusion  between 
Lord  Delvin  and  Smyth,  who  was  only  his  trustee,  and  that 
Lord  Delvin  did  not  make  him  a  party,  though  he  had  no- 
tice of  the  assignment.  Creagh  moved  to  dissolve  the  in- 
junction in  the  cause  of  Lord  Delvin  v.  Smyth,  and  though  it 
was  objected  that  this  was  a  motion  by  one  who  was  a  party 
to  the  cause,  and  that  Creagh  should  have  taken  care  to  get 
in  the  answer  of  Smyth,  his  trustee,  yet  Sir  J.  Jekyll,  upon 
the  ground  of  the  collusion  between  Lord  Delvin  and  Smyth, 
which  was  insufficiently  denied  in  the  answer  of  the  former, 

(a)  Joseph  v.  DouUeday,  4  V.  &  B.  497, 
(6)  Lord  Ddvin  y.  Smyth,  Mose.  354. 


[1]  Ante,  page  10*7,  note, 

[2]  Where  truatees  act  bana  fide,  and  with  due  diligence,  they  have  always 
received  the  &vor  and  protection  of  courts  of  equity,  and  their  acts  are  regarded 
with  the  most  indulgent  consideration.  Where  they  have  betrayed  their  trusi, 
grossly  violated  their  duty,  or  been  guilty  of  unreasonablo  negligence,  their 
acts  are  inspected  with  the  severest  scrutiny;  and  they  are  dealt  with  acconl- 
ing  to  the  rules  of  strict,  if  not  of  rigorous  justice.  IXjfimderfir  v.  WifMfer,  3 
Gill  &  Johns.  311.  Trustees  acting  with  good  isuth  are  treated  with  fiberality 
and  indulgence.  And  if  there  be  no  wilftil  misconduct  or  fraud  on  the  part  of 
an  executor  or  trustee,  he  will  not  be  held  responsible  for  a  loss,  especially 
where  he  acts  with  the  advice  of  counsel  T/uympson  v.  Brown,  4  Johns.  Gh. 
Rep.  620.     (See  Am.  Ch.  Dig.  by  Waterman,  tit.  TRUSTS.) 
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and  upon  affidavits  of  overtures  of  satisfaction  and  payment  Mottoa  to  dia- 
by  instalments  made  to  Creagh  by  Lord  Delvin,  dissolved  **^^® 
the  injunction  upon  the  terms  of  Creagh  giving  security  to 
appear  to  the  original  bill  if  Lord  Delvin  would  make  him 
a  party,  and  abida  the  order  of  the  court  at  the  hearing.  [1] 

[1]  It  is  a  geaeral  rule  in  equity,  that  aU  persons  materiaUy  interested  in  the 
matter  of  the  bill,  as  plaintiffs  or  defendants,  ought  to  be  made  parties  to  it, 
however  numerous  thoy  may  be.  West  y.  RamdeU^  2  BCason,  181.  CcUdwa 
V.  Tajgart,  3  Peters,  190.  Trescott  v.  Smith,  1  McCord'a  Ch.  Rep.  301. 
Crocker  v.  Eiggins,  1  Conn.  Rop.  342.  Duncan  v.  Mizner,  4  J.  J.  Marsh.  447, 
WendeU  v.  Van  Bensselaer,  1  Johns.  Oh.  Rep.  340.  If  peraons  are  made  parties 
defendant  unnecessarily,  the  bUl  will  be  dismissed  as  to  them  with  oosts. 
Covenhoven  v.  Shuler,  2  Paige,  122.  A  person  is  a  necessary  party  to  a  suit, 
when  no  decree  in  relation  to  the  subject-matter  of  litigation  can  be  made  until 
he  is  properly  before  the  court  as  a  party;  or  where  the  defendants  in  the  suit 
have  such  an  interest  in  having  such  person  before  the  court  as  would  enable 
them  to  make  the  objection  if  he  were  not  a  party.  BaOey  v.  Ingl^  2  Paige, 
278, 

A  defendant  may,  in  some  cases,  be  a  proper  party  to  a  suit,  although  he  is 
not  a  necessary  party;  as  in  the  case  of  a  fraudulent  assignment  of  a  trust 
fund,  where  the  cestui  qite  trust  may,  at  his  election,  either  proceed  against  the 
trustee  alone,  or  may  join  the  fraudulent  assignee  in  the  same  bill.  lb.  In 
chancery  all  persons  legally  or  beneficially  interested  in  the  subject  of  a  suit, 
must  be  made  parties;  but  those  who  are  not  thus  interested,  need  not  be 
made  parties.  Crocker  v.  Higgina,  *l  Conn.  Rep.  342.  Such  interest  must  be 
a  right  in  the  subject  of  controversy,  which  may  be  affected  by  a  decree  in  the 
soi^  and  not  mere  desires  in  relation  to  such  subject  lb.  Securities  to  the 
sheriff's  bond  were  made  parties,  after  decree  in  the  principal  cause.  They 
demurred.    Demurrer  sustained.     GUfton  v.  Ex'r.  of  Haig,  4  Desau.  331. 

Where  an  equity  cause  may  be  finally  decided  as  between  the  parties  liti* 
gant,  without  bringing  others  before  the  court,  who  would,  generally  speaking, 
be  necessary  parties,  such  parties  may  be  dispensed  with  in  the  circuit  court, 
if  its  process  cannot  reach  them,  or  if  thoy  are  citizens  of  another  state. 
MaUftw  V.  Einde,  12  Wheat.  193.  But  if  the  rights  of  those  not  before  the 
court  are  inseparably  connected  with  the  daim  of  the  parties  litigant,  so  that 
a  final  decision  cannot  be  made  between  them  without  affecting  the  rights  of 
the  absent  parties,  the  peculiar  constitution  of  the  cirouit  court  forms  no  ground 
for  dispensing  with  such  parties.  lb.  194.  The  court  may,  in  its  discretion, 
where  the  puri>oses  of  justice  require  it,  retain  jurisdiction  of  a  cause  of  an 
ii^junction  bill,  as  between  the  parties  regulariy  before  it,  until  the  plaintiffs 
have  had  an  opportunity  of  litigating  their  controversy  with  the  other  parties 
in  a  competent  tribunal,  and  if  It  finaUy  appear,  by  the  judgment  of  such  tri- 
bunal, that  the  plaintifib  are  equitably  entitled  to  the  interest  claimed  by  the 
other  parties,  may  proceed  to  a  final  decree  upon  the  merits.    lb. 

In  chancery  there  is  a  distinction  between  active  and  passive  parties ;  the 
former  being  such  as  are  so  involved  in  the  subject  in  controversy,  as  that  no 
decree  can  be  made  without  their  being  in  court ;  the  latter  are  such  as  that 
complete  relief  can  be  g^ven  to  those  who  seek  it  without  affecting  the  interests 
of  the  passive  parties.  Joy  v.  Wartit,  1  Wash.  C.  C.  517.  If  a  decree  can  be 
made  without  affecting  the  rights  of  a  person  not  made  a  party,  or  without  his 
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Motton  to  duf- 
lolve. 

Whether 
"Where  bank- 
rupt is  made  a 
partj  to  a  bill 
against  his  as- 
signeefl,  an  in- 
junction will 
be  dissolved 
before  his  an- 
swer oome  in. 

[*120] 


It  has  been  stated  in  argument  at  tlie  bar,  that  althougb  a 
bankrupt  has  no  interest,  the  plaintiff  is  entitled  to  bring  him 
before  the  court,  and  have  his  answer,  that,  if  necessary  to 
obtain  an  injunction  against  assignees,  the  plaintiff  may  make 
the  bankrupt  a  party ;  and  the  court  will  not,  on  the  answer 
of  the  assignees  that  they  know  nothing  of  the  matter,  dis- 
solve the  injunction  which  is  retained  until  ^the  bankrupt's 
answer  comes  in,  which,  it  was  said,  might  be  read  against 
the  assignees  in  support  of  the  injunction,  though  perhaps 
not  at  the  hearing.(a)[l]    This,  which  was  stated  to  be  the 

(a)  1  V.  A  B.  546, 


not  having  any  thing  to  perform  necessary  to  the  perfection  of  the  decree;  the 
court  will  proceed  without  him,  if  he  be  not  amenable  to  the  process  of  the 
court,  or  no  beneficial  purpose  is  to  be  affected  by  making-  him  a  party.  lb. 
There  is  no  difference  between  a  person  who,  on  account  of  his  residence 
beyond  seas,  cannot  be  made  answerable  to  the  process  of  the  court,  and  one 
who,  by  the  laws  of  the  United  States,  oumot  be  brought  into  court ;  and 
wherever,  in  the  former  case,  a  person  so  drcumstanced  need  not  be  made  a 
party,  he  need  not  be  made  a  party  in  the  latter  case.    lb. 

Care  will  be  taken  not  to  make  a  decree  which  will  affect  the  person  who  iff 
not  a  party  to  the  suit  lb.  All  persons  interested  must  be  made  parties: 
Wendell  v.  Van  Rensselaer,  1  Johns.  Ch.  Rep.  349.  TrescoU  v.  Smith,  1  McGord'e 
Cb.  Rep.  301.  It  is  an  established  principle  of  a  court  of  equity  not  to  decree 
finally,  until  all  the  proper  parties  are  before  the  court  Wilson  etoLy.  ffa- 
mUton  et  ol,  on  appeal,  9  Johns.  Hep.  442.  (See  Am.  Oh.  Dig.  by  Waterman^ 
vol.  3,  tit.  Parties.) 

[1]  The  assignor  is  not  a  necessary  party  to  a  bill  against  on  assignee,  where 
it  appears  from  both  the  bill  and  answer,  that  all  the  interest  of  the  assignor 
has  been  transferred.  PoVc  v.  GaUant,  2  Dev.  ft  Batt  395.  Where  the  assign- 
ment is  absolute  and  unconditional,  and  leaves  no  remaining  liability  or  right 
in  the  assignor,  which  can  be  affected  by  the  decree,  the  assignee  need  not 
make  the  assignor  a  party ;  but  if  there  remain  any  interest,  right,  or  liability 
in  the  assignor,  which  can  be  affected  by  the  decree,  a  seirUUla  juris  even,  then 
he  is  a  proper  party,  and  a  necessary  party.  Thompson  v.  Mclkmald^  2  Dev. 
k  Batt  463.  Where,  after  filing  a  bill,  some  of  the  complainants  become 
bankrupt  as  well  as  some  of  the  defendants,  and  some  of  each  party  are  repre- 
sented by  a  common  assignee,  he  is  properly  made  a  party  defendant  upon  the 
supplemental  bill  of  the  remaining  complainants.  Chiles  and  ffoy^  heirs  v. 
Boon's  heirs,  3  B.  Mon.  Rep.  82.  Where  a  bill  in  equity  is  brought  against  • 
married  woman,  with  the  view  of  obtaining  payment  of  a  debt  contracted  by 
her  before  her  marriage,  from  her  property  fraudulently  conveyed  while  sole, 
the  husband,  although  a  certified  bankrupt,  should  be  joined  as  a  party. 
BamUn  v.  Bridge,  11  Maine  Rep  145.  To  enable  the  court  of  chanceij  to 
settle  the  question  in  a  suit  between  a  mortgagee  and  a  judgment-creditor, 
whether  an  execution  has  been  issued  for  more  than  was  actually  due  upon 
the  judgment,  the  judgment-debtor  is  a  necessary  party.  Warner  v.  Paine,  3 
Barb.  Ch.  Rep.  630.  Where  one  obtains  an  injunction  to  the  coUection  of  a 
Judgment  which  is  dissolved  on  the  answer  of  the  defendant,  and  the  canae 
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the  current  opinion  of  the  bar,  receives  confirmation  from  Motion  to  dla-  - 
the  doctrine,  laid  down  by  LcMrd  Eedesdale,  as  follows :  "  A  *^  ^^ 
bankrupt  made  a  party  to  a  bill  against  his  assignees,  touch- 
ing his  estate,  may  demur  to  the  relief,  all  his  interest  being 
transferred  to  his  assignees,  but  it  seems  to  have  been  gene- 
rally understood,  that  if  any  discovery  is  sought  of  his  acts 
before  he  becomes  bankrupt,  he  must  answer  to  that  part  of 
the  bill  for  the  sake  of  discovery,  and  to  assist  the  plaintiff 
in  obtaining  proof,  though  his  answer  cannot  be  read  against 
his  assignees,  and  otherwise  the  bankruptcy  might  entirely 
defeat  justice."(<3t)  Sir  T.  Plumer  also  observed  that  there 
was  great  convenience  in  the  doctrine  stated  at  the  bar,  as  in 
such  a  case  all  the  transaction  may  be  known  to  the  bank- 
rupt alone,  and  the  party  seeking  relief  would  be  entirely 
deprived  of  it,  as  far  as  regards  the  injunction,  if  a  discovery 
could  not  be  obtained  from  the  only  party  having  a  know- 
ledge of  the  transaction.(J)  The  question,  however,  remains 
in  doubt,  as  the  dkta  and  authorities  are  at  variance.  [2] 

(a)  Tr.  Ch.  PI.  142,  143. 

(6)  Whitwarih  v.  Davis,  2  V.  &  B.  345. 

continued,  and  aHier  the  collection  of  the  money,  the  oomplainant  becomes 
bankrupt,  the  assignee  In  brankruptcy  is  a  necessary  party  complainant 
Bramdon  v.  (Jabineas^  10  A1&  Rep.  155. 

[2]  It  is  a  general  rale  of  courts  of  equity,  that  no  person  can  be  made  a 
I>arty  to  a  suit  in  equity  against  whom  no  relief  can  be  prayed ;  and  it  follows 
as  a  consequence  of  this  rale,  that  no  person  whose  interest  in  the  subject- 
matter  of  the  suit  has  been  vested  by  act  of  law  in  another, .can  be  made  a  de- 
fendant; consequently,  it  has  been  held,  that  bankrupts  and  insolvent  debtors, 
whose  interests,  whether  legal  or  equitable.  In  the  property,  must  have  de- 
volved upon  their  assignees,  cannot  be  made  parties  to  suits  relative  to  any 
property  wliich  is  affected  by  their  bankruptcy  or  insolvency.  Whitioorih  v. 
Davis,  1  Yes.  &  B.  547 ;  GoUs  v.  Ward,  3  P.  Wms.  311,  n.  1. 

Upon  this  principle,  a  demurrer  put  in  by  a  bankrupt  who  was  joined  as  a 
co-defendant  with  his  assignees  in  a  bill  to  enforce  the  specific  performance  of 
an  agreement  entered  into  by  him  previously  to  his  bankruptcy,  was  allowed, 
Whitwiyrth  v.  Davis,  IV.  &  B.  545 ;  vi^e  etiam,  Griffin  v.  Archer,  2  Anst. 
478;  Lhyd  v.  Lander,  5  Mad.  288;)  and  so  in  Collet  v.  Wollaston^  (3  Bro. 
C.  C.  228,)  where  a  bill  was  filed  by  the  purchaser,  at  an  auction,  of  the 
reversionary  interests  of  an  insolvent  debtor  in  certain  stock  against  his  assign 
nee  for  an  assignment  and  transfer,  one  of  the  questions  at  the  hearing  of  the 
case  was,  whether  the  insolvent  himself  ought  not  to  have  been  made  a  party ; 
but  Lord  Alvanley,  M.  R.,  declared  his  opinion  to  be  tliat  he  was  not  a  neces- 
sary party ;  but  as  the  reversionary  interest  appeared  to  have  been  sold  for  a 
very  low  price,  he  said,  that  before  he  decreed  a  specific  performance  of  the 
contract,  iie  would  direct  an  inquiry  into  its  value. 

It  is  said  by  Lord  Redesdale,  that  although  a  bankrapt^  made  a  party  to  a 
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Motion  to  dis-  His  Honor,  in  the  above  cited  case,  after  an  elaborate  review 
^  ^^  of  the  doctrine,  noticed  the  difficulty  of  conceiving  how  a 

bill  against  his  assigndes  teaching  his  estate,  may  demur  to  the  reUeiJ  all  his 
interests  being  transferred  to  his  assignees,  yet  it  seems  to  have  been  generall/ 
understood,  that  if  any  discovery  is  sought  of  his  acts  before  he  became  a 
bankrupt,  he  must  answer  to  that  part  of  the  bill  for  the  sake  of  the  discovery, 
and  to  assist  the  plaintiff  in  obtaining  proof,  though  his  answer  cannot  be  read 
against  his  assignees,  otherwise  the  bankruptcy  might  entirely  defeat  justice. 
Lord  Red.  133.  Upon  the  same  principle,  it  seems  also  to  have  been  con- 
sidered, that  where  a  person  having  had  an  interest  in  the  subject  of  a  bill  has 
assigned  the  interest,  he  may  yet  be  compelled  to  answer  with  respect  to  his 
own  acts  before  the  assignment.    lb. 

Considerable  doubt,  however,  appears  to  be  thrown  upon  the  correctness  of 
the  rule  which  requires  a  bankrupt  to  answer  for  the  sake  of  the  discovery 
only,  by  the  judgment  of  Sir  Thos.  Plumer,  V.  0.,  in  WhUworth  v.  DaviSf  be- 
fore referred  to,  (1  V.  &  B.  545,)  in  which  a  bankrupt,  who  had  been  made  a 
party  to  a  bill  for  a  specific  performance  of  an  agreement,  demurred,  hLs  honor, 
after  disposing  of  the  argument  which  had  been  urged  to  show  that  the  bank- 
rupt was  properly  made  a  party,  in  respect  of  the  interest  he  hod  in  the  sub- 
ject, on  the  ground  that  all  legal  and  equitable  interest  in  the  property  de- 
volved upon  the  assignees,  and  that  they  only  were  necessary  to  sustain  the 
case  in  point  of  interest,  and  therefore  the  bankrupt  was  not  a  necessary  party, 
goes  on  to  say :  "  The  other  ground  alleged  in  support  of  the  bill  is  more  ques- 
tionable, whether  the  bankrupt  is  not  a  proper  party  for  the  purpose  of  dis- 
covery and  to  sustain  the  injunction,  if  his  answer  affords  ground  for  it    Sir 
Samuel  Romilly  stated  the  practice  to  be,  to  make  the  bankrupt  a  party,  with 
the  view  to  read  his  answer,  for  the  purpose  of  sustaining  the  injunction 
against  his  assignees ;  and  that  receives  some  authority  from  what  is  stated  by 
Lord  Redesdale.    No  authority  is  cited  for  that,  but  Lord  Redesdale^  judg- 
ment is  confirmed  by  the  intimation  from  the  bar,  of  the  current  opinion  that 
the  bankrupt  may,  for  the  purpose  of  discovery,  be  a  party  in  a  bill  for  an  in- 
junction.   I  have  not  been  able  to  find  a  case  that  supports  that  opinion,  but 
the  knowledge  that  it  is  the  received  practice  is  sufficient  to  induce  me  not 
lightly  to  disturb  it.    There  is  certainly  great  convenience  in  this,  as  in  such  a 
case  all  the  transaction  may  be  known  to  the  bankrupt  alone,  and  the  party 
seeking  relief  would  be  entirely  deprived  of  it,  as  far  as  regards  the  injunction, 
if  a  discovery  cannot  bo  obtained  from  the  only  party  having  a  knowledge  of 
the  transaction.    There  is,  however,  a  difficulty,  consistently  with  the  rule 
and  principle,  to  conceive  how  the  bankrupt's  answer  can  be  read  against  his 
assignees,  even  for  the  purpose  of  an  injunction,  when  clearly  it  could  not  be 
read  against  them  at  tlie  hearing.    The  case  of  Gktss/ord  v.  Jeffrey^  in  tlie  court 
of  exchequer,  which  was  cited  as  an  authority  for  reading  the  bankrupt's  an- 
swer against  the  assignees,  affords  no  assistance  upon  this  point,  all  the 
assignees  having  put  in  distinct  answers,  craving  leave  to  refer  to  the  answer 
of  the  bankrupt  and  the  schedules  to  that  answer,  not  having  any  knowledge 
themselves  upon  the  subject ;  in  that  instance,  therefore,  the  bankrupt's  an- 
swer was  properly  read  against  them.    There  is  one  du-ect  authority  that  the 
bankrupt  ought  not  to  be  made  a  party  «ven  for  the  purpose  of  discovery, 
Griffin  v.  Archer,  (2  Anst.  478;  dted  2  Ves.  J.  643;)  the  note  is  short,  but  I 
have  inquired  from  the  judges  who  decided  that  case,  and  find  the  report  of 
the  decision,  that  the  demurrer  was  allowed,  is  correct    The  case  of  Kixyg  v. 
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bankrupt's  answer  could  be  read  against  his  assignees  even  Motion  to  dis- 
for  the  purpose  of  an  injunction,  where  it  could  clearly  not        '  - 

MctrUn^  (2  Yes.  J.  641,)  does  not  bear  iip<Mi  the  subject;  the  opinion  of  the 
court  being,  that  there  might  be  relief  against  the  bankrupt  upon  the  fhiud, 
who  is  stated  expressly  to  be  a  material  party  against  whom  a  decree  might 
be  made.  There  was  another  late  case,  {Choke  v.  Marshy  in  Chan.  Trin.  1811,) 
in  which,  I  understand,  from  general  information  only,  that  the  demurrer  was 
allowed ;  but  I  do  not  find  distinctly  that  it  was  the  demurrer  of  the  bankrupt. 

*'The  case  standing  thus,  upon  the  authorities,  how  is  it  upon  principle? 
The  case  of  FerUon  v.  Hughes^  7  Yes.  2*78,  [Sumner^s  edition,  and  note]  (a)  « 

lays  down  a  broad  principle  that  would  exclude  this  bankrupt  as  a  party :  viz., 
that  a  person  who  has  no  interest^  and  is  a  mere  witness,  against  whom  there 
could  be  no  relief  ought  not  to  be  a  party ;  a  bankrupt  stands  in  that  situatioo, 
a  competent  witness,  having  no  interest,  against  whom,  therefore,  no  relief 
can  be  had  at  the  hearing;  he  falls  precisely  within  that  general  rule;  and  the 
cases  of  exception,  stated  by  the  lord  chancellor,  do  not  comprehend  them. 
So,  in  the  case  of  Ze  Mexier  y.  The  Margravine  of  Anspach,  15  Yes.  159,  [Sumr 
ner's  edition,  notes,]  where  the  general  rule  is  laid  down,  the  case  of  a  bank- 
rupt is  not  stated  as  constituting  an  exception;  the  principle  is  certainly 
against  making  him  a  party ;  and  the  instance  of  exception  put  by  the  lord 
chancellor,  in  FerUon  v.  Hughes,  is  mentioned,  not  with  approbation,  but  as 
standing  upon  authority  only,  having  been  introduced  by  Lord  Talbot,  not 
upon  a  very  satisfactory  principle.    The  conclusion  is,  therefore,  that  the  bank- 
rupt is  within  the  principle,  and  is  not  one  of  the  persons  included  in  the  ex- 
ceptions.   Therefore,  upon  [mnciple,  and  the  direct  authority  of  the  court  of 
exchequer,  opposed  by  no  decision,  this  bankrupt  ought  not  to  be  made  a 
party  even  for  the  purpose  of  discovery.    It  is  not,  however,  necessary  to  de- 
cide that  in  this  case,  and  merely  stating  the  result  of  my  inquiries,  I  desire 
not  to  be  understood  as  opposing  my  opinion,  though  formed  upon  a  considera- 
tion of  the  principle  and  authorities,  to  any  current  opinion  prevailing  as  to 
the  practice ;  this  bill  being  framed  with  the  view  of  considering  the  bankrupt 
as  having  such  an  interest  that  relief  may  be  had  against  him,  involving  him 
in  the  charges  with  the  other  defendants,  and  praying  relief  generally  against 
him,  considered  as  a  proper  party  against  whom  the  prayer  of  relief  ultimately 
may  be  sustained,  ho  could  not  move  for  the  costs  as  a  defendant  against  whom 
discovery  only  is  prayed,  and  no  decree  can  be  made.    It  is,  then,  perfectly 
clear,  tliat  relief  being  prayed  against  a  defendant,  who  can  be  a  party  only 
for  the  purpose  of  discovery,  he  may  demur  upon  that  ground  that  relief  is 
prayed  against  this  bankrupt,  when,  at  all  events,  a  discovery  only  can  be 
sought  against  him ;  it  seems  to  me,  that  without  detennining  the  general 
question,  this  demurrer  may  be  sustained." 

The  decision  of  Sir  Thomas  Plumer,  just  quoted,  still  leaves  it  doubful 
whether  a  bankrupt  can  be  made  a  party  to  a  bill  against  his  assignees  for  the 
mere  purpose  of  discovery  and  injunction ;  but  there  is  no  doubt  that  if  he  ia 
made  a  party  for  the  purpose  of  obtaining  relief  against  him,  he  may  demur  to 
the  bill,  and  that  in  such  case  his  demurrer  wiU  protect  him  fh>m  the  discovery 
as  well  as  the  relief;  where,  however,  fraud  or  collusion  is  charged  between 
the  bankrupt  and  his  assignees,  the  bankrupt  may  be  made  a  party,  and  he 
cannot  demur,  although  relief  be  prayed  against  him.  Thus,  when  a  creditor, 
having  obtained  execution  against  the  effects  of  his  debtor,  filed  a  bill  against 
the  debtor,  against  whom  a  commission  of  bankrupt  had  issued,  and  the  per- 
sons claiming  as  assignees  under  the  commission,  charging  that  the  conunission 


«j^21  TO  STAY  PROCEEDINGS  AT  LAW. 

Motion  to  dto.  be  read  against  them  at  the  hearing ;  and  at  tbe  same  time 
^^^^'  expressed  an  opinion  (though,  as  it  was  not  necessary  *for 

the  decision  of  the  case,  he  stated  it  merely  as  the  result  of 
hfe  inquiries,  and  not  as  opposing  his  opinion  to  the  prevail- 
ing practice,)  that  a  bankrupt  was  not  of  those  persons  in- 
cluded in  the  exception  to  the  general  rule,  that  a  mere 
witness  cannot  be  made  a  party  to  a  suit.[l]     And  the  point 

^was  a  contrivance  to  defeat  the  plaintiff's  execution,  and  that  the  debtor  hay- 
ing, by  permission  of  the  plaintiff,  possessed  part  of  the  goods  taken  in  execu- 
tion for  the  purpose  of  sale,  and  instead  of  paying  the  produce  to  the  plaintiff; 
had  paid  it  to  his  assignees,  a  demurrer  by  the  alleged  bankrupt,  because  he 
had  no  interest,  and  might  be  examined  as  a  witness,  was  orerruled.  King  v. 
MarHn,  2  Ves.  J.  641,  [Sumner's  edition.]  Mr.  Hovenden's  note  at  the  end; 
cited.  Lord  Red.  132. 

[1]  A  mere  witness  ought  not  to  be  made  a  party  to  a  biH,  although  the 
plaintiff  might  deem  his  answer  more  satisfactory  than  his  examination ;  for  he 
has  no  interest  in  the  cause,  and  no  decree  can  be  had  against  him;  nor  would 
his  answer  be  evidence  against  his  co-defendant.  And  he  ought  not  to  be 
harassed  by  the  trouble  or  expense  of  a  litigation,  in  respect  to  whidi  he  haa 
nothhig  to  gain  or  to  lose.  Cooper,  Eq.  PI.  41,  42.  Mitf.  Eq.  PL  by  Jeremy, 
188.  Wych  V.  Meal,  3  P.  Will,  and  Mr.  Cox's  note  (1).  Neicman  y.  Godfrey^ 
2  Bro.  Ch.  R.  332.  Plummer  v.  May,  1  Ves.  426.  Fenton  v.  Hughfs,  1  Ves. 
28T,  290.  Dummer  v.  Chippenham^  14  Ves.  252.  Whittcorth  v.  Iktvis,  1  Vea. 
ft  B.  550.  Grifin  v.  Archer,  2  Anst.  R.  478.  Lloyd  v.  Lander,  6  Mad.  B. 
282.     2  Story  on  Eq.  Juris.  §  1449. 

In  the  case  of  Fenton  v.  Hughes,  *l  Ves.  290,  291,  the  right  to  make  a  wit- 
ness a  party,  was  urged  on  the  ground  that  the  discovery  in  equity  would  be 
more  beneficial  to  the  plaintiff  than  a  mere  examination  at  law.  The  court, 
however,  would  not  acknowledge  the  existence  of  such  a  right,  and  said : — 
The  question  however  is,  whether  he  can  be  examined  at  law  for  the  plaintiff 
in  equity,  with  the  same  benefit  that  would  result  ftom  a  discovery  here.  If 
he  can,  as  no  relief  is  to  be  given,  it  would  introduce  a  new  class  of  cases,  to 
permit  a  bill  for  discovery  to  be  filed  against  a  party  so  purely  a  witness.  It 
is  impossible  that  he  can  be  examined  at  law  against  the  plaintiff,  if  the  bill  is 
true ;  for  he  may  be  examined  upon  the  voir  dire ;  and  then  his  interest  will 
come  out.  '  It  is  impossible  also  for  the  pluntiff  at  law  to  prevent  his  being  ex- 
amined for  the  defendant ;  for  he  may  wdve  tlie  objection  of  interest  This 
defendant,  therefore,  may,  with  some  exceptions,  be  examined  at  law  by  parol 
as  effectually  as  here  by  writing.  The  exceptions  are  these :  First,  I  cannot 
satisfy  myself  that  a  subpcena  duces  tecum,  is  as  operative  for  the  production  of 
books,  papers,  and  writings,  as  a  subpoena  upon  a  bill  in  this  court  Secondly, 
in  such  a  transaction  as  this,  of  considerable  importance,  the  &ct  of  usury 
being  to  be  made  out  by  proof  of  the  nature  and  quality  of  the  doth,  showing 
that  the  sale  was  colorable,  inspection  may  be  material.  But  then  the  point 
is,  whether^  upon  the  distinctions  arising  out  of  such  cireumstances,  tbe  rule 
not  to  make  a  mere  witness  a  defendant,  especially  upon  a  bill  for  discovery, 
has  ever  been  slmken?  I  can  find  no  such  authority.  This  demurrer,  there- 
fore, must  be  allowed.  I  will  not  say,  as  it  is  not  necessary  to  determine, 
whether  a  bill  for  relief  might  not  be  filed  upon  the  ground  that  the  examina- 
tion at  law  must  be  of  necessity  defective  for  bringing  forward  all  that  con- 
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basbeen  determined  in  the  Exchequer  upon  a  demurrer  by  a  Motion  to  dia- 
bankrupt  to  a  bill  for  a  discovery,  in  aid  of  an  action  at  law,  ^  ^^ 
and  for  an  injunction  in  the  meantime.(a) 

It  may  here  be  noticed,  that,  if  an  order  has  been  obtained  Order  to  stay 
extending  the  common  injunction  to  stay  trial,  this  order  dischargod  ae- 
oonnot  be  discharged  separately  upon  the  coming  in  of  the  pa»teiy. 
answer,  and  the  injunction  be  dissolved,  so  far  as  it  extends 
to  stay  tiHal  only.  In  an  application  for  this  purpose  it  was 
contended  that  tiiis  was  a  distinct  substantive  order,  obtained 
upon  affidavit,  and  that  the  plaintiff  having  gained  the  dis- 
covery he  sought,  ought  not  to  refuse  to  go  to  trial.  Lord 
Eldon,  however,  observed  that  the  order,  with  reference  to 
the  future  progress  of  the  cause,  put  the  plaintiff  at  law  in 
precisely  in  the  same  situation  as  if  the  bill  had  been  filed 
before  the  action  commenced ;  that  the  practice  ought  to  be 
kept  whole.  It  might  be  just  as  inconvenient,  not  to  be  per- 
mitted to  commence  an  action,  as  to  be  restrained  from  pro- 
ceeding in  it ;  and  that,  as  in  the  one  case,  the  plaintiff  at  law 
was  not  at  liberty  to  commence  an  action,  so  in  the  present 
case,  he  ought  not  to  be  permitted  to  proceed  to  tritd,  until 
the  sufficiency  of  the  answer  was  proved  in  the  usual  way, 
viz.  by  the  order  nisi,  subject  to  showing  exceptions  *for  L  l-^^J 

course,  or  cause  upon  the  merits  :(&)  in  a  subsequent  case  his 
Lordship  expressed  a  similar  opinion.(c)  Lord  Eldon,  in 
these  cases,  laid  great  stress  upon  the  circumstance,  that 
among  the  numerous  cases  that  had  ocurred  of  injunctions 
extended  to  stay  trial,  he  did  not  recollect,  either  in  the 
books,  or  in  practice,  a  single  instance  of  an  application  to 
dissolve  an  injunction  so  far  as  it  restrained  the  trial,  distinct 
from  an  application  to  dissolve  it  generally.(d)    Where  a 

(a)  Grigin  t.  Archer^  2  Anst  4*78. 

(6)  Eafmshaw  v.  ThornMUy  18  Vea.  485. 

(c)  Biahkm  y.  Birch,  2  V.  &  B.  40. 

(c2)  The  author  has  remarked  a  caae,  dted  ibr  another  purpose  from  the 
register  book,  in  which  soch  an  applloatioa  appears  to  haye  been  granted. 
AJtthough  it  cannot  shake  the  authority  of  these  determinatioiis  of  Lord  El- 
don, founded,  as  they  ore,  upon  the  soundest  reason,  yet  it  may  not  be  irrele- 
vant to  notice  it    The  plaintifb  bad  obtained  the  common  injunction  on  the 

•  m  •  ■    ■  I  ■■    ■    ■  m  m  I  I  111  ■    ■  I   ■  ■■■■^■111  ■—■■■■■  I.        ■  ■         ^  ■■  P^ 

sdence  requires;  and  that  what  is  withheld  is  withheld  by  a  person  having  an 
interest  in  the  question.  But  I  cannot  find  an  autboriity  that  a  person  ean  be 
made  a  party  to  a  bill  fbr  discovery  merely,  to  aid  the  plaintilT  in  equity,  as  de- 
fbttdant  at  law,  upon  the  circumstanoe  that  the  production  and  inspection  of 
goods  may  be  better  compelled  here^    Demuvrer  allowed. 

88 
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Motion  to  dis-  special  injunction  has  been  granted,  afier  answer^  restraining 
^^^®'  the  defendant  from  proceeding  to  trial  till  the  further  order  of 

the  court,  there  can  be  no  objection  to  the  injunction  being 
dissolved  so  far  as  it  extends  to  stay  trial  only.(a)[l] 

3(1  of  February,  1738,  which  was  a  Saturday;  the  defendant  not  having  put 
in  his  answer,  thej  moved  to  extend  the  injdnction  to  stay  trial ;  but  the  de- 
fendant's counsel  stating  that  the  answer  would  be  put  in  on  Monday,  the 
court  made  no  order.  On  the  6th  of  February,  the  answer  not  having  been 
put  in,  the  plaintifls  renewed  the  motion,  whidi  was  granted.  On  the  12th, 
the  defendant  having  put  in  his  answer,  moved  to  discharge  that  order  only, 
which  upon  hearing  the  plaintiff's  counsel,  and  the  defendant's  answer  read, 
was  discharged  accordingly.  EoyaX  ^change  Assurance  Co.  v.  Barker^  1  V. 
&,  B.  36Y. 
(a)  Raphael  v.  Birdwood,  1  Swa.  228. 


[1]  Where  a  bill  charges  fraud,  and  an  injimction  issues;  and  the  answer 
does  not  deny  the  fraud  positively  and  fully,  although  the  denial  be  as  full  as 
can  be  given  by  the  party  under  the  circumstances,  the  injunction  will  not  be 
dissolved.  Roberts  v.  Anderson^  2  Johns.  Ch.  Rep.  204.  It  seems  that  even 
where  all  the  equity  of  the  bill  is  denied  by  the  answer,  it  is  not  of  course  to 
dissolve  the  Injunction ;  as  the  granting  and  continuing  an  injunction  rests 
always  in  the  sound  discretion  of  the  court,  to  be  governed  by  the  nature  ci 
the  case.  lb.  A  creditor  filed  a  bill  against  his  debtor  and  other  persons,  to 
whom  a  judgment  had  been  confessed  by  such  debtor,  to  set  aside  the  judg- 
ment for  fraud,  and  obtained  an  injunction  to  stay  proceedmgs  on  the  judgment^ 
and  while  the  suit  was  pending  m  this  court,  he  proceeded  at  law  against  his 
debtor,  obtauied  judgment,  and  issued  execution,  under  which  the  debtor's 
property  was  advertised  for  sale.  The  court  refused  to  dismiss  the  bill  on  the 
petition  of  the  defendants,  but  required  the  complainant  to  make  liis  election 
immediately,  either  to  stay  his  execution  at  law  during  the  continuance  of  the 
injunction,  or  consent  to  have  the  izy'unction  dissolved;  and  the  plaintiff  reftis- 
ing  to  make  an  election,  the  injunction  was  forthwith  dissolved.  LMngskm  v. 
Kame^  3  Johns.  Ch.  Bep.  224.  Where  an  injunction  had  been  granted  on  a  bill 
to  stay  a  sale  under  a  power  in  a  mortgage  a  few  days  before  the  expiration  of 
the  six  months^  it  was  dissolved  after  answer  on  terms,  viz :  giving  six  weeks' 
further  notice  of  the  time  and  place  of  sale,  and  a  reference  in  the  meantime  to 
the  matter  to  ascertain  the  balance  due.  Nichob  v.  WtZson,  4  Johns.  Ch.  Bep 
116.  Where  an  injunction  is  allowed  by  the  chancellor,  the  defendant^  before 
answer,  may  move  to  dissolve  the  iiy'unction  on  the  ground  of  want  of  equity 
in  the  bill.  Minkim  v.  Seymour^  4  Johns.  Ch.  Rep  1*73.  After  an  order  dis- 
solving an  injunction  staying  execution  at  law,  the  plaintiff  is  at  liberty  to  pro- 
ceed with  his  execution,  notwithstanding  an  appeal  by  the  de^dant  from  the 
order,  for  an  appeal  cannot  of  itself  affect  the  validity  of  an  order  dissolving  an 
injunction,  or  discharging  a  party  from  a  writ  of  ne  exec^  or  revive  the  pro- 
cess ;  it  only  stays  all  fhrther  proceedings  in  this  court  Wood  v.  JDwig^  *l 
Johns.  Oh.  Rep.  296. 

After  appearanoe  to  an  ii^unction  bill,  a  copy  is  to  be  served  on  the  defend- 
ant without  delay,  and  if  not  done,  the  injunction  will  be  dissolved.  Bobinsom 
Y.  Furgiaofif  Hopkins,  8.  An  injunction  will  not  be  dissolved  on  an  answer 
which  merely  states  the  defendant's  ignorance  of  the  principal  allegatioDS  in 
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The  order  nisi  must  be  entered  and  drawn  up,  *and  served  Motion  to  dis- 

Bolveu 

the  bill,  and  that  he  believes  them  to  be  untrue.  Apthorpe  v.  Comstock^  Hopk. 
140.  Upon  a  bill  brought  for  an  injunction  and  relief  against  a  deed  alleg^ 
to  have  been  executed  after  marriage,  but  ante-dated ;  or  if  executed  befbre 
marriage,  to  have  been  done  in  fraud  of  marital  rtglite,  allegations  that  the  hus- 
band, at  the  time  of  the  marriage,  had  a  good  estate,  and  that  children  were 
bom  of  the  marriage,  are  not  material  to  the  main  points  of  the  inquiry,  and 
an  omission  to  answer  tl)em  will  not  prevent  the  dissolution  of  an  injunction 
on  a  motion  made  fbr  that  purpose.  SmWi  v.  Thanuu,  2  Dev.  &  Batt  126. 
Exceptions  to  an  answer  must  be  deemed  well  founded  if  the  defendant  submit 
to  them :  or  if,  upon  a  reference  to  a  master,  he  report  in  favor  of  them,  until 
the  report  be  ovemiled  bj  the  court  But  if  the  defendant  do  not  submit,  nor 
the  plainttif  move  for  a  reference  of  his  own  exceptions  in  time  to  get  a  report 
before  the  defendant  has  a  right  to  move  to  dissolve  an  injunction,  the  defend* 
ant  maj  make  his  motion,  notwithstanding  the  exceptions.  lb.  Upon  the 
dissolution  of  an  injunction  on  a  judgment,  the  damages  fur  retarding  the  exe- 
cution by  the  injunction  should  be  computed  on  the  aggregate  of  principal,  In- 
terest and  costs  appearing  due  on  the  judgment  at  the  date  of  the  injunction. 
Warrington's  ez^r  v.  Parka,  6  Leigh,  681.  And  the  damages  should  be  ascer- 
tained, and  the  precept  to  levy  them  be  inserted  in  the  execution.    Jb. 

Where  an  injunction  has  been  granted,  and  the  defendant  puts  in  an  answer 
which  is  apparently  deficient  in  frankness,  candor  or  precision,  or  ia  illusory, 
the  injunction  will  be  continued  till  the  hearing.  LitSe  v.  Marsh,  2  Iredell's 
Bq.  Rep.  18.  When  the  complainant  had  due  notice  of  a  motion  to  dissolve 
au  injunction,  and  he  neglected  to  appear  and  oppose  the  motion,  the  defend- 
ant was  permitted  to  take  his  order  dissolving  the  injunction,  with  costs. 
Kellogg  v.  Barnes,  Harrington's  Ch.  Hep.  258.  A  dl^olutiou  of  an  injunction 
is  a  matter  of  course  upon  filing  the  answer:  unless  in  some  instances  the  bill 
is  sustained  by  affidavits.  Parkinson  v.  TrousddUi.  3  Scammon's  Rep.  367. 
Yide  2  Mad.  Ch  366.  1  ib.  127.  2  ib.  226,  352,  363.  I  Cox,  163.  It  is  no 
objection  to  an  application  to  dissolve  an  injuuction  upon  a  bill  of  discovery  in 
aid  of  a  defence  at  Jaw,  that  the  complainant  has  excepted  to  the  defendant's 
answer  for  impertinence  merely;  where  the  bill  has  been  fhlly  answered. 
JeweU  and  others  v.  C.  <b  G.  Belden,  1 1  Paige,  618.  Although  equity  may  have 
a  riglit  to  decree  the  delivery  up  of  a  promissory  note,  yet,  where  an  action 
has  been  brought  upon  it,  and  a  bill  is  tiled  to  aid  the  discovery,  and  such  dis- 
covery is  g^ven,  and  the  case  appears  to  be  such  that  the  party  complainant 
has  a  defence  at  law  and  evidence  to  support  it,  an  injunction  which  restrained 
such  action  will  be  dissolved,  although  the  bill  prays  relief  as  well  as  discovery. 
Cfeer  v.  Kissam,  3  Edw.  Ch.  Rep.  129. 

An  injunction  against  a  corporation  will  not  be  dissolved  on  the  filing  an 
answer  to  a  bill  in  equity  under  its  corporate  seal,  unless  the  answer  is  duly 
verified  by  the  oath  of  some  of  the  corporators  or  agent's  who  arc  acquainted 
with  the  fiicts  stated  therein.  IlempkiU  v.  Buckt^f^viUe  Bank,  3  Kelly's  Rep. 
435.  Vide  1  Paige's  Ch.  Rep.  311.  Where  a  defendant  whose  answer  on 
oath  has  been  waived  applies  to  dissolve  an  injunction  upon  affidavits  in  sup- 
port of  his  answer,  he  must  either  file  the  affidavits  witlt  liis  answer,  and  serve 
copies  upon  the  plaititiff 's  solicitor  with  the  answer,  or  serve  them  witli  liis 
notice  of  motion  to  dissolve  the  injunction,  and  give  notice  that  they  will  be 
read  upon  the  hearing  of  such  motion.  Markham  v.  Markham,  1  Barb.  Ch. 
Rep.  374    A  denial  ilrom  information  and  belief  is  not  sufficient.     Ward  v. 
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Motion  to  difr  on  the  plaintijQF's  clerk  in  court.  [1]     If  on  the  day  appointed 


Bolre. 


Van  BoiBhOyn,  1  Paige,  100.  The  anRwen  of  all  the  defendants  in  a  suit  moat 
be  perfected  before  an  u^junotlon  will  be  diflsolyed,  proTided  all  the  defendanta 
are  implicated  in  the  same  charge^  and  the  plaintiff  has  taken  the  reqtuaite  steps 
to  compel  their  answers.  Ihbk  y.  Wtibon,  1  Paige^  164.  And  where  excep- 
tions to  the  answer  of  one  of  the  defendants  are  submitted  to,  i(  the  exceptions 
go  to  the  merits,  an  injunction  will  not  be  dissolved.  Jh.  If  the  exceptiona 
to  the  answer  have  not  been  submitted  to  by  the  defendant,  nor  allowed  by 
the  master,  the  court  will  look  into  them  to  see  they  are  not  finTolou&  lb.  If 
(HtoIous,  they  will  Aumish  no  objection  to  a  motion  to  dissolve  an  ii^jnnction. 
lb.  A  defendant  cannot  object  that  another  person,  not  a  party  to  the  suit, 
is  also  enjoined.  If  such  person  makes  the  application,  the  court  will  discharge 
the  injunction  so  far  as  it  affects  his  interest  Tradesman's  Bank  y.  MerriUf  I 
Paige,  302.  On  a  motion  to  dissolve  an  injunction,  the  court  will  not  listen  to 
an  objection  of  misjoinder  of  complainants,  where  the  merits  of  the  case  are 
clearly  against  the  defendant    lb. 

Where  the  whole  equity  of  the  bill  is  denied,  it  is  no  answer  to  an  applica- 
tion to  dissolve  an  injunction,  that  the  defendant  has  also  incorporated  into 
his  answer  other  matters  which  are  scandalous,  or  otherwise  irrelevant 
Livmgston  v.  ZAvingsUmy  4  Paige,  111.  When  an  injunction  has  been  granted 
and  a  trial  at  law  directed,  the  court,  if  it  is  satisfied  that  the  injunction  ought 
to  have  been  dissolved,  will,  notwithstanding  no  verdict  has  been  certified,  set 
aside  the  order  for  a  new  trial  and  dissolve  the  injunction.  Vobs  v.  Mdffee^  1 
Hen.  ft  Mun£  2.  In  an  injunction  cause,  if  there  has  been  any  negligence  in 
serving  the  subposna  or  procuring  the  appearance  of  a  part  of  the  defendants, 
those  who  have  appeared  and  answered  may  have  the  injunction  dissolved  on 
their  answers  alone.  Seeibor  v.  JSeas,  6  Paige,  85.  It  is  always  a  good  answer 
to  dissolve  an  injunction,  that  the  equity  of  the  bill  upon  which  the  injunction 
rests  is  not  denied  by  the  defendant,  although  no  exceptions  have  been  filed. 
Wakeman  v.  (7iZ20»py,  6  Paige,  112.  It  is  not  a  valid  objection  to  an  applica- 
tion to  dissolve  an  injunction  upon  bill  and  answer  that  the  personal  represen- 
tatives of  a  deceased  co-defendant  who  was  jointiy  implicated  in  the  fraud 
charged  in  the  bill  have  not  yet  put  in  their  answer,  unless  they  are  charged 
with  knowledge  of  the  fraud  of  their  testator  or  intestate.  Jb.  As  there  was 
but  one  order  for  an  injunction  m  tliis  case,  the  circuit  judge  erred  in  dissolv- 
ing the  injunction  twice,  and  in  giving  two  distinct  and  s^)arate  decrees  for 
ten  per  cent  damages,  the  act  applying  to  any  judgment  at  law,  but  not  to 
decrees.    Mcllroy  v.  Mclkroy's  exVs,  4  Dan%  289. 

If  the  motion  for  the  dissolution  should  be  made  at  the  second  term,  no  notice 
thereof  need  be  given  to  the  plaintiff's  representative;  but  if  the  defendant 
neglect  to  move  at  that  term,  it  may  be  necessary  that  he  should  give  notice 
of  his  motion,  or  that  the  order  should  be  prospective,  and  be  served  on  the 
plaintiff's  representative.  CoUier  v.  Batik  of  Newbum,  1  Dev.  ft  Batt  328. 
Where  answer  admits  the  equity  of  an  injunction  bill,  but  sets  up  an  avoidance 
of  it ;  the  injunction  will  be  continued  until  the  hearing.  McKamara  v.  Irwin, 
2  Dev.  ft  Batt  19.  Upon  the  motion  to  dissolve  an  injunction,  the  chancellor 
confines  himself  exduaively  to  the  consideration  of  the  combmation  of  fects 
set  forth  in  the  bill  out  of  which  the  equity  of  the  injunction  arose,  and  to  the 


[1]  Service  of  the  rule  nisi  for  dissolving  an  injunction  m  vacation,  under 
the  rules  in  equity  in  Virginia,  may  be  made  on  the  complainant's  solicitor, 
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to  show  cause,  no  cause  is  shown,  the  injunction  will  be  dis-  Motion  to  dia- 

Bolve. 

answer  of  the  defeodimt  to  those  iaota.  CJiesapeake  and  0?uo  Canal  Co,  y.  2%$ 
JBaitimore  and  Ohio  Baibvad  Co.,  4  OQl  k  Johns.  7.  An  ixgonction  will  not 
be  dissolved,  on  its  appeaxing  that  the  defendant  has  given  security  to  perform 
the  decree  of  a  court  in  another  state,  in  a  suit  between  the  same  parties,  and 
for  the  same  cause  of  action.  MaKim  v.  FuUon^  1  Tenn.  Bep.  238.  An  abate- 
ment of  a  suit  in  equity  for  an  ii^junotion,  is  not  of  itself  a  dissolution  of  an  in- 
junction, it  requires  an  order  of  the  court  ColUer  v.  Bank  of  Newhumf  1  Dev. 
ft  Batt  328.  And  upon  the  abatement  of  an  injunction  suit  in  equity,  the  de- 
fendant on  motion  may  have  an  order  for  the  dissolution  of  the  ii^unction,  and 
thereupon  a  judgment  upon  the  iz\junction  bond.    lb. 

Where  there  are  several  defendants,  all  must  answer  before  there  can  be  a 
motion  to  dissolve;  but  to  this  there  are  exceptions.  Jones  v.  MagiU^  1  Bland, 
190.  Stewart  v.  Barry,  1  Bland,  192.  Williams  v.  EaU,  1  Bland,  194.  Chcg^ 
line  V.  Be%,  1  Bland,  197.  Jbng  v.  Oliver^  1  Bland,  199.  An  ix^unction  can- 
not be  dissolved  on  a  consideration  of  the  opposing  title,  without  an  answer 
to  the  interrogatories  of  the  bilL  Stewart  v.  Barry ^  1  Bland,  192.  If  there 
be  a  defect  in  the  injunction  bond,  the  injunction  will  not  therefore  be  dis- 
solved, without  allowing  time  to  give  good  security.  Williams  v.  HaH  1 
Bland,  194.  The  injunction  cannot  be  dissolved  if  the  answer  be  evasive,  or 
does  not  deny  the  facts  on  which  the  plaintiff's  equity  rests.  1  Bland,  195. 
The  answer  of  an  administrator,  if  contradictory,  will  not  be  sufficient  to  dis- 
solve the  injunction.  Ibng  v.  Oliver^  1  Bland,  199.  On  a  motion  to  <Ussolve, 
the  facts  set  forth  in  the  answer  are  alone  to  be  regarded ;  not  the  opinions  of 
the  defendant  Chase  v.  Mankardt^  1  Bland,  335.  If  the  facts  on  which  the 
plaintiff's  equity  rests  are  positively  denied,  the  injunction  must  be  dissolved. 
Gibson  v.  TVftem,  1  Bland,  355.  The  mode  of  obtaining  a  dissolution  of  the  in- 
junction where  the  suit  has  abated  by  the  death  of  a  party.  Griffith  v.  Bro- 
naiugThf  1  Bland,  548. 

After  a  judgment  at  law,  the  injunction  may  be  perpetuated,  dissolved  or 
limited,  according  to  the  extent  of  that  judgment  Bill  v.  Botoie,  1  Bland,  694. 
Injunction  dissolved  until  a  new  defendant  was  added.  Harrison  v.  Morton^ 
4  Hen.  &,  Mun£  483.  Although  it  is  irregular  to  serve  an  injunction  upon  a 
party,  without  serving  him  also  with  a  subpoena  to  appear  and  answer  the 
bill,  it  is  too  late  to  give  notice  of  an  application  to  dissolve  the  injunction,  on 
that  ground,  after  a  subpoena  has  been  served  on  him.  Seebor  v.  Hess,  5  Paige, 
86.    (See  Am.  Ch.  Dig.  by  Waterman,  tit  Injunction.) 


after  appearance  by  the  defendant's  solicitor.  Moore  v.  Ferrelj  1  Kelly,  7.  By 
the  court :  '^In  most  cases  it  would  be  more  convenient,  and  therefore  desirable, 
to  the  complainant  himself  that  the  service  should  be  upon  his  solicitor.  It 
was  intended,  no  doubt,  as  a  boon,  but  it  looks  more  like  a  burthen  to  the 
complainant  Why  it  is  so,  need  not  be  here  argued.  Still  if  this  was  the 
only  rule  upon  the  subject  of  service  of  notices,  the  court  would  be  constrained 
to  reverse  the  decision  of  the  circuit  judge.  By  the  16th  of  our  rules  in 
equity,  it  is  provided  as  follows :  '  After  appearance  by  the  party  defendant, 
to  any  bill  in  equity,  by  any  solicitor  of  this  court,  the  service  of  any  subpoena 
to  make  better  answer,  or  any  rule  or  order  of  the  courts  on  such  defendant  or 
solicitor  shall  be  sufficient — service  on  complainant  or  his  solicitor  shiill,  in 
like  manner,  be  deemed  suflScient  servioe.*  The  defendant  having,  in  this 
case^  filed  his  answer  by  bis  solicitor,  the  court  holds  that  to  be  such  an 
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Motion  to  difl-  solved  of  course,  on  motion,  and  production  of  an  affidavit 

^^^^  of  service  of  the  order.(a)     The  time  within  which  cause  is 

to  be  shown  is  four  days,  but  the  plaintiff  is  usually  indulged 

with  a  short  time  upon  his  undertaking  not  to  except,  but  to 

show  cause  upon  the  merits. 

The  reason  why  this  is  an  order  nisi,  is  not  that  tlie  plain- 
tiflF  may  have  time  generally,  but  merely  that  he  may  ^ave 
time  to  look  into  the  answer,  and  consider  whether  he  will 
take  exceptions  or  show  cause  upon  the  merits.  [2]     It  has 

(a)  Harrison,  Ch.  Pr.  6i7. 

appearance  by  counsel,  as  will  bring  the  service  of  the  rule  nisi  under  the 
provisioDS  of  the  16th  rule,  and  make  it  sufficient" 

In  England,  the  23d  Order  of  1828,  directs,  "  Tliat  tlie  order  nisi  for  disaolv- 
ing  the  common  injunction  may  be  obtained  upon  petition,  as  well  as  by 
motion,  and  that  every  such  order  be  served,  two  clear  days  at  least,  before 
the  day  upon  which  cause  is  to  be  sliown  against  dissolviflg  the  injunction." 
As,  therefore,  the  order  nisi  can  now  be  obtained  upon  petition  of  course,  the 
plaintiff  is  not  as  formerly  (Sha7j>  v.  Astoiij  2  Y.  ft  B.  417,)  delayed  during 
vacations  and  courts  are  not  sitting. 

In  the  recent  case  of  Lane  v.  Burton,  (1  Ph.  363  ;  see  3  Danl.  Cli.  Pr.  p. 
1812,)  Lord  Lyndliurst  held  tliat  both  the  order  nisi  to  dissolve  an  injunction, 
and  the  order  absolute,  might  be  regularly  obtained  during  the  vacation.  And 
this  decision  seems  more  necessaiy  now,  since  under  the  orders  of  May,  1 845, 
an  injunction  may  be  obtained  during  the  vacation  by  petition  of  course.  The 
terms  in  wliich  the  order  is  drawn  up  are — that  fJm  injunction  shall  he  dissoh'^ 
unless  Vie  plaintiff,  on  a  given  day^  shall  show  good  cause  to  the  contrary ;  and  tlio 
ground  on  which  the  order  is  made  is,  that  the  plaintiff  may  have  time  to 
look  into  the  answer  to  see  whether  it  is  sufficient  or  not,  for,  upon  seeing  the 
answer,  he  determines  in  what  way  he  shall  meet  it  Lacy  v.  Hamhy,  2  Y. 
k  B.  292. 

Tlie  order  nisi  to  dissolve  an  injunction  cannot  be  obtained  until  the  defend- 
ant has  put  in  a  full  answer  to  the  plaintiff's  bill  and  denied  his  equity. 
Consequently  it  cannot  bo  obtained  by  a  defendant  who  has  filed  a  plea,  ( Wroe 
V.  Clayton^  10  Sim.  185,)  nor  after  exceptions  have  been  taken  to  the  answer, 
(Howts  V.  Bowes,  1  Beav.  197  ;)  neither  can  it  be  obtained  pending  a  motion 
for  the  production  of  documents.     Storer  v.  Jackson^  12  Sim.  507. 

[2]  Under  the  former  chancery  practice  of  the  state  of  New  York,  exceptions 
to  tlie  answer  would  not  present  a  dissolution  of  the  injunction,  unless  tliey 
were  filed  and  served  within  ten  days  after  the  answer  was  put  in.  If  taken, 
the  defendant  might  give  a  written  consent,  that  they  be  forthwith  referred; 
and  unless  tlio  complainant  procured  the  master's  report  in  favor  of  the  excep- 
tions, within  ten  days  after  receiving  such  consent  they  would  not  prevent  a 
dissolution  of  the  injunction.  If  exceptions  were  filed  within  t  e  ten  days,  it 
would  not  be  in  order  to  move  for  the  dis.solution  until  the  time  for  procuring 
the  master's  report  had  expired,  unless  a  report  against  the  validity  of  the 
exceptions  is  sooner  obtained.  (38th  and  39th  Rules  of  Ct  of  Ch.)  Parker  v. 
Williains,  4  Paige,  439.  A  chamber  order,  allowing  further  time  to  except, 
did  not  extend  tlie  time  within  which  exceptions  must  be  filed  to  prevent  a 
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therefore  been  decided  where  exceptions  have  been  taken,  Motion  to  dia- 
and  the  answer  has  been  found  sufficient,  that  it  is  not  neces- 
sary again  to  obtain  the  order  nis^i,  the  defendant  may  then 
move  to  dissolve  the  injunction  in  the  first  instance ;  as  it  is 
plain  that  from  taking  the  exceptions,  he  has  already  obtain- 
ed the  necessary  information.(a)  Lord  Eldon,  in  another  case 
which  has  been  already  noticed  upon  another  point,  consider- 
ed the  plaintiff,  who  had  taken  exceptions,  as  having  pre- 
cluded himself  from  the  benefit  of  the  order  nisi.{b) 

If  a  plea  is  ordered  to  stand  for  an  answer,  with  *liberty  r*1241 

to  except,  the  defendant  cannot  move  to  dissolve  the  injunc- 
tion absolutely  ;  he  can  only  move,  as  upon  coming  in  of  an 
answer,  that  it  may  be  dissolved  ni$i,{c)  But  if  plea  is  ah 
lowed,  he  may  move  to  dissolve  absolutely  in  the  first  in- 
stance.(d) 

The  plaintiff  may  show  for  cause  against  dissolving  the  Oause  against 
injunction,  diasolving. 

1st  That  the  answer  is  Imper1inent.\l'\    The  early  decis-  impertinence. 

(a)  Lacy  v.  Hornby,  2  Y.  A  B.  291. 
(&)  BishUm  V.  Birch:,  2  V.  &  B.  44. 
(c)  Oabom  v.  Cknoper,  Moae.  193. 
(i)  PhiOips  V.  Langhamj  cit  2  Dick.  637. 

diflsolution  of  the  iqjunction.  An  extension  of  the  time,  for  that  purpose, 
could  onlj  be  obtained  upon  a  special  application  to  the  court,  upon  notice^ 
Wakeman  y,  OtUespy,  6  Paige,  112.  And  the  court  would  not  enlarge  the 
time  for  procuring  the  master's  report  in  an  injunction  case,  except  under 
special  drcumstancea — such  as  the  illness  of  the  master,  Ac.  Davenport  y, 
Whiimore,  8  Sim.  251.  The  defendant  might  give  notice  of  an  application  to 
dissoWe  an  ii^unctdon  upon  bill  and  answer,  immediately  after  service  of  the 
answer,  without  waiting  the  ten  days  allowed  to  the  complainant  to  except  to 
the  answer.  But  if  exceptions  were  duly  served  'Within  the  time,  it  was  a 
sufficient  answer  to  the  application.  Satterlee  v.  Bargy,  3  Paige's  Rep.  142. 
But  a  party  was  not  at  liberty  to  give  notice  of  an  application  to  dissolve  the 
injunction  for  a  time  within  the  ten  days  allowed  for  excepting.  lb.  See  1 
Barb.  Ch.  Pr.  638. 

[1]  No  matter  stated  by  way  of  answer  which  affords  such  information  as 
the  bill  calls  for,  or  which  may  be  needful  as  a  defence,  can  be  deemed  imper- 
tinent Price  V.  TysoUf  3  Bland's  Ch.  Rep.  400.  Nor  can  any  matter  which 
is  pertinent  to  the  case,  be  deemed  scandalous.    lb. 

Pacts  not  material  to  the  decision  are  impertinent,  and  if  reproachful  they 
are  scandalous.  Woods  v.  MorreUf  1  Johna  Ch.  Rep.  103.  The  best  test  to 
ascertain  whether  matter  be  impertinent^  is  to  try  whether  the  subject  of  the 
allegatioa  could  be  put  in  issue,  and  would  be  matter  proper  to  be  given  in 
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Cauae  against   ions,  both  of  Lord  Thurlow  and  Lord  Kenyon  upon  this 
^^^^^^'       point,  were  to  the  contrary.(a)    It  has,  however,  been  since 

(a)  MOner  v.  ChkUngj  2  Dick.  S12,    Emry  t. ^  ib. 


eyidenoe  between  the  parties.    Jh.    If  the  plaintiff  put  impertinent  questioiis 
he  mast  take  the  answer  to  them,  though  it  be  impertinent.    Jb. 

If  the  defendant  in  his  answer  sets  up  a  distinct  matter  in  ayoidanoe,  wfaicfa 
is  not  called  for  hy  the  bill,  the  same,  if  irrelevant  or  immaterial,  ma^  be 
excepted  to  as  impertinence,  or  the  complainant  may  have  the  benefit  of  the 
objection  upon  the  hearing.  Spencer  y.  Van  Duzen^  I  Paige,  555.  A  short 
sentence  is  not  impertinent,  although  it  contains  no  &ct  or  material  matter,  and 
maj  Golj  be  inserted  m  an  answer  from  abundant  caution.  Deapiacea  v.  Cforris^ 
1  Edwards,  350. 

A  statement  in  an  answer  introduced  to  show  the  temper  with  whidi  a  bill 
is  filed,  and  the  oppressive  course  pursued  by  a  complainant^  is  not  impertinent, 
it  may  have  an  effect  upon  the  costs.  Jb.  Whatever  is  called  for  by  the  bill 
or  will  be  material  to  the  defence,  with  reference  to  the  order  or  decree  whidi 
may  be  made,  is  proper  to  be  retained  in  the  answer.  Ib.  If  a  biU  i^^ainst 
ezecutctrs  calls  specifically  and  particularly  for  accounts  in  all  their  various 
details,  a  veiy  voluminous  schedule,  containing  a  copy  fl^>m  the  books  of 
account  specifying  each  item  of  debt  and  credit^  will  not  be  impertinent  It 
seems,  it  would  have  been  impertinent  if  the  biU  had  not  thus  called  for  it 
Scudder  v.  Bogertj  1  Edwards,  372.  Copies  of  receipts  taken  by  the  defendants 
for  moneys  paid  and  charged  in  account,  and  making  an  immense  schedule  to 
an  answer,  are  impertinent    Jb. 

Where  a  complainant  avers  the  alienism  of  parties  as  a  ground  for  their  not 
being  entitled  under  a  will,  it  is  not  impertinent  in  a  defendant  to  allege  in  his 
answer  that  the  complainant,  who  also  claims  rights  under  the  same  will,  is 
an  alien.  JoUy  v.  Chrter^  2  Edw.  209.  Statements  in  a  bill  or  answer,  as  to 
agreements  with  persons  not  parties  to  the  suit*-tlie  nature  and  validity  of 
which  agreements  are  not  drawn  in  question — and  all  careless  verii>iage^  may 
be  rejected  as  surplusage.    Neah  v.  Sagtkrcp,  3  Bland's  Ch.  Bep.  566,  580. 

Where^  in  the  answer,  an  allegation  was  made,  impeaching  the  bona  fida 
and  validity  of  a  will,  which  had  been  allowed  by  the  proper  court  of  probatesi 
it  was  ordered  that  the  allegation  be  expunged  as  impertinent  and  immaterial 
3  Story's  Bep.  13.  Where  thero  was  an  allegation  in  the  answer  setting  up 
an  attempted  settlement  by  the  defendant  with  the  plaintiffi^  of  the  nature  and 
terms  of  which  no  account  was  given,  and  whioh  was  never  acceded  to  by  the 
plaintiffs,  it  was  ordered  to  be  expunged  as  immaterial  and  irrelevant    J& 

An  executor,  in  setting  forth  in  his  answer  the  account  or  inventoiy  of  the 
estate  which  came  to  his  hands,  should  not  add  copies  of  the  appniser's  and 
executor's  oaths  and  of  the  surrogate's  certificate.  These  may  serve  as  evi- 
denoe  of  the  correctness  of  the  inventory,  but  in  pleading,  in  general,  it  is  not 
necessary  or  proper  to  set  forth  the  evidence  on  which  the  defendant  means  to 
rely.  Such  matter  will  be  impertinent  in  pleading.  JbOy  v.  Cbrfer,  2  Sdw. 
209.  An  executor  who  is  called  to  account,  is  not  subject  to  an  ezceptSon  for 
scandal  and  impertinenoe,  for  saying  in  his  answer  that  some  of  the  proper^  is 
withheld  firom  him  by  a  forged  deed  possessed  by  the  complainant;  for  his 
silence  might  prejudice  him  hereafi»r.  Ib.  Fraud  upon  the  provisions  of  a 
law,  or  corrupt  swearing  in  order  to  come  within  the  benefit  of  a  statatei,  is  a 
matter  which  may  be  inquired  of  in  equity;  and,  therefore^  it  is  not  impertinent 
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repeatedly  determined,  both  in  the  Court  of  Chancery  and  G^useagainat 
in  the  Exchequer,  that  a  reference  of  the  answer  for  imper-  ^^  ^"^* 

and  floandaloiia  in  an  answer  to  say  that  froodulent  and  oorrupt  means  were 
pursued  by  the  complainant  to  procure  his  naturalization,  and  that  although 
he  had  gone  through  the  form  of  becoming  a  dtizen,  jet  he  was  still  an  alien. 
lb. 

Where  the  defendantj  who  was  msolvent^  had  reoovered  judgment  against 
the  eomplainant  in  an  action  of  slander,  and  the  latter  filed  his  bill  to  off-set 
-another  judgment  against  the  defendant  which  had  been  assigned  to  the  oom- 
plamant  by  F.  during  the  pendency  of  the  slander  suit ;  and  the  defendant,  by 
his  answer,  after  denying  that  the  assignment  .was  made  absolute  and  in  good 
'fikithf  and  averring  that  it  was  made  without  consideration,  and  was  merely 
colorable,  proceeded  to  charge  the  complainant  with  haying  uttered  the  scan- 
dalous words  for  which  the  defendant's  judgment  was  recoyered,  at  the  insti- 
gation of  R,  and  to  aid  him  in  a  design  to  destroy  the  defendant's  character, 
under  a  promise  of  mdemnity  from  F.,  and  that  F.'s  judgment  was  assigned  to 
the  complainant  in  pursuance  of  such  promise  of  indenmity.  Held,  that  these 
charges  in  the  answer  were  not  material  to  the  defence,  and  were  scandalous 
and  Impertinent    Somen  y.  Unrey^  5  Paige,  64. 

In  a  suit  for  a  separation  by  the  wife,  on  account  of  alleged  cruel  treatment, 
it  is  important  that  the  court  should  know  what  has  been  her  oon(|act  towards 
the  defendant  to  enable  it  to  decide  whether  the  case  is  a  proper  one  for  a 
decree*  of  separation.  And,  it  seems,  that  the  defendant  may  in  his  answer,  . 
show  any  misconduct  on  her  part  which  was  calculated  to  irritate  and  provoke 
him,  excite  his  jealousy,  or  alienate  his  affections  firom  her,  without  thereby 
rendering  his  answer  impertinent.  JBopper  v.  Sopper^  11  Paige,  46.  In  an 
answer  to  a  bill  by  the  wife  for  a  separation,  nothing  wiU  be  considered  imper- 
tinent which,  in  Ay  event,  will  be  material  to  the  defendant,  either  as  an 
absolute  defence  to  the  suit,  or  in  relation  to  the  question  of  costs,  or  the 
amount  of  alimony  to  be  allowed,  if  the  complainant  succeeds  in  obtaining  a 
decree  for  a  separation.    lb. 

The  introduction  of  scandalous  and  impertinent  matter  in  a  bill,  does  not 
authorize  nor  justify  similar  matter  in  an  answer  to  meet  such  improper  alle- 
gations in  the  bill.  Langdan  v.  IHickering,  Maine  Rep.  by  Appleton,  214.  The 
answer  to  a  bill  in  equity  for  a  spedflo  performance  of  a  contract  under  seal, 
stated  inter  aiia,  conversations,  Ac.,  of  the  parties,  which  occurred  before  and 
at  the  time  of  the  execution  of  the  contract,  vaiying  its  terms,  Ac.  Held,  that 
that  part  of  the  answer  should  be  struck  out  as  impertinent  Barbee  v.  Jnmanf 
5  Blackford's  Rep.  439.  The  defendant  also,  instead  of  stating  directiy  in 
answer  to  the  bill,  whether  he  had  or  had  not  executed  the  contract,  merely 
alleged  that  he  could  not  recollect  whether  the  contract  set  out  in  the  bill  was 
a  correct  copy  of  the  agreement  he  had  signed.  Held,  that  that  part  of  the 
answer  was  also  exceptionable.  lb,  (See  Am.  Oh.  Dig.  by  Waterman,  tit 
AnSwsb.) 

It  may  be  stated  as  a  general  rule  that  if  an  answer  goes  out  of  the  bill-  to 
state  some  matter  not  material  to  the  defendant's  case,  it  will  be  deemed  im- 
pertinent^ and  the  matter  upon  application  to  the  court  wHl  be  expunged, 
IfitC  Eq.  PL  by  Jeremy,  313.  Where  a  bill  called  upon  the  defendant,  a  soli- 
citor, to  set  forth  how  he  computed  and  made  out  his  demand  upon  the 
idaintiff,  with  all  the  particulars  relating  thereto,  and  contained  interrogatories 
pdnted  to  particclar  items  and  a  minute.compariaon  of  two  bills  of  costs,  which 
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Cause  against  tmence  is  good  cause  ;(tt)  for  as  exception  taken  to  the  an- 
^^^  ^^^'  Bwer  waive  the  objections  for  impertinence,  there  must  be  a 
judgment  upon  the  reference  for  impertinence,  before  there 
can  be  a  judgment  upon  the  reference  for  insufficiency :  as 
the  court  does  not  know  what  the  answer  is  until  the  ques- 
tion of  impertinence  has  been  disposed  o£(i)[2]     As  excep- 

(a)  Keimy  y.  BarmoOl,  2  Cox,  26.  Burst  y.  Thomas,  2  Anst  694.  £WoyM 
y.  MiOa,  1  Fowl  3*77.  Shendon  y.  CarperUer,  dt  12  Yea.  18.  Fither  y.  Bof- 
ley,  ib.     Cfcodinge  y.  Woodham^  14  Yea.  634. 

(b)  And  till  lately  the  anawer  might  be  referred  to  different  maatera^  one  of 
whom  might  atrike  out  great  part  of  the  anawer  aa  impertinent,  while  the 
other  thinking  that  not  impertinent,  would  oonsider  the  qoeation  aa  to  the  ao^ 
fldency  of  the  anawer,  npon  the  notion  that  all  would  atand  part  of  it    PeBoB 

V. ^  6  Yea.  466.     Thomas  y, ,  6  Yes.  466.     Goodmge  y.  Woodham,  i> 

636.  Lacy  y.  Hornhyt  2  Y.  ft  B.  293.  Thia,  howeyer,  haa  been  remedied  1^ 
a  late  order  of  court,  directing  that  all  referenoea  of  anawen  shall  be  made  to 
the  same  master.     10th  Karch,  1816.    1  Swanat.  128. 

had  been  deliyered ;  the  court  held  a  schedule  to  an  anawer,  oontaining  at  full 
length  a  bill  of  ooeta  and  obseryationa,  with  reference  to  a  bill  formeriy  deliyered 
for  the  same  buainees,  impertinent;  because  the  defendant  by  rafeixing  to  the 
bills  deliyered  would  haye  fully  answered  all  that  interrogatory.  A  plaintiff 
may  oall  for  information  of  a  yeiy  minute  character,  which  tiie  defendant  is 
bound  to  afford,  yet  he  may  do  it  in  such  a  way  aa  to  amount  to  impertineBOB^ 
or  prolixity  amounting  to  impertinenoe.  Ckx>p.  Eq.  PI  318-319;  liitC  £q.  PL 
313-316.  Marshall  y.  Melle^  6  Beayan,  668.  Iireleyant  matter  ia  of  ooune 
impertinent  in  an  answer  aa  it  would  be  in  a  bill  But  ftatter  ia  not  imper> 
tinent,  if  it  ia  material,  and  properly  arises  in  the  eyents,  wfaidi  have  occoired 
before  or  after  the  filing  of  the  bill,  although  not  chaiiged  in  the  bill  or  any 
supplement  thereto.  Thus  if  the  plaintiff  dies,  and  a  bill  of  reyjyor  ia  brought 
and  in  the  interyal,  the  defendant  haa  become  bankrupt,  be  may  allege  that 
Act  in  his  answer  although  he  admits  the  fects,  which  entitle  to  a  renror. 
Story  Eq.  PL  sea  863.  It  is  impertinenoe  where  a  deed  ia  stated  whidi  ia  not 
prayed  to  be  set  forth.  And  objectionable  matter  may  be  contained  In  « 
schedule;  as  if  a  defendant  sets  forth  a  long  acoount,  where  the  bill  does  not 
pray  that  an  acoount  may  be  set  forth.  Oooper.  £q.  PL  318 ;  Hitt  Eq.  PL  by- 
Jeremy,  313-316. 

[2]  By  the  English  practice,  if  a  plaintiff  wishes  to  refer  an  answo'  for  in- 
sufBdenpy,  as  well  as  for  impertinenoe,  he  must  procure  the  reference  for  im- 
pertinenoe first ;  for  it  has  been  dedded,  that  a  referenoe  for  impertinence  can 
neyer  be  contemporaneous  with  ezoepttons  for  insuflUiency ;  Baphael  y.  Bir^ 
iooodf  1  Swanst.  229,  and  that  after  a  referenoe  for  insnffldency,  or  any  other 
step  taken  in  the  cause,  an  answer  cannot  be  refened  for  impertinenoeL    iV- 

few  V. ,  6  YesL  468,  aig.;  Beawin  y.   WaterhousB,  2"  Bey.  68;  JMy  r. 

Xan^dois,  4  K.  4b  0. 646.  And  the  pkdntiffnraat  not  only  proeore  the  refersnoa 
for  impertinenoe,  but  he  must  obtain  the  master's  report  upon  it  before  ha 
obtains  an  order  to  refer  the  anawer  for  inaoffldent^;  if  he  does  otherwise,  the 
referenoe  for  inauffidanoj  will  be  oonddered  a  waiyer  of  tha  refersnce  for  im- 
pertinenoe.   JPidHew  y. ^  anpra.    The  maater's  report  must  likewiae  ba 

obtMnsd,  00  that  the  oidar  for  wfening  the  anawer  for  inwiffloMWiry  my  b< 
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tions  may  therefore  *be  showa  for  cause,  all  proceedings  ne-  Cause  against 
cessarily  preceding  them  must  also  be  sufficient  cause.(a)         ^^^ 

(a)  12  ye&  19. 


procured  and  served  before  the  time  limited  for  referring  aa  answer  for  insuffl- 
ciencj  lias  expired ;  for  if  the  time  for  referring  an  answer  for  insuf&dency 
expires  pending  a  reference  for  impertinence^  it  cannot  afterwards  be  revived, 
J^^y  V.  M^Ccibe,  1  B.  &  M.  739. 

It  is  to  be  observed,  that  reference  for  scand/J  may  be  procured  at  any  stage 
of  the  cause;  (EUUaon  v.  Burgess,  2  P.  Wms.  312,  notis;  Dan.  C.  Pr.  405,)  be- 
cause the  court  will  always  assist  in  a  step  which  may  serve  to  keep  its  records 
pure  irom  scandal  And  where  a  defendant  became  a  bankrupt  after  putting 
in  his  answer,  and  the  phuntil^  Ijeibre  the  assignees  were  brought  before  the 
court,  obtained  an  order  to  refer  the  answer  fur  scandal  and  impertinence,  it 
was  held,  that  the  order  was  regularly  obtamed.    Booth  v.  Smith,  5  Sioi.  639. 

When  exceptions  are  filed  to  an  answer  for  scandal  or  impertinence,  the  same 
times  are  allowed  to  the  expectant  for  obtaining  the  order  of  reference  and  the 
Master's  report,  as  have  been  before  stated,  with  respsct  to  a  bill ;  (Order  16 
ArL  6  &  7 ;  Dan.  Ch.  Pr.  403,)  and  so  also,  when  the  Master  has  made  his 
report  concerning  alleged  scandal  or  impertinence  in  an  answer,  either  party, 
if  dissatisfied  therewith,  may  except  to  his  report  witliia  four  days  afVer  the 
filing  of  Uie  report    Order  16,  Art  8  &  9 ;  Dan.  C.  Pr.  404. 

The  24th  order  of  October,  1842,  directs,  "that  when  any  exceptions  fi>r 
scandal,  impertinence,  or  insuffioiency,  shall  be  taken,  the  solicitor  of  the  party 
taking  the  same,  or  the  party  himself  if  he  acts  in  person,  sliall  leave  such 
exceptions  at  the  Record  aud  Writ  Clerk's  Office  to  be  tiled ;  and  shall,  on  the 
same  day,  give  notice  of  tlie  filing  thereof  to  the  solicitor  for  the  adverse  party, 
or  to  the  adverse  party  liimself  if  ha  acts  in  person." 

The  reference  of  an  answer  for  imp&rtinence  is,  under  the  old  practice  of  tlie 
court,  a  good  answer  to  a  motion  to  dissolve  a  common  injunction  obtained 
for  want  of  an  aas.ver.  Fisher  v.  Bayley,  12  Yes.  18.  It  has,  however,  been 
usual,  when  a  reference  tot  impertinenoe  was  shown  as  cause  against  dissolving 
an  injunctioa  to  impose  upon  the  plaintiff  the  condition  of  obtaining  the  mas- 
ter's report  within  a  limited  time ;  tliat  is,  to  draw  up  the  or<ler  so  that  if  the 
maker's  report  was  not  obtained  within  the  time  Umited,  theinjuaotion  should 
be  dissolved.    Dansey  v.  Browne^  4  Mad.  237. 

The  time  limited  for  tills  purp-^sd  appears  generally  to  have  been  four  days; 
{Dcuitey  v.  Browae,  4  Mad.  237,)  but  in  Goodingt  v.  Wjodha^  before  referred 
to,  Lord  Eldon  made  it  a  week ;  imd  it  seems^  from  that  case,  that  it  was  not 
necessary,  under  the  practice  as  it  then  stood,  that  the  or  Jer  of  reference  sliuuld 
have  been  obtained  before  the  time  for  showing  cause  against  dissolving  the 
injunction ;  it  might  have  been  obtained  upon  4notion  made  at  the  time. 

It  does  not  appear  that  any  alteration  in  the  practice  took  place  in  conse- 
quence  of  orders  of  1828  rendering  it  necessary  that,  before  an  order  for  refer- 
ring an  answer  for  impertinence  was  obtained,  txceptions  should  be  filed.  It 
may,  however,  be  suggested,  tliat  as  references  for  impertinence  are  now  upon 
nearly  the  same  footing  as  references  for  insufficiency,  the  court  will  in  all 
probability  carry  the  resembUmce  still  further,  and  consider  thati  instead  of 
the  OT^'  referring  the  answer  for  Importtnence  being  necessary  as  a  cause 
against  dissolving  an  injunction,  the  mere  JUing  of  thtt  sscceptiom  will  be  a  good 
cause  for  that  purpose,  as  it  is  in  the  case  of  exceptions  for  insufficiency. 
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CBxiae  against   The  plaintiff  is  usuall  j  put  upon  the  terms  of  obtaining  the 
^'       report  in  fonr  daySy(a)  or  sometimes  a  week.(6)    It  is  not  ne- 


(a)  4  UaA.  237. 

(b)  14  YesL  634. 


It  is  to  be  noUoed,  that^  although  an  order  of  reference  for  impertinenoe  may- 
be shown  as  cause  against  dissolving  an  injunction^  exceptions  to  the  master's 
report  upon  such  a  reference  are  not  a  ground  for  maintaining  the  injunction. 

When  a  reference  ibr  impertinence  has  been  shown  as  cause  against  dissolving 
an  injunction,  and  the  plaintifTput  upon  the  usual  term  of  procuring  the  report 
within  a  limited  time,  he  must  obtain  the  report  within  that  time,  otherwise 
his  injunction  will  be  gone.  And  even  if  the  report  is  obtained  within  the 
time,  if  the  Master  reports  the  answer  not  impertinent,  the  injunction  is,  ^md 
factoj  dissolved.  In  this  respect  the  practice  is  the  same  upon  references  for 
impertinenoe  as  upon  exceptions  for  insufficiency;  {KapTiad  v.  Btrdteood,  1 
Swanst.  238,  232,  in  which  case,  as  we  shall  hereafter  see,  the  dissolution  of 
the  injunction  is  the  consequence  of  the  master's  report  that  the  answer  is 
sufflctent,  without  motion. 

It  is  to  be  noticed,  that,  in  Dansey  y.  Bfoume^  (4  Mad.  23*7,)  where  the  plain* 
tiff  had  failed  in  procuring  the  master's  report  within  the  time  limited,  and  the 
injunction  was  in  consequence  dissolved,  and  the  master  afterwards  reported 
that  the  answer  was  impertinent,  a  motion  to  revive  the  injunction  was  refused. 
It  is  right,  however,  to  observe,  that  the  decision  in  that  case  has  been  ques- 
tioned, on  the  ground  that  it  proceeded  upon  a  supposition,  that  after  the 
report,  the  defendant  would  be  at  the  mercy  of  the  plainiifT,  and  could  not 
move  to  dissolve  the  injunction  till  the  plaintiff  had  expunged  the  impertinenoe ; 
whereas  it  appears  flx)m  a  case  in  Mr.  Oox's  Reports,  (Kenny  v.  Bamw^  3 
Oox,  26,)  which  was  not  referred  to  in  the^u-gument,  to  have  been  determined 
that,  although  pending  the  reference,  the  defendant  cannot  move  to  dissolve^ 
since,  at  that  time,  it  cannot  appear  what  part  of  the  answer  is  to  remain  on 
the  record,  yet,  as  the  master's  report  points  out  the  impertinent  matter,  it  is 
not  necessary  to  have  it  actually  expunged  before  the  order  to  diasolve  is 
moved  for. 

When  an  order  nisi  to  dissolve  an  injunction  has  been  obtained,  upon  the 
coming  in  of  the  answer  in  the  usual  way,  and  on  the  day  of  showing  cause 
against  it,  a  reference  for  impertinence  is  the  cause  shown,  if  the  master  re- 
ports the  answer  to  be  impertinent,  the  order  nisi  is  put  an  end  to,  and  the 
defendant,  if  he  wishes  to  have  the  injunction  dissolved,  must  make  another 
motion  for  that  purpose.    Lacy  v.  Haniy^  2  V.  &  B.  291-3. 

This,  according  to  Kenny  v.  BarneweU,  (ubi  supra)  he  may  do  immediately- 
upon  the  master's  report  being  filed,  without  waiting  till  the  impertinence  has 
been  expunged ;  and  it  seems,  ih)m  that  case,  that  the  court  will,  upon  such 
application,  grant  a  second  order  nisi^  and  that  upon  the  d&f  fbr  showing  cause 
against  such  second  order,  the  plaintiflf  may  show  exceptions  fbr  insulBdency 
as  cause  against  dissolving  the  injunction. 

But  although  a  plaintiff  may,  upon  such  occasion,  show  exceptions  to  the 
answer,  for  insufficiency,  as  cause  against  dissolving  the  injunction,  he  cannot, 
as  we  have  seen,  show  exceptions  to  the  master's  report ;  and  where,  after  the 
master  had  made  his  report,  certifying  a  small  part  only  of  the  answer  to  be 
impertinent,  the  plaintiff  himself  excepted  to  the  report  because  the  master 
had  not  reported  more  to  be  impertinent,  Lord  Eldon  held  that  the  master's 
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cessary  that  the  order  for  referring  the  answer  should  be  pre-  5?^?  ?Ka*M* 
vioTisIj  obtained ;  the  motion  for  the  reference  may  be  made 

report  terminated  the  injanetioD,  and  imposed  npon  the  plaintiff  the  necessitj 
of  excepting  for  insufficiency  immediatelj.  BapJiael  y.  JBirdwood,  1  Swanst. 
228,  232. 

The  reason  for  allowing  the  defendant  to  obtain  an  order  nisi  only,  upon  the 
master's  report  that  his  answer  is  impertinent,  appears  to.be  that  the  plain- 
tiff may  have  an  opportunity  to  file  exceptions  for  insulBciency  before  the 
injunction  is  dissolved.  Where  that  reason  ceases  to  exist,  the  order  may  be 
made  absolute  in  the  first  instance ;  thus  where  an  answer  ^yi  been  referred 
for  impertinence,  on  the  day  of  showing  cause  against  dissolvmg  the  injunction, 
and  reported  impertinent,  whereupon  the  plaintiff  without  any  motion  having 
been  made  for  dissolving  the  injunction,  filed  exo^>tion8  for  insufficiency,  which 
were  overruled  by  the  master ;  the  defendant  was  held  entitled  to  move  that 
the  injunction  should  be  dissolved  absolutely  in  the  first  instance ;  {Laqf  v. 
Somby,  ubi  supra,)  because  the  reason  why  the  order  to  dissolve  the  injuno- 
tion  is  in  the  first  instance  made  nisi  only,  is  that  the  plaintiff  may  have  an 
opportunity  to  determine  whether  to  show  cause  upon  the  merits  or  by  excep- 
tions for  insuffioienqy ;  but,  in  the  above  case,  the  question  as  to  the  sufficiency 
or  insufficiency  had  already  been  determined,  so  that  he  could  have  no  other 
cause  to  show  for  sustaining  the  injunction,  but  merits  confessed  in  the  answer. 

In  the  state  of  New  York,  exceptions  for  scandal  or  impertinence,  and 
exceptions  for  insufficiency,  are  to  be  taken  in  the  same  manner  and  at  the 
same  time.  Livingsion  v.  Livingston^  4  Paige^s  Rep.  111.  Woods  y.  MorreUf 
1  Johns.  Ch.  Rep.  103.  In  the  latter  case,  the  chancellor  remarked :  "  The 
English  practice  is  not  to  make  formal  and  special  exceptions  in  writing,  in 
the  first  instance,  to  an  answer,  for  scandal  or  impertinence,  as  is  done  for  in- 
sufficiency; but  on  a  suggestion,  by  motion,  of  such  matter,  the  answer  is  re- 
f^nrred^  a  master  to  look  into,  and  if  be  certifies  against  the  exception,  tlie 
plaintiff  may  except,  in  writing,  to  the  report,  and  specify  the  particular  parts 
which  are  scandalous  or  impertinent;  and  this  reference  for  impertinence  must 
precede  one  for  insufficiency.  I  find,  however,  that  a  different  practice  pre- 
vails here  in  this  court,  and  instead  of  a  loose  and  general  suggestion,  the 
party  does,  in  the  first  instance,  what  he  eventually  may  be  obliged  to  do  under 
the  English  practice,  and  the  objections  to  the  answer,  as  well  for  impertinence 
as  for  insufficiency,  go  at  once  to  the  master,  and  are  disposed  of  together.  I 
do  not  perceive  any  strong  objection  to  this  mode  of  practice,  which  ought  to 
induce  me  to  interfere  and  change  it  It  may  save  time;  for  it  admits  of  but 
one  reference  to  the  master,  instead  of  two,  and  by  reducing  the  exceptions 
to  writing,  and  specifying  the  parts  that  are  deemed  impertinent,  there  is  . 
greater  precision  and  certainty  in  the  proceeding. 

With  re8t>ect  to  the  merit  of  the  exceptions,  I  would  first,  generally,  ob- 
serve, that  ft-om  the  short  experience  I  have  had  in  tl\i8  court,  it  appears  that 
much  tedious  discuasfon  and  delay  have  arisen  fi^m  what  are  deemed  defective 
or  Imperttaient  parts  of  an  answer.  The  general  rules  on  this  subject  are 
founded  in  good  sense  and  sound  justice,  and  they  cannot  be  too  well  under- 
stood, nor  too  strictly  enforced;  the  neglect  of  them  will  always  receive  dis- 
approbation. If  answers  are  to  be  made  the  vehicle  of  recrimination,  or  of 
matter  of  mere  history,  or  indooement,  or  scandal,  not  pertinent  to  the  case, 
and  only  uaefiil  to  excite  prejudice^  the  character  of  pleadings  in  this  court 
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Cauae  agaiDst   at  the  time  of  showing  cause :  the  court  will  not  presume 

^^^'       that  the  order  will  not  be  dawn  up,  and  if  any  unnecesBary 

delay  should  take  place,  the  defendant  may  apply  to  the 

would  be  degfraded.  And  if  the  defendant  la  not  compelled  to  a  fiiU,  frank 
and  explicit  disclosure  of  everything  properly  required  of  him,  and  resting  in 
bia  knowledge,  information,  or  beliel|  one  of  the  moat  aalutary  enda  of  the  ju- 
riadiction  of  thia  court  would  be  defeated. 

1.  Aa  to  impertinent  matter,  the  anawer  muat  not  go  out  of  the  bill  to  atate 
that  which  ia  not  material  or  relevant  to  the  caae  made  out  by  the  bilL  Long 
recitala,  digreasio^  atoriea,  converaationa,  and  inainuationa  tending  to  scandal, 
are  of  thia  nature.  Facts  not  material  to  the  deciaion  are  impertinent,  and,  if 
reproachful,  they  are  acandaloua ;  and,  perhaps,  the  best  teat  by  whidi  to  aa- 
oertain  whether  the  matter  be  impertinent,  ia  to  try  whether  the  subject  of  the 
allegation  could  be  put  in  iaaue,  and  would  be  matter  proper  to  be  given  in 
evidenoe  between  the  partiea.  I^  indeed,  the  plaintiff  will  put  impertinent 
queationa,  he  muat  take  the  anawer  to  them,  though  it  be  impertinent;  bat  it 
will  depend  upon  the  reaaon  of  the  thiug,  and  the  nature  of  the  caae,  how  fiir 
a  general  inquiry  will  warrant  an  anawer  leading  to  detail  The  conrt  will 
alwaya  feel  disposed  to  give  the  anawer  a  liberal  conaideratiou,  on  this  point  of 
matter  irrelevant^  and  to  conaider  whether  it  can  have  any  real  and  proper  in- 
fluence upon  the  suit,  having  regard  to  the  nature  of  ii  as  made  6y  ike  MB. 
Cooper'a  Treatise,  318 ;  Mitford,  248.  Peck  v.  Peek,  Moseley,  45.  SL  John  v. 
St  John^  11  Vea.  526.  The  case  of  Smith  v.  BeynoUs,  Moaeley,  69,  gives  us 
a  sample  of  matter,  which  was  at  the  aame  time  impertinent  and  acandalonaL 
The  plaintiff  filed  bis  bill  to  be  relieved  against  a  stale  bond,  and  mentioned 
the  fact  of  a  subsequent  bond,  which  he  had  somehow  lost,  and  by  reaaon  of 
which,  he  was  obliged  to  sue  the  defendant  in  chancery,  and  had  recovered. 
The  defendant  in  his  answer,  said,  that  he  did  not  believe  that  the  plaintiff 
had  lost  the  bond  last  mentioned,  but  believed  that  he  had  framduienHty  comesided 
or  destroyed  it;  and  the  chancellor,  very  properly  held,  that  the  defendaflt  had 
denied  what  was  not  material,  and  what  the  plaintiff  did  not  require  him  to 
answer;  and  that  he  had  gone  out  of  the  way  purely  to  reflect  on  Uie  plain- 
tiff. 

2.  With  respect  to  the  sufficiency  of  the  answer,  the  general  rule  is,  that  to 
so  much  of  the  bill  aa  is  material  and  necessary  for  the  defendant  to  anawer, 
he  must  apeak  directly,  without  evasion,  and  not  by  way  of  negative  pregnant 
He  muat  not  answer  the  chargea  merely  literally,  but  he  muat  confeea  or  tra- 
verse the  substance  of  each  charge  positively,  and  with  certainty ;  and  partio> 
ular  precise  charges  must  be  answered  particularly  and  predaely,  and  not  in  a 
general  manner,  even  though  the  general  anawer  may  amount  to  »  foil  denial 
of  the  chargea.  Indeed,  aa  Lord  £ldon  obaerved,  the  policy  of  the  proceed- 
ings in  this  court  is,  that  a  general  denial  ia  not  enough ;  but  there  must  be 
an  answer  to  the  sifting  inquiriea  upon  the  matter  charged.  If  a  fiict  be 
diarged  which  is  in  the  defendant's  own  knowledge,  he  must  answer  positively 
and  not  to  his  remembrance  or  belief;  and  as  to  facts  not  within  his  knowledge 
he  muat  anawer  aa  to  hia  information  or  belief,  and  not  to  hia  information  or 
hearsay  merely,  without  stating  hia  belief  one  way  or  the  other.  Bohun'a 
Cur.  Can. ;  Wyatt'a  P.  Reg.  13,  14;  1  Harr.  Ch.  Praa  302,  303;  Jliitford,  246^ 
247;  Cooper,  313,  314. 


TO  STAY  PBOCBXDINGS  AT  LAW.  125 4 

cotirt.(a)  If  the  master  reports  the  answer  to  be  not  imper-  Cferase  against 
(mentj  the  injunction  is  gone,  and  exceptions  to  his  report  ^"^' 
cannot  be  shown  as  cause  against  dissolving.(6)  In  the  late 
case  of  Baphael  v.  B{rdivood,{c)  Lord  Eldon  observed  that  the 
master's  judgment  on  the  question  of  impertinence  must,  at 
least  without  reference  to  the  inquiry  whether  there  is  fur- 
ther impertinence,  be  taken  in  injunction  cases  to  have  the 
same  weight  as  his  judgment  with  regard  to  sufficiency  or 
insufficiency;  and  as  with  regard  to  sufficiency  his  report  ter- 
minated the  injunction,  although  the  court  afterwards  dif- 
fered from  him ;  his  report  on  impertinence  (without  reference 
to  the  question  whether  there  was  farther  impertinence,)  must 
impose  on  the  plaintiff  an  obligation  to  except  for  insuffici- 
ency immediately.  [1] 

This  subject  was  discussed  in  the  late  case  of  *Dansey  v.  [*126] 

Braum,{d)  where  the  plaintiff  having  been  put  upon  the  terms 
of  obtaining  the  report  within  four  days,  and  the  report  not 
having  been  obtained  within  that  time,  the  injunction  was 
dissolved;  the  master  having  afterwards  reported  that  the 
answer  was  impertinent^  a  motion  was  made  to  revive ;  and 
it  was  contended  that,  by  analogy  to  the  rule,  that  where  an 
answer  is  reported  to  be  insufficient,  the  plaintiff  may  move 
to  revive,  the  same  thing  might  be  done  where  the  answer  is 
reported  impertinent.  It  was  said,  on  the  other  side,  that  it 
was  the  duty  of  the  plaintiff  to  move  to  expunge  the  imper* 
tinence ;  that  the  injunction  was  not  to  be  revived,  and  the 
plaintiff  to  be  at  liberty  for  an  unlimited  period,  to  prevent 
the  defendant  moving  to  dissolve,  merely  because  the  plain- 
tiff had  not  expunged  the  impertinence ;  after  which  the 
plaintiff  might  move  to  refer  the  answer  for  insufficiency. 
Sir  J.  Leach  observed,  that  although  if  an  answer  be  report- 
ed insufficient,  the  party  might  inmiediately  put  in  a  further 
answer,  and  again  move  to  dissolve ;  yet  if  an  answer  was 

(a)  U  Tea.  636. 

(6)  (hrson  v.  StirUng^  Coop.  93. 

(c)  1  Swanst.  228. 

(d)  4  Mad.  237. 


[1]  By  the  fixrmer  chancery  pnotlce  of  the  state  of  New  York,  where  tiie 
whole  equity  of  the  biD  was  denied,  it  was  no  answer  to  an  application  to  dis- 
solve an  i^jn&ctkm,  tliat  the  defendant  had  also  inoorpomted  into  his  answer 
other  matters  whidi  were  seandaloas,  or  ottierwise  irreterant.  LMngtion  r, 
IMatltkmi  4  Paige's  Be|iw  111. 
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Oaose  againat  reported  tTTipdr^Vz^n^  the  def^ndai^  kad  iio  ^iineans  of  imme- 

^^"*f*       diately  proceeding,  but  was  in  the  power  of  the  plaintiff,-  who 

alone  could  move  to  expunge  the  impertinenoe.    His  Honor 

accordingly  held,  that  the  injunction  could  not  be  re:viyed 

on  the  ground  of  impertinence. 

It  must,  however,  be  observed,  that  great  part  of  the  argu- 
ment upon  which  this  decision  is  founded,  is  taken  away  by 
a  determination  in  a  case,  which  was  unfortunately  not  cited 
on  that  occasion.  It  was  there  determined,  that  although, 
pending  the  reference,  the  defendant  could  not  move  to  dis- 
solve, since  at  that  time  it  could  not  appear  what  part  of  the 

[*127]  *answer  was  to  remain  on  record,  yet  that,  as  the  master's  re- 

port pointed  out  the  impertinent  matter,  it  was  not  necessary 
to  have  it  actually  expunged  before  the  order  was  moved 
for.(a)[l] 

(a)  Kmny  v.  Baimuoel^  2  Ooz,  26. 


[1]  The  practice  in  expunging  impertinent  and  scandalous  matter  ftom  plead- 
ings under  the  l^ew  York  Code  of  Procedure,  is  not  changed  from  the  fonner 
practice.  Carpenter  ds  Wilcox  agt  West  dk  Van  Bsntftuysen,  6  Howard's  Pr. 
Bep.  63.  Per  Hand,  J. :  "If  irrelevant  or  redundant  matter  be  inserted  In 
a  pleading,  it  may  be  stricken  out  on  motion  of  any  person  aggrieyed  thereby." 
Code,  §  160.  If  this  clause  does  not  include  scandalous  and  impertinent  mat- 
ter, it  contains  no  prohibition,  and  they  may  still  be  atmdc  out  of  a  pleading. 
The  old  practice  in  this  respect  yet  exists.  Code,  469 ;  rule  92.  It  would  be 
monstrous  if  there  were  no  mode  of  purifying  the  record  by  expunging  aoaxi- 
dalous  matter.  It  casnot  be  done  by  demurrer.  1  Dan.  Practice^  401;  Gode^ 
§  144.  By  "  irrelevant  or  redundant"  in  the  code,  I  take  it,  is  meant,  what  is 
usually  understood  as  impertinent;  for  a  pleading  in  equity  is  impertinent 
when  it  is  stuffed  with  long  recitals,  or  long  digressions,  which  aretdtogether 
unnecessary  and  totally  immaterial  to  the  matter  in  hand.  Ho£  Master,  317 ; 
1  Dan.  Pr.  399;  1  Barb,  Pr.  41.  Woods  v.  MorreO,  I  J.  C.  R.  106;  Story's 
Eq.  PL,  §  266.  It  is  like  surplusage  at  Jaw.  According  to  Webster,  redundani 
means  superfluous,  more  than  is  necessazy,  superabundant;  and  irrekvofU, 
not  applicable  or  pertinent,  not  serving  to  support  Both,  therefore^  may 
probably  come  under  the  head  of  impertinent  Prolixity  may  become  redun- 
dance, and  Lord  Eldon  held,  that  needless  prolixity  was  in  itself  impertinence. 
See  the  cases  1  Dan.  Pr.  400. 

It  has  been  thought  irrelevant  and  redundant  matter  should  not  be  struck 
out  unless  &  party  is  aggrieved  or  prejudiced  thereby.  White  v.  Kidd^  4  How. 
Pr.  R.  68.  Bynde  v.  Chiswofd,  ib.  69.  With  deference,  I  doubt  that  this  is 
so  to  the  fullest  extent  As  to  scandalous  matter,  it  is  not  dear  that  a  person 
not  a  party  to  the  record  may  not  move  to  strike  it  out  Chffin  v.  Oocper^  6 
Tes.  514.  WHUama  v.  Ihugku,  5  Beav.  82.  Ex  park  Sin^pmm^  IS  Yea  477j 
6  ib.  656,  note.  And  the  court,  it  seems,  will  do  it  without  applicatk>n  of  aigr 
one.  Ex  parte  Simpaont  supra.  And  impertinence  in  an  answer  was  always 
exceptionable.  My  own  impressions  are,  that  as  to  scandalous  and  imperti- 
nent^ iirelevant  and  redundant  matter,  the  code  has  not  in  any  respect  dbaiiged 
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The  above  dedsions  only  relate  to  references  for  imperti-  Oiose  against 
nence ;  there  is  no  determination  as  to  the  eflfect  of  a  refer*  ^^*^^*°8^ 
ence  for  Scandal  alone.    There  is  indeed  a  difference  between  Scandal 
the  two,  as  a  reference  for  scandal  may  be  obtained  in  any 
stage  of  the  proceedings,  and  it  is  not  waived,  like  a  refer- 
ence for  impertinence,  by  a  reference  for  insufficiency.  [2] 

the  former  practice  in  eqiiity  oajses.  See  Shano  y.  Jayne^  4  How.  Fr.  B.  119. 
Knowles  v.  Gee^  ib.  317.  Its  effect  on  what,  before  tiie  code,  would  have  been 
oases  at  law,  is  not  now  under  consideration.  If  this  view  is  correct,  the  ad- 
verse party  may  always  be  considered  aggrieved  by  scandalous,  irrelevant^ 
impertinent  and  redundant  matter  in  a  pleading.  I  think  one  may  be  consid- 
ered aggrieved  by  the  interpolation  of  matter  into  the  pleadings  in  a  cause  in 
which  he  is  party,  foreign  to  the  case;  and  he  always  had  a  right  to  have  the 
record  expurgated  for  that  reason  without  reference  to  the  question  of  costs. 
If  relevant,  it  cannot  be  scandaloua  Ld.  81  John  v.  Lady  SL  John^  11  Yea. 
526 ;  Stor.  PL  2^.  And  a  few  unnecessaiy  words  will  not  make  a  pleading 
impertinent  Dd  Pont  v.  De  Tastel,  1  Tur.  A  Buss.  486;  Ika  Places  v.  Chris, 
1  Edw.  A  C.  R.  350.  And  courts  should  be  liberal,  espedally  until  our  novel 
system  of  pleading  shall  have  become  better  settled  and  understood.  Every 
fiu;t,  direct  or  collateral,  tending  to  sustain  the  genenJ  allegations  of  the  bill, 
may  be  inserted,  if  done  in  a  proper  manner.  Bawky  v.  Woloerton,  6  Paige, 
522.  Perry  v.  Perry,  1  Barb.  0.  B.  519.  And  in  DdPtmty,  De  Taetd,  (mqfra) 
which,  however,  goes  to  the  extent  of  the  rule,  extracts  firom  letters  of  the 
defendant  were  permitted  for  the  purpose  of  eliciting  answers  as  to  those  let- 
ters. 

[2]  It  seems  that  according  to  the  English  practice,  that,  with  respect  to  the 
time  within  which  it  is  competent  to  a  defendant  to  object  to  a  bill,  on  the 
ground  of  ecandal  or  trnper^tnokx^  a  distinction  exists  between  scandal  and 
impertinence :  for  it  has  been  held  that  a  bill  may  be  referred  for  ecandal  in  any 
stage  of  the  suit,  (Anon.  5  Yes.  656.  FenhcmSet  v.  Passavant,  2  Yes.  24. 
Anon.  ib.  631.  See  also  Bea/ven  v.  Waierhoueej  2  Beav.  58 ;  and  Petiy  v. 
Lamgdakj  4  M.  A  0.  545,)  but  that,  for  mere  impertinence,  a  reference  ^cannot 
be  obtained  after  the  defendant  has  answered,  or  submitted  to  answer,  by  ob- 
taining an  order  for  time.  It  is  to  be  noticed  that  in  Lady  Abergavenny  v. 
Lady  Abergamenny,  (2  Peere  Wms.  311 ;  vide  etiam  Anon.  2  Yes.  631,)  Lord 
King  discharged  an  order  obtained  for  refwring  a  bill  for  scandal  after  answer, 
intimating  that  it  should  be  observed  as  a  rule  for  the  future  not  to  refer  a  bill 
for  scandal  after  the  defendant  had  refused  to  answer  it  Vide  aca  JoTiee  v. 
Langliam,  Bunb.  63.  His  lordship's  determination  to  alter  the  old  practice  of 
the  court  in  this  respect  does  not  appear  to  have  been  adhered  to.  Anon.  2 
Yes.  631 ;  Anon.  5  Yes.  666;  vide  etiam  Woodward  v.  AsUeyf  Bunb.  304. 

By  the  recent  Orders  of  1845,  an  additional  remedy  has  been  provided  for 
the  prevention  of  impertinence;  for  by  the  12 2d  Order,  if,  upon  the  hearing 
of  any  cause,  petition  or  motion,  the  court  is  of  opmion  that  any  pleading, 
petition,  or  affidavit  which  has  not  been  referred  for  impertinence,  or  any  part 
of  any  such  pleading,  petition  or  affidavit  is  improper  or  of  unnecessary 
length,  the  court  may  either  dedare  such  pleading,  petition  or  affidavit,  or  any 
part  thereof,  to  be  improper  or  of  unnecessary  length,  or  may  direct  the  taxing 
master  to  look  into  such  pleading,  petition  or  affidavit,  and  distinguish  what 
parts  or  part  thereof  are  or  is  improper  or  of  unnecessaiy  length,  and  may  dl- 
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GMaeagafaut  It  is,  however,  genendly  tinderstood  that  a  reference  for  scan- 
^'^''^'       dal  alone,  is  suflScient  cause  for  dissolving  an  injunction.  [3] 
Ezoeptfom^  2dly.  The  plaintiff  may  show  for  cause  that  he  has  taken 

Exceptions  to  the  answer.  [4] 

rect  the  taxing  master  to  ascertain  the  oosts  occasioiied  to  any  party  by  sodi 
parts  or  part  thereof  as  in  the  one  case  may  have  been  declared  to  be;  and  in 
the  other  case  may  have  been  diatinguished  as  being  improper  or  of  nnnecea^ 
sary  length,  and  may  make  such  order  as  is  jnst  for  the  pnymeq^  set-off,  or 
other  allowance  of  snch  costs. 

[3]  Where  the  whole  equity  of  the  bill  is  denied,  it  is  no  answer  to  an  ap- 
plication to  dissolve  an  ngonction,  that  the  defendant  has  also  incorporated 
hito  his  answer  other  matters  which  are  scandalous,  or  otherwise  irrelevant. 
Livingston  v.  Lwingston^  4  Paige,  111.  An  answer  will  be  sufficient  to  dis- 
solve an  injunction,  if  it  set  forth  circumstances  disproving  the  fiicts  of  the  bill, 
although  it  do  not  positively  deny  them.  ITFarland  v.  Iflkwea,  1  Car.  Law 
Rep.  1 10.  If  the  equity  of  the  bill  is  rendered  doubtftti  by  such  drcumstanoei^ 
the  injunction  will  be  dissolved.  lb.  An  injunction  will  not  be  dissolved  on 
an  answer  which  merely  states  the  defendant's  ignorance  of  the  principal  alle- 
gations in  the  bill,  and  that  he  believes  them  to  be  untrue.  Apthorpe  v.  Cbm- 
gtockf  Hopkins,  148.  The  injimction  cannot  be  dissolved  if  the  answer  be  eva- 
sive, or  does  not  deny  the  facts  on  which  the  plaintiff's  equity  rests.  1  Bland, 
195.  The  answer  of  an  administrator,  if  contradictory,  will  not  be  sufficient 
to  dissolve  the  injunction.  Ibng  v.  Oliver^  1  Bland,  199.  On  a  motion  to  dis- 
solve, the  fkcts  set  forth  in  the  answer  are  alone  to  be  regarded ;  not  the  opin- 
ions of  the  defendant     CJiase  v.  Manhardt,  1  Bland,  335. 

[4]  Exceptions  are  allegations  in  writing  stating  the  particular  points  or 
matters  with  respect  to  which  the  complainant  considers  the  answer  insuffi- 
cient, as  a  response  to  the  bill,  or  scandalous,  or  impertinent  The  object  of 
exceptions  is  to  direct  the  attention  of  the  court  to  the  points  excepted  to,  and 
to  take  its  opinion  thereon,  before  further  proceedings  are  had,  to  the  end  thai 
if  the  answer  is  insufficient,  a  better  answer  may  be  compelled,  or  if  scandak>tis 
or  impertinent,  that  the  seandalous  or  impertinent  matter  may  be  expunged. 
1  Barb.  Oh.  Pr.  176.  It  is  only  where  some  material  allegation,  charge  or 
mterrogatory  in  the  bill,  is  not  fhlly  answered,  that  exceptions  for  msuffioiencT- 
can  be  sustained.  Stajjbrd  v.  Brown,  4  Paige,  88.  Exceptions  fbunded  on 
verbal  criticisms,  slight  defects,  and  the  omission  of  immaterial  matter,  will  be 
disallowed  and  treated  as  vexatious.  Baggot  v.  Henry,  1  Edw.  Rep.  7.  They 
will  not  lie  to  the  answers  of  corporations.  WaSace  v.  WaUaoe,  Halst  Big. 
173.  Nor  to  an  answer  to  whidi  the  oath  of  the  defendant  is  waived,  because 
such  answers  are  not  evidence.  Nor  will  they  lie  to  the  answer  of  an  inlanti 
because  he  is  not  bound  by  it,  but  may  put  in  a  new  answer  when  he  becomes 
of  age.  Cfopehndv.  Wheeler,  4Bro.  C.  C.  256;  13  Ves.  274 ;  Leggottr,  SeUtm^  3 
Paige,  84.  The  answers  of  lunatics  or  idiots  put  in  by  their  committees  or 
guardians,  may  be  excepted  to.  2  Dan.  Pr.  302 ;  Daviaon  v.  AtL-Cfen^  5  Pricey 
398.  It  is  a  general  rule,  that  if  matters  of  avoidance  are  set  up  in  an  answer 
obscurely  or  imperfectly,  the  complainant  cannot  procure  a  more  complete 
statement  by  exceptions,  but  must  first  amend  his  bilL  Spmcer  v.  Van  Dmm, 
1  Paige,  566.  Where  a  bill  requires  the  defendant  to  view  exhibits  before 
putting  in  his  answer,  and  he  neglects  to  do  so,  the  correct  practice  is  to  ex- 
cept to  his  answer  on  that  ground.    V Estrange  v.  Moloney,  1  H(^an,  470. 

If  an  exception  be  taken  to  an  answer  in  chancery,  upon  the  ground  that 
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*    It  is  generally  laid  dotrn,  that  the  exceptions  ought  to  be  ^^  ag^inrt 
actuallj  filed.(a) .  But,  though  a  mere  allegation  that  the 

(a)  W7.  Pr.  Reg.  241.    1  Turn.  Oh.  Pr.  871. 

certain  allegations  in  the  bill  are  neither  answered,  admitted  nor  denied,  it 
becomes  neceasaiy  to  inquire  whether  the  &ctB  charged  m  the  allegations  are 
material,  and  might,  if  established,  contribute  to  support  the  equity  of  the  com- 
plaint Mardeman  y.  MarriSf  1  How.  Rep.  726.  If  thej  will  not^  the  omis- 
sion to  answer  the  allegations  is  not  a  good  ground  for  exception  to  the  an- 
swer, and  the  exception  must  be  overruled.  lb.  Therefore,  when  a  bill 
chaiged  that  certain  notes  were  giyen  for  the  purchase  of  slaves  introduced 
into  the  state  of  Mississippi,  as  merchandixe  and  for  sale,  after  the  first  day  of 
ICaj,  1833,  and  the  answer  omitted  to  notice  the  allegation,  such  an  omission . 
was  not  a  good  ground  for  an  exception.  Ih.  Where  an  allegation  in  one  bill 
was,  that  the  complainants  were  only  sureties,  and  that  their  principal  was  in- 
solvent, the  answer  was  not  justly  subject  to  exception  for  omitting  to  notice 
it    The  fiMrt  in  no  way  strengthened  the  equity  of  the  complainants.    lb. 

Where  an  answer  is  believed  to  be  designedly  defective,  for  the  purpose  of 
imposing  on  the  plaintiff  the  burthen  of  proving  what  the  defendant  is,  in  con- 
science^ bound  to  admit  the  proper  course,  is  to  except  to  the  answer,  and 
oompel  the  defendant  to  put  in  a  complete  one.  lAmn  v.  Johnaon^  3  Iredell's 
£!q.  Rep.  70.  Exceptions  cannot  be  taken  to  an  answer,  in  support  of  a  plea^ 
Lefhoich  v.  Orne,  Freeman's  Miss.  Ch.  Rep.  207.  An  exception  to  an  answer 
for  insuiBcienpy,  should  state  the  charges  in  the  bill,  the  interrogatory  applica* 
ble  thereto^  to  which  the  answer  is  responsive^  and  the  terms  of  the  answer 
verbatinL  Brooks  v.  Byam^  1  Story's  Rep.  297.  If  an  exception  for  imperti- 
nence embraces  matters  of  the  answer,  whidi  are  responsive  to  allegations  in 
the  complainant's  bill,  as  well  as  matters  which  are  impertinent,  the  whole 
exception  must  be  disallowed.  Owiia  v.  Master^  11  Paige,  15.  Exceptions 
to  an  answer  do  not  lie  for  irregularities  in  the  practice.  Vermilyea  v.  CJurig' 
He,  4  Sandf.  Ch.  Rep.  376.  By  excepting  for  insufficiency,  the  complainant 
necessarily  assumes  that  the  answer  is  valid,  and  properly  before  the  court. 
Jb.  The  verification  of  an  answer  taken  abroad,  it  was  alleged,  was  not  pro- 
perly authenticated,  whereupon  the  complainant  excepted  to  certain  portions 
of  the  answer  for  insufficiency,  relying  solely  upon  its  being  no  answer,  by 
reason  of  the  defect  in  its  verification.  Held,  that  he  had  mistaken  his  remedy, 
which  was  by  moving  to  take  it  fh)m  the  files  of  the  court  Jb.  On  a  motion 
to  dissolve  an  injunction  on  an  answer  sworn  in  England,  the  court  will  not 
treat  it  as  no  answer,  or  as  an  unsworn  answer,  because  certified  by  a  master 
of  a  court  mstead  of  a  derk,  or  because  the  seal  is  impressed  on  the  paper  in- 
stead of  wafer  or  wax.  The  complainant  should  present  these  objections,  on 
a  motion  to  take  the  answer  finom  the  files.    lb. 

Where  an  exception  to  an  answer  for  impertinence  embraces  matters  which 
are  proper  and  material  to  the  defendants'  defence,  the  exception  will  be  over- 
ruled. JBaloom  and  wife  v.  I7i£  N.  T.  Life  Ins.  and  Trvst  Co.,  11  Paige,  454.  An 
exception  iiom.  impertinence  cannot  be  allowed  in  part  only.  lb.  Where  a 
demurrer  to  a  bill  is  accompanied  by  an  answer,  although  such  answer  merely 
denies  combination,  and  the  demurrer  is  overruled,  if  the  complainant  wants  a 
flirther  answer,  he  must  file  exceptions  to  the  answer  already  put  in.  Many 
V.  BeOeman  Iron  Co.,  9  Paige,  188.  (See  Am.  Ch.  Dig.  by  Waterman,  titie 
Axstteil) 
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Orase  agBinrt  aDSwer  ifl  iBSuffident)  is  not  a  ground  to  continue  the  injunc' 
diaflolying.       tion,(a)  yet  the  court  will  allow  exceptions  to  be  shown  for 

(a)  1  Yea.  454 

If  a  plea  \b  ordered  to  stand  for  an  answer,  it  is  to  be  deemed  a  sufficient 
mnttwtkTj  as  far  as  it  oovers  the  bill;  bat  the  complainant  may  still  except  to 
the  residae  of  the  plea  as  an  answer.  Kirhy  v.  Taylor^  6  John.  Ch.  Rep.  243. 
And  if  a  plea  is  ordered  to  stand  for  an  answer,  with  liberty  to  except,  the 
complainant  may,  of  course,  file  exceptions  to  the  answer,  or  to  that  part  of 
it  to  which  he  is,  by  the  order,  permitted  to  except.    2  Ban.  302. 

The  filing  of  exceptions  is  no  objection  to  a  motion  to  dissolye  the  injunc- 
tion, nnless  they  affect  the  answer  in  pomts  reUting  to  the  gromids  of  the 
injmiction.  Doe  y.  Hoe,  Hopk.  Rep.  2*76.  Nor  if  they  are  fiivolous;  and  the 
court  will  look  into  them  to  see  if  they  are  so.  JVbMs  t.  WHaofij  1  Paige  Rep. 
164. 

"Exceptions  to  an  answer  for  insufficiency,"  says  Daniel],  (2  Oh.  P^.  ch.  15, 
sea  2,  p.  305,  307,)  *'must  be  in  writing,  and  care  must  be  taken  in  firaming 
them,  that  they  are  properly  entitled,  otherwise  they  will  be  suppressed  or 
taken  off  the  file  for  irregularity.  Thus,  where  exceptions  having  been  allowed 
to  an  answer,  the  plaintiff  obtain  the  usual  order  'that  he  might  be  at  liberty 
lo  amend  his  bill,  and  that  the  defendant  might  answer  the  amendments  and  ex- 
ceptions at  the  same  time,'  and  amended  his  biU,  whereupon  the  defendant  put  in 
a  second  answer,  upon  whidi  the  fdaintiff  took  exceptions  to  the  seocmd  an- 
swer, and  entitled  them  'exceptions  to  the  fiirther  answer  to  the  original  bill 
and  to  the  answer  to  the  amended  bill,'  the  exceptions  were  held  to  be  irrega* 
larly  entitled,  and  ordered  to  be  taken  off  the  file,  because  new  exceptiiMis 
cannot  be  taken  to  a  further  answer  to  an  original  bill.  Formerly,  exoeptioDB 
for  insufficiency  appear  to  have  set  forth  the  tenor  or  scope  of  the  bill,  and  the 
substance  of  the  answer,  and  then  to  have  proceeded  to  point  out  particularly 
the  points  in  which  the  answer  was  oonaidered  defective;  but^  according  to 
the  modem  practice,  the  tenor  of  the  bill  and  substance  of  the  answer,  are 
omitted,  and  the  plaintiff  proceeds  at  once  to  point  out  specifically  the  parts 
of  the  bill  or  the  interrogatories,  which  are  unanswered,  by  separate  excep- 
tions, applicable  to  each  part  This  is  in  compliance  with  Lord  Bacon's  ordei^ 
which  direct  that  'no  reference  shall  be  made  for  insufficiency  of  an  answer, 
without  showing  some  particular  point  of  the  defect,  and  not  upon  surmise  of 
insufficiency  in  general.'  And  it  has  been  held  that  where  a  plaintiff  com- 
plains that  a  particular  interrogatory  in  his  bill  has  not  been  answered,  he 
must  state  the  interrogatory  in  the  terms  of  it,  and  not  throw  upon  the  court 
the  trouble  of  determining  whether  the  expressions  of  the  exceptions  are  to  be 
reconciled  with  the  interrogatoiy.  Where,  however,  an  exception  did  not 
follow  the  words  of  the  interrogatory,  but  the  defendant  had  submitted  to  an- 
swer, and  put  in  a  further  answer,  which  was  referred  upon  the  same  excep- 
tions, it  was  considered  that  he  came  too  late  with  his  objection  to  the  form 
of  the  exceptions.  And  so,  where  a  plaintiff  in  his  exceptions,  went  beyond 
the  allegations  in  the  bill,  and  upon  a  reference,  the  master  reported  the  an- 
swer insufficient,  whereupon  the  defendant  submitted  to  the  report,  and  put 
in  a  further  answer,  which  the  master  also  reported  insufficient,  the  defend- 
ant, upon  exceptions  to  the  second  report,  was  held  to  have  precluded  him- 
self by  putting  in  a  further  answer,  fh)m  objecting  to  the  form  of  the  exoep- 
tions.  He  ought  to  have  excepted  to  the  first  report  In  cases  of  exceptions 
for  impertinence^  one  exception  cannot  be  partially  allowed;  therefore^  if  ]Murt 
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catise,  though  none  are  actually  on  the  file,  upon  the  plain-  Oauao  against 
tiJ9F's  undertaking  to  file  them  immediately.(a)[5]  ^"*' 

In  the  Court  of  Chancery  exceptions  must  be  filed,  where  When  to  bo 
the  answer  has  been  filed  in  term,  either  in  the  same  term  ^^ 
or  within  eight  days  afterwards ;  if  the  answer  has  been  filed 
in  vacation,  within  eight  days  afte  the  beginning  of  the  fol- 
lowing term.(6)[6]     In  the  Exchequer  the  exceptions  must  be 

(a)  2  Meriy.  479. 

(h)  Harrison,  Ch.  Pr.  19t. 


of  an  ezoeption  be  good,  and  the  rest  bad,  the  whole  exception  must  be  over- 
ruled.  This,  however,  is  not  the  case  with  regard  to  exceptions  for  insuffi- 
ciency, which  may  be  allowed  in  part,  and  overruled  as  to  part  Gore  must 
be  taken  in  drawing  exceptions,  that  no  mistakes  happen  therein,  for  after 
they  have  been  delivered,  no  new  exception  can  regularly  be  added.  Gases, 
however,  have  occurred  where  the  amendment  of  exceptions  has  been  per- 
mitted on  the  ground  of  mistake,  as  where  the  plaintiff's  solicitor,  for  the  pur^ 
pose  of  instructing  his  counsel  in  drawing  the  exceptions,  sent  him,  by  mis- 
take^ the  original  draft  of  the  bill,  instead  of  another  draft  from  which  the  bill 
was  engrossed,  which  differed  materially,  and  the  mistake  was  not  discovered 
till  it  was  too  late  to  rectify  it  In  Norihcote  v.  Narihcote^  (1  Dick.  Rep.  22,) 
it  is  stated  that  liberty  was  given  to  amend  exceptions  after  argumg  them ;  it 
does  not,  however,  appear  upon  what  ground  such  liberty  was  given.  Ex- 
ceptions for  insufficiency  as  well  as  those  for  impertinence,  must  have  the  sig- 
nature of  counsel,  although  there  is  no  positive  order  requiring  it,  and  a  set  of 
such  exceptions,  not  signed  by  counsel,  were  for  that  reason  taken  off  the  file, 
although  the  defendant  had  taken  an  offioe  copy  of  them,  and  the  plaintiff  had 
obtained  an  order  of  reference.*' 

Exceptions  to  an  answer  do  not  lie  for  irregularities  in  the  practice.  Ver" 
mHyea  v.  Christie^  4  SandC  Ch.  Rep.  376.  By  excepting  for  insufficiency,  the 
complainant  necessarily  assumes  that  the  answer  is  valid,  and  properly  before 
the  court  lb.  The  verification  of  an  answer  taken  abroad,  it  was  alleged, 
was  not  properly  authenticated,  whereuxwn  the  complainant  excepted  to  cer- 
tain portions  of  the  answer  for  insufficiency,  relying  solely  upon  its  being  no 
imswer,  by  reason  of  the  defect  in  its  verification.  Held,  that  he  had  mistaken 
his  remedy,  which  was  by  moving  to  take  it  from  the  files  of  the  court  lb. 
On  a  motion  to  dissolve  an  injunction  on  an  answer  sworn  in  England,  the 
court  will  not  treat  it  as  no  answer,  or  as  an  unsworn  answer,  because  certified 
by  a  master  of  a  court,  instead  of  a  derk,  or  because  the  seal  is  impressed  on 
the  paper  instead  of  wafer  or  wax.  The  complainant  should  present  these  objec- 
tions, on  a  motion  to  take  the  answer  from  the  files.     lb. 

[5]  An  extension  of  time  to  except  to  an  answer,  in  order  to  prevent  an 
application  to  dissolve  the  injunction  can  be  had  only  on  motion  with  notice. 
Wakeman  v.  OiUeapy^  5  Paige,  118. 

[6]  Under  the  former  chancery  practice  of  New  York,  where  the  answer 
was  to  the  wh(de  bill,  the  complainant  must  except  to  it  within  twenty  days^ 
after  it  was  put  in.    If  the  answer  was  to  part  of  the  bill  only,  exceptions  must 
be  filed  within  twenty  days  after  the  plea  or  demurrer  to  the  residue  of  the  bill 
had  been  allowed,  or  overruled.    At  the  end  of  which  time,  if  no  exceptions 
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Oanse  against   put  in  within  four  days  within  the  term,  after  the  *coming 
^"*'        in  of  the  answer.(a)    But  both  courts  will  permit  the  plain- 
tiff to  file  exceptions  nunc  pro  tunc  as  of  course,  if  the  appli- 
cation be  within  two  terms,  and  the  following  vacation  and 
afterwards,  upon  special  application.(6)[l] 

(a)  2  FowL  Exch.  Pr.  2. 

(&)  Anon.  3  Alk.  19.  Thcmuu  v.  UewcDyn^  6  Tea.  823.  Goodingey,  Wood- 
Tuim,  14  Ves.  536.  Thobum  y.  JBarriU,  2  PowL  Exch.  Pr.  8.  Dyer  y.  Dyer, 
I  Meriv.  1. 

were  taken  and  no  order  for  flirther  time  bad  been  granted,  the  answer  would 
be  deemed  saffident.    (Rale  of  Court  of  Chan.  50.)    2  Edw.  205. 

[1]  On  motion  to  dissolye  an  injunction  upon  answer,  exceptions  filed  are 
no  objection  to  the  motion,  unless  the7  affect  the  answer  in  points  relating  to 
the  grounds  of  the  ii^unction.  Doe  y.  Roe^  Hopkins'  Bep.  2*76.  The  court  in 
this  case  desired  that  it  might  be  understood  as  the  settled  practice,  that  the 
mere  filing  of  exceptions  is  no  answer  to  a  motion  for  dlssolying  the  injunction. 
Exceptions  may  be  well  taken  to  the  answer  in  parts  which  would  not  affect 
the  question  of  the  dissolution  of  the  injunction.  It  is  necessary,  therefore^  to 
look  into  the  exceptions;  but  so  far  only  as  to  see  whether  they  apply  to  the 
answer  in  those  points  upon  which  the  injunction  rests.  If  they  so  apply,  it 
fiimishee  an  answer  to  the  motion  ;  and  the  court  will  not  examine  the  merits 
of  the  exceptions  fiirther  than  to  ascertain  that  they  are  not  ftiyolous. 

In  Alabama^  in  the  case  of  JBamey  y.  Eark  et  oL  (13  Ala.  Bep.  106^)  there 
was  a  query  whether  the  chancellor  could  entertain  a  motion  to  dissolye  the 
injunction  upon  the  oommg  in  of  the  answers^  if  exceptions  to  such  answers 
putting  in  issue  their  sufficiency,  were  undisposed  o£  The  court,  per  Chilton, 
J.  remarked:  By  the  act  of  1841,  (Clay's  Dig.  354,  §  55,)  it  is  provided,  that 
'*  exceptions  to  bills,  answers  and  reports  shall  be  heard  and  determined  by 
the  register  in  the  first  instance,  but  subject  to  an  appeal  to  the  chancell(x-.'' 
By  a  subsequent  act,  passed  in  1843,  the  chancellors  have  power,  within  their 
respective  divisions,  to  hear  applications  in  vacation  for  the  dissolution  of  in- 
junctions, to  be  made  after  answer  filed,  upon  ten  days  notice  to  the  opposite 
party.  Clay's  Dig.  358,  §  82.  Before  the  passage  of  the  latter  act,  the  register^ 
whose  duty  it  was  to  hear  and  determine  exceptions  to  answers,  Ac  had  like- 
wise the  power  to  dissolve  injunctions,  but  by  the  first  section  of  this  act,  the 
power  to  grant  and  dissolye  ii^'unctions  is  taken  away  tcom  the  registers,  and 
the  chancellors  invested  with  the  power  to  dissolve  in  the  same  noanner  as  if 
the  application  had  been  made  in  court 

We  feel  warranted  in  saying,  that  a  correct  interpretation  of  these  statutes 
does  not  deny  to  the  chancellor  the  power  to  hear  a  motion  to  dissolve,  not- 
withstanding exceptions  may  have  been  filed  to  the  answers.  He  is  not  in  the 
first  instance  to  hear  the  exceptions,  but  whether  exceptions  are  filed  or  not, 
he  is,  upon  such  motion,  equally  bound  to  look  into  the  answers,  and  to  deter- 
mine whether  they  deny  the  equities  of  the  bill.  If  they  do,  he  is  bound,  re- 
gardless of  the  exceptions,  to  dissolve.  The  statute  conferring  upon  the  register 
the  power  to  bear  exceptions,  was  intended  merely  for  the  relief  of  the  court* 
which  too  frequently  was  embarrassed  by  the  consideration  of  collateral  matters 
involving  an  examination  of  the  file,  and  with  which  the  register  was  suppoeed 
to  be  conversant.  It  does  not  restrict  the  power  of  the  chancellor  over  the 
iE^junction.    It  ia^  however,  proper  in  such  cases  to  give  the  deibndant  the 
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The  practice,  as  to  the  course  of  proceeding  after  the  ex-  Cki^ue  against 
ceptions  have  been  filed,  varies  considerably  in  the  two         ^^^' 
courts.    In  the  Court  of  Chancery,  where  exceptions  are  Practice  as  to 
shown  as  cause,  counsel  must  be  instructed  to  do  so,  on  the  ^^^  SS*" 
defendant's  moving  to  dissolve  the  injunction  absolutely,  oeiy. 
The  plaintijBFas  in  the  case  of  impertinence,  is  then  compel- 
led to  obtain  the  master's  report  within  a  reasonable  time, 
stated  in  the  books  to  be  sometimes  a  week,  but  generally 
four  days.(a)[2]     This  time  is,  however,  firequently  extended 
by  courtesy.(6)[8] 

(a)  Wy.  Pr.  Reg.  241.    Harrison,  Oh.  Pr.  64T.    1  Turn.  Ch.  Pr.  3T1,  372. 

(b)  2  V.  A  B.  40. 

benefit  of  all  exceptions  well  taken  to  the  answer,  and  to  consider  it  as  though 
they  had  been  sustained.  I^  allowing  the  exeeptions,  the  answers  still  deny 
all  the  equity  of  complainant's  bill,  the  injunction  should  be  dissolved;  and  in 
cases  where  a  discorery  is  sought,  which  defendants  &il  to  make,  and  which 
if  made  in  conformity  with  the  allegations  of  the  bill,  would  influence  the  court 
in  its  action  upon  the  injunction,  the  court  should,  for  the  purposes  of  the 
motion,  regard' such  allegations  as  confessed.  But  in  no  eyent  could  the  pend- 
ency of  exceptions  oppose  an  objection  to  dissolying  the  injunction,  unless  they 
afifect  the  answer  in  points  relating  to  the  ground  of  the  injunction,  and  if  the 
exceptions  are  firivolous,  they  will  fturnish  no  objection  to  a  motion  to  dissolye. 
See  1  Barb.  Ch.  Pr.  642.  Ho^  Gh.  Rep.  276.  Eoas  t.  Smiihj  cited  1  HoflC 
Pr.  357,  n.  1. 

It  is  no  objection  to  an  application  to  dissolve  an  injunction,  upon  a  bill  of 
discovery  in  aid  of  a  defence  at  law,  that  the  complainant  has  excepted  to  the  de- 
fendant's answer  for  impertinence  merely ;  where  the  bill  has  been  ftdly  answered. 
Jeivett  V.  JSeiden,  11  Paige  Rop.  618.  By  the  chancellor:  In  the  case  qS Living- 
stem  V.  Livingsionf  4  Paige's  Rep.  Ill,  this  court  decided  that  exceptions  to  an 
answer  for  impertinence  merely,  or  for  scandal  and  impertinence,  were  not  suf- 
ficient to  prevent  the  dissolution  of  an  injunction,  where  the  bill  was  fully 
answered.  And  I  can  see  no  good  reason  for  applying  a  different  rule  to  the 
case  of  a  bill  of  discovery,  in  aid  of  a  defence  at  law.  It  is  true,  the  answer 
must  be  used  together,  as  an  entirety,  if  it  is  read  as  evidence  in  the  action  at 
law,  before  the  exceptions  are  disposed  of  and  the  impertinent  matter,  if  any, 
has  been  expunged.  But  the  complainant,  in  a  bill  of  discovery,  is  not  entitled 
to  call  for  the  discovery  of  a  mere  insulated  fSact,  in  aid  of  his  defence,  and  to 
deprive  his  adversary  of  the  benefit  of  a  fVill  answer,  showing  that  in  reality 
no  valid  defence  to  the  action  at  law  exists. 

The  complainant,  therefore,  must  state  in  his  bill  the  nature  and  substance 
of  his  defence  to  the  action  at  law.  And  nothing  contained  in  the  answer  can 
be  deemed  impertinent  which  tends  to  disprove  the  existence  of  such  a  de- 
fence as  is  stated  in  the  bill  of  discovery.  The  complainant  therefore  must  show 
that  some  actual  injustice  or  iiquiy  will  result  to  him,  firom  impertinent  matter 
inserted  in  the  answer  to  his  bill  of  discovery,  to  entitle  him  to  retain  the  in- 
junction until  his  exceptions  to  the  answer  have  been  disposed  of  by  this 
court. 

[2]  Reports  are  of  three  kinds,  general,  special,  or  separate.    A  general 

[3]  Vide  Blake's  Chanceiy  Practice,  285.     Exceptions  to  an  answer  for  im- 
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C^uae  againrt  jf  ^^e  master  reports  the  answer  suffident,  the  report  ope- 
rates  ipso  facto  to  dissolve  the  injuiiction.(a)  *And  where  the 
injunction  has  been  by  order  extended  to  stay  trial,  that 
order  falls  also  as  part  of  the  original  injunction,  without  a 
motion  to  dissolve :  the  necessary  effect  of  removing  the  com- 
mon injunction,  which  is  the  foimdation,  being,  that  the 
superstructure  is  also  removed.(6) 

injanctioii  not      Although  it  may  be  inferred,  from  a  passage  in  a  valuable 

supported  by 
exceptions  to 
master's  report      (a)  2  Y.  A^  B.  42.    2  Meriv.  4*79.     WoJIlet  y.  Bnasd,  Bunb.  30.     QMwnMm 

T.  Markhom^  2  Mad.  Rep.  365.     Pcyto  v.  Budson,  dt  ib.  overruling  the  pa»- 

sage  contra  in  Hinde,  598. 

(6)  Bi8?Uon  V.  Birch^  2  V.  &  B.  40. 


report  embraces  the  conclusions  which  the  master  has  come  to,  upon  aU  the 
matters  referred  to  him.  1  Barb.  Oh.  Pr.  p.  646.  Special  reports  contain  spe- 
cial circumstances  found  by  the  master,  as  a  guide  to  the  court,  for  some  further 
direction  or  decision  upon  those  facta.  Ib.  Bennett's  Off.  Mast  19.  The 
master  has  no  authority  to  make  such  a  report,  unless  he  is  directed  by  the 
decree  so  to  do.  Ib.  But  if  the  conclusion  which  he  is  required  to  draw  is  a 
question  of  law,  and  not  a  mere  legal  presumption  of  a  &ct,  he  is  permitted,  in 
the  exercise  of  a  sound  discretion,  and  without  an  order  for  that  purpose,  to 
make  a  special  report  submitting  the  legal  question  to  the  decision  of  the  court 
MaUer  of  Hemiup,  3  Paige,  305.  The  ma^te^is  only,  permitted  to  make  a 
special  report  where,  by  the  order  of  reference,  some  equity  is  reserved,  so  that 
the  case  must  be  brought  before  the  court  for  ftirther  directions  upon  the  coming 
in  of  the  report ;  but  where  all  the  consequential  directions  are  contained  in 
the  decree  or  order  of  reference,  the  master  must  decide  the  questions  of  law 
as  well  as  of  fact  which  arise  on  the  reference.  1  Barb.  Ch.  Pr.  646.  A  sep** 
rate  report  is  that  which  only  embraces  one  distinct  object  of  the  reference. 
Ib.  Where  the  inquiries  are  numerous,  and  it  is  of  Importance  that  a  part  of 
the  decree  should  be  satisfied  before  the  whole  of  the  proceedings  are  suffi- 
ciently matured  to  enable  the  master  to  make  a  general  report,  he  will  report 
separately  on  any  particular  inquiry.  Ib.  Formerly  the  master  was  not  at 
liberty,  unless  authorized  by  the  decree,  to  make  a  separate  report  2  Smith, 
143.  Under  the  former  chancery  practice  of  the  state  of  New  York,  it  was 
provided  by  rule  of  court  that  in  all  matters  referred  to  a  master,  he  should  be 
at  liberty,  upon  the  application  of  any  party  interested,  to  make  a  separate 
report  or  reports,  from  time  to  time,  as  he  should  deem  expedient  Rule  of 
Court  of  Chan.  1 08.  A  separate  report  is  never  allowed  except  for  the  purpose 
of  expediting  the  general  proceedings.  13  Paige,  211.  The  fonn,  manner  of 
preparing,  objecting  and  excepting  to,  and  confirming  separate  reports,  are 
nearly  the  same  as  upon  general  reports ;'  the  only  difference  being  that  where 
it  is  intended  to  act  upon  them,  the  cause  is  not  set  down  for  hearing,  as  it  is 
upon  a  general  report^  but  a  petition  must  be  presented  to  the  court  praying 
such  directions  as  arise  out  of  the  separate  report  1  Barb.  Ch.  Pr.  546.  2 
Dan.  Pr.  935. 


pertinence,  as  well  as  insufficiency,  are  made,  referred  and  disposed  of  together. 
Woocb  V.  MoreUand  others^  I  Johnson's  Ch.  Rep.  103. 
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book  of  practice(a)  that  the  plaintiff  by  taking  exceptions  to  ^^^^^ 
the  master's  report[l]  may  uphold  the  injunction,  yet  the 

(a)  1  Turn.  Oh.  Pr.  312. 

[X]  There  is  no  preciae  time  for  filing  exceptions  to  the  report  of  a  master  on 
the  insufficiency  of  the  answer,  as  it  does  not  require  confirmation.  Myera  v. 
Bradfordf  3  Johns.  Gh.  Rep.  434.  Costs  on  exceptions  are  like  oosts  in  all 
other  caseS)  subject  to  the  direction  of  the  court  Methodiet  JB^ieoopai  Church 
y.  JaejueSf  1  Johna  Gh.  Kep.  66.  If  the  defendant  submits  to  the  exception, 
the  plaintiff  has  his  costs ;  and  if  they  be  referred,  the  plaintiff  shall  hare  the 
oosts  of  the  exceptions  allowed,  and  the  defendant  his  costs  of  exceptions  dis- 
allowed, lb.  Exceptions  to  reports  of  masters  in  chancery  are  in  the  nature 
of  special  demurrers^  and  the  party  objecting  must  point  out  the  enor ;  other- 
wise the  part  not  excepted  to  will  be  taken  as  admitted.  WiOcea  et  ux.  y. 
Sogers  etdLon  appeal,  6  Johns.  Bep.  666.  A  court  of  chancery  cannot  set 
aside  a  report  upon  exceptions  not  taken,  and  require  further  proof;  not  even 
in  a  case  where  infiints  are  concerned,  when 'they  haTC  a  guardian.  lb.  In  a 
suit  between  the  representatiyes  of  a  &ther  and  the  repreeentatlyes  of  his  son, 
where  all  matters  in  controyersy  were  refsired  to  a  master,  the  court  refused 
to  allow  the  exceptions  nude  to  the  report;  the  transactions  being  yery  stale 
and  ancient)  and  most  of  them  fiuouly  dealings  and  concerns,  and  the  parties 
and  their  witnesses  haying  been  fiilly  examined  before  the  master.  Arden  y. 
Ardon,  1  Johns.  Gh.  Bep.  313. 

Ghancery  will,  upon  exceptions  to  a  master's  report,  order  the  master  under 
certain  dicumstanoes  to  fiimish  certified  copies  of  the  minutes  of  testimony, 
notes  and  memorandums  made  upon  the  testimony  by  them,  and  of  youchers 
produced  before  them.  Jacqwa  y.  Mefhodist  I^nseopal  Churehf  2  Johns.  Gh. 
Bep.  643.  Exceptions  to  an  answer  being  referred  to  a  master,  it  is  not  neces- 
saiy  for  the  defendant  who  has  argued  the  exception,  to  attend  again  before 
the  master,  and  make  objections  on  the  summons  to  hear  the  report  Mackie 
y.  Chiims,  Hopkins,  9.  On  taking  exceptions  to  a  master's  report^  the  party 
excepting  is  not  bound  either  to  make  a  deposit  or  to  set  down  the  exceptions 
to  be  ai^ed.  Either  party  may  set  them  down.  There  are  no  deposits  in 
this  court  except  by  express  rule.  Siaffard  y.  Bogera,  Hopkins,  98.  In  a  suit 
by  distributees  against  the  executors,  and  a  reference  of  the  matters  to  audit- 
ors, if  either  party  object  to  the  report  of  the  auditors,  the  exceptions  should 
be  taken  in  the  court  below,  and  not  in  an  appellate  court.  PremeUy.  PreweU, 
4  Bibb,  266. 

In  pursuance  of  a  decretal  order  in  chancery,  a  commissioner  made  a  sale  of 
trust  property,  and  ac^fusted  the  accounts  among  the  parties  to  the  8uit»  ascer- 
taining what  part  of  the  proceeds  they  were  respectiyely  entitled  to,  and  made  ' 
his  report  to  court  And  a  decree  was  entered  purporting  to  haye  been  made 
"  by  consent  of  all  parties  by  their  counsel  confirming  the  report  and  settlement 
thereby  made."  And  followed  by  an  order  directing  the  commissioner  to  col- 
lect the  proceeds  of  the  sale  and  distribute  them.  Held,  that  by  the  consent 
all  exceptions  to  the  report,  and  consequently  all  right  to  set  aside  the  sale, 
were  waiyed.  Story  y.  EawkinSj  8  Dana,  12.  In  a  suit  for  an  absolute  diyorce 
for  adultery,  where  the  matter  is  referred  to  a  master,  to  take  proof  of  the 
fects  charged  and  to  report  the  same,  with  his  opinion  thereon,  it  is  not  the 
proyince  of  the  master  to  decide  the  question  whether  the  adultery  charged  has 
or  has  not  been  committed :  but  he  is  merely  to  report  the  proofe,  with  his 
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Cause  ftgamst  contrary  hsB  been  repeatedly  determined ;  Lord  Eldon  ob- 
^  ^^^'       serving  that  a  case  of  pressing  injustice  mnst  be  shown,  to 

opinion  thereon,  fbr  the  ultimate  decision  of  the  oonrt,  no  exoeptioiii  eui  there- 
fore be  filed  to  his  report ;  but  the  objection  that  he  has  formed  an  erroneous 
opinion  upon  the  testimony,  must  be  made  at  tho  hearing  of  the  cause.  Bm- 
wick  V.  Renwick,  10  Paige,  420. 

An  error  apparent  upon  the  &ce  of  a  master's  report  in  a  matter  of  mere 
computation,  may  be  corrected  by  the  court,  although  no  exceptions  to  the 
report  have  been  filed.  Bogert  y.  Fumnan  and  oQyars^  10  Paige,  496.  Vide  1 
Yes.  sen.  199.  2  Munt  Rep.  285.  1  Barb.  Gh.  Pr.  567.  The  appropriate 
function  of  an  exception  to  a  master's  report  is  to  point  witii  distinctness  and 
precision  to  the  error  complained  of  An  objection  to  the  result  attained  by 
the  master,  upon  the  settlement  of  an  account,  is  too  general  to  be  noticed. 
It  is  the  duty  of  the  party  objecting  to  except  to  the  particular  items  aliowed 
or  refiised.  Akxamder  t.  Alexander,  8  A1&  Rep.  796.  Where  exceptions 
are  taken  to  a  master's  report,  it  is  not  necessary  for  the  court  formally 
to  allow  them  or  disallow  them  on  tlie  record.  OUver  r.  PiaU,  3  Howard, 
834.  It  is  sufficient  if  it  appear  from  the  record  that  afl  of  ^em  have  been 
considered  by  the  court,  and  allowed  or  disallowed,  and  the  report  reformed 
accordingly.  lb.  Where  an  account  has  been  referred  to  a  master,  and  ex- 
ceptions taken  to  the  report,  the  court  should  pass  upon  each  item  of  the  ac- 
count excepted  to.    Kelsey  v.  Hobby,  16  Peters,  269. 

A  master's  report  will  not  be  set  aside  upon  the  ground  that  the  master  was 
prejudiced  against  the  party  making  the  application,  and  had  been  concerned 
as  attorney  in  another  suit,  in  which  similar  questions  had  arisen,  where  such 
party,  after  being  apprized  of  these  objections  to  the  master,  has  proceeded 
before  him  on  the  reference,  and  has  filed  exceptions  to  his  report  JokMtm 
andioifeT:  Swart,  11  Paige,  385.  Objections  to  the  execution  of  a  reference 
by  a  particular  master,  if  valid,  should  be  made  before  such  master  has  heard 
and  decided  the  matter  pending  before  him,  on  the  reference.  'lb.  Objections 
cannot  be  made  to  the  regularity  of  a  master's  report,  after  the  par^  making 
the  objections  has  affirmed  the  regularity  of  the  report  by  excepting  to  the 
same.    lb,    (See  Am.  Chan.  Dig.  by  Waterman,  tit.  Masteb.) 

It  may  be  mentioned  here  that  where  the  master,  by  his  report^  states  all 
the  IkctB  correctly,  but  is  mistaken  as  to  the  legal  consequences  of  those  ftcts^ 
it  is  not  necessary  for  the  party  dissatisfied  with  the  master's  finding  to  except 
to  the  report,  as  the  question  decided  by  the  master  may  be  opened  upon  tat- 
ther  directions  without  exceptions.  Adamav.  Ckacton,  6  Yes.  226.  So  where 
focts  are  so  clearly  stated  in  a  report  as  necessarily  to  involve  a  particular  con- 
sequence, it  is  for  the  court  to  act  upon  the  fiicts  so  reported,  and  it  will  not 
be  a  proper  ground  of  exception  that  the  master  has  omitted  to  point  out  the 
consequence.    3ick  v.  MoUy,  2  M.  ft  E.  312. 

With  respect  to  the  class  of  reports  which  require  confirmation,  it  is  to  be 
observed  that  though  the  rule  is  generally  very  strictly  adhered  to,  of  notper^ 
mitting  exceptions  to  be  filed  where  there  have  been  no  previous  objections ; 
there  are,  nevertheless,  cases  in  which  the  court  win  permit  a  departure  fltm 
ft  Thus,  if  it  has  been  owing  to  accident  or  surprise  that  the  objections  have 
not  been  carried  in,  as  where  the  derk  in  court  omitted  to  give  I3ie  solicitor 
notice  of  the  warrant  to  sign  the  report,  the  court  permitted  exceptiona  to  be 
filed.  Bowker  v.  2^'kk8(m,  4  Mad.  489.  So  where  the  soHdtor  swore,  by  hit 
affidavit^  that  he  had  neglected  to  carry  in  objections;  because  he  was  not 
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call  upon  the  court  to  revive,  on  the  mere  ground  that  ex-  Cauae  against 
ceptions  are  taken  to  the  report ;  that,  upon  general  princi-  ^^^^ 
plea,  there  iras  much  less  mischief  in  considering  the  mas- 
ter's report  conclusive,  than  in  having  exceptions  upon  ex- 
ceptions, first  to  the  answer,  then  to  the  master's  report,  then 
in  the  shape  of  a  re-hearing,  and  lastly  an  appeal  to  the  House 
of  Lords.(a)[2]  This  point  had  been  long  before  determined 
by  Lord  Rosslyn,  when  it  was  said  that  the  meaning  of  the 
plaintiff's  undertaking,  to  procure  the  master's  report  in  four 
days,  was  that  he  will  procure  ths  master's  report  of  the  ihr 
sufficiency  of  the  defendants  answer  within  that  time.  That 
otherwise  it  would  merely  furnish  the  plaintiff  with  further 
means  of  delay,  and  there  would  be  exceptions  to  a  master's 
report  upon  every  reference  of  an  answer  to  an  injunction 
bill: [3]  that  the  plaintiff  was  not  without  his  remedy,  for  if 

(a)  1 Y.  &  B.  503.     2  Men  v.  479. 

■      ■  ■  ■        ■  ■  ■  ■  ■  I      ,    ..     .^  -  .... 

aware  that  it  wa8  necessary  to  take  objections  to  the  report  in  the  draft,  in. 
order  to  enable  him,  on  behalf  of  his  clients,  to  file  exceptions,  an  order  to 
permit  his  filing  exceptions  was  made,  although  the  master's  report  had  been 
filed  nisi^  Pennington  v.  Ijord  Muncaster^  1  Mad.  155.  In  VaMefnce  v.  Wddon^ 
(1  Dick.  290 ;  1  Mad.  340.  notis,  3.  C.)  upon  an  application  to  take  exceptions 
to  a  reporti  although  no  objection  had  been  carried  In  to  the  draft,  Sir  Thomas 
Clarke,  M.  R.  referred  it  to  the  master  to  review  his  report,  in  order  that  the 
partiee  might  have  an  opportunity  of  taking  exceptions  to  it 

[2]  Under  the  former  cliancery  practice  of  the  state  of  New  York,  if  the 
master  disallowed  the  exoeptions  htA  decision  thereon  was  final  as  to  the  ex- 
ceptions which  are  disallowed.  But  this  would  not  preclude  the  party  fropt 
insisting  upon  the  impertinence,  at  the  hearing  of  the  cause,  or  upon  any  eub^ 
sequent  proceeding  founded  upon  the  master's  Report  upon  the  reference,  or 
upon  the  taxation  of  the  general  costs  of  the  cause  or  of  the  reference.  Rule 
ofCofCh.  106. 

[3]  The  form  of  exceptions  to  a  master's  report  is  in  all  cases  nearly  the 
same.  1  Barb.  Ch.  Pr.  p.  651.  When  tlie  exceptions  are  taken  after  excep- 
tions have  been  carried  into  the  draft  of  the  report^  and  disallowed,  the  excep- 
tions should  be  in  conformity  with  the  objections ;  and  though  difierent  in 
form,  they  must  be  substantially  the  same.  2  Smith,  151.  Where  one  general 
exception  is  taken  to  a  report  including  several  distinct  mattery  and  the 
report  appears  right  in  any  one  instance,  the  exception  will  be  overruled. 
Hodget  y.  Solomons^  I  Cox,  249.  Gomperta  v.  Beeif  I  Young  &  Col.  114; 
Qreen  v.  Weaoer,  1  Sim.  404.  FrankUn  v.  Hunt^  4  Paige*  382.  Candler  v. 
FeUUf  1  7^.  427.  Exceptions  are  in  the  nature  of  special  demurrers,  and  the 
party  objecting  must  point  out  the  error ;  otherwise  the  part  not  excepted  to, 
will  be  taken  as  admitted.  WiikeB  v.  Bodgera^  6  Johj).  Hep.  566.  1  Barb. 
Ch.  Pr.  551,  552.  An  exception  wiU  not  lie  to  a  master's  report  for  inserting 
therein  irrelevant  matter.  Ritfford  v.  Bishop^  5  Russ.  360 ;  nor  because  it  was 
aot  filed  in  time — ^tbe  remedy  in  that  case,  being  by  an  application  to  set  it 
•fl^de  for  irregularity. 
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OauBe  against  the  court  should  be  of  opinion  that  *the  answer  was  not  suf- 
^^^^^<^-       ficient,  he  might  move  to  revive  the  injunction.(a)[l] 

Upon  the  same  principle,  where  the  master  had  allowed 
exceptions,  thinking  the  answer  insufficient^  but  the  master 
of  Bolls,  upon  exceptions  being  taken  to  that  rq)ort,  allowed 
them,  thinking  the  answer  sufficient^  Lord  Eldon  revised  to 
revive  an  injunction,  upon  the  ground  of  their  being  an  ap- 
peal from  that  judgment  of  the  Master  of  the  Bolls.  His 
Lordship  said,  that  a  more  mischievous  practice  could  not 
be  introduced,  than  to  uphold  an  injunction,  where  the  judg- 
ment of  the  court  was,  that  the  answer  is  sufficient,  upon  the 
supposition  that  the  judgment  might  be  reversed.(6) 

If  the  master  reports  the  answer  insufficient,  the  injunc- 
tion will  be  continued  till  the  exceptions  are  answered*; 
when  that  is  done,  the  defendant  may  again  move  to  dissolve 
the  injunction,  and  the  same  cause  maj  again  be  shown  by 
the  plaintiff  for  its  continuance.(c)[2] 

(a)  BoOiom  v.  Clark^  3  Goz,  428. 
Q))  ScoU  y.  Mackmtoah,  1 V.  &  B.  604. 
(c)  1  Turn.  Oh.  Pr.  3'?2. 

[1]  Ab  the  injunction  is  disBolved  upon  the  master's  report  of  the  insafBdency 
of  the  answer,  so  that  it  cannot  be  upheld  bj  the  plaintiifs  taking  exceptions 
to  the  master's  report^  neither  can  it  be  restored  upon  motion,  till  such  exoep- 
^ons  have  been  allowed.  And  where  the  master  had  reported  the  answer 
insufficient^  and  exceptions  were  taken  to  the  master's  report^  upon  hearing 
which,  the  court  was  of  opinion  that  the  answer  was  sufficient,  whereupon  the 
plaintiff  petitioned  for  a  re-hearing,  the  court  reftised  to  reyive  the  ii^unctaon 
till  the  rehearing  had  taken  place.  jSbott  y.  ifocifcinfiw^  1 Y.  ft  B.  603.  Where, 
howeyer,  an  ii^junction  has  been  dissolyed  in  consequence  of  the  master  haying 
reported  the  answer  sufficients  and  the  court,  upon  exceptions  to  the  master's 
report,  is  of  opinion  that  the  answer  is  insufficient,  the  plaintiff  maj  moye  to 
reyiye  the  injunction.    Bo&wm  y.  OUvrk^  3  Cox,  428. 

It  is  to  be  obseryed,  that  before  any  proceeding  is  taken  upon  the  master's 
report  upon  exceptions,  it  is  necessary  that  the  report  should  be  actually  filed, 
(Beame's  Ord.  292,)  and  therefore,  where  a  plaintiff,  after  the  master  had  made 
his  report  upon  exceptions^  but  before  it'  was  filed,  obtained  an  order  for  an 
hqunction,  the  injunction  was  held  to  be  irregular ;  (  Wynne  y.  Joeftson,  2  a  ft 
S.  226,)  and  so  if  a  plaintiff  obtains  an  order  for  leaye  to  amend,  and  that  the 
defendant  may  answer  the  amendments  and  exceptions  at  the  same  time, 
before  the  master's  report,  allowing  the  exceptions  has  been  filed,  it  will  be 
discharged.  Rushbon  y.  Troughton^  2  Sim.  33.  It  seems  scarcely  neceesary  to 
add,  that  if  such  an  erder  be  obtained  before  the  report  has  been  signed^  it  wiU 
be  irregular.    Job  y.  JSoriber,  2  Swanst  266. 

[2]  It  is  a  general  rule  that  after  exceptions  haye  been  filed,  no  new  excep- 
tion can  regularly  be  added.  Parridge  y.  Bayeraft,  11  Ves.  376.  But  upon 
special  cause  shown  to  the  courts  leave  will  be  giyen  to  amend  or  add  W  eo^ 
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In  the  Exchequer,  the  practice  is  materially  different,  as  Cause  against 
exceptions  are  there  not  made  the  subject  of  reference,  but         ^^' 
the  court  determines  upon  argument  in  the  first  instance.  Practice  as  to 

exceptions  in 
the  exchequer. 

oeptions — as  where  there  is  a  clear  mistake ;  there  being  two  causes,  and  the 
exceptions  being  taken  from  one  bill  instead  of  the  other.  Dolder  ▼.  Bank  of 
Englandf  10  Yea  284.  So  where,  b7  mistake^  the  exceptions  have  been  drawn 
from  the  draft  of  a  bill  instead  of  the  engrossment,  which  di£fered  from  the 
draft  materially.  Bancroft  v.  WerUworth^  10  Ves.  285,  n.  And  in  Northcote 
V.  Norihcole^  (1  Dick.  22,)  liberty  was  given  to  amend  exceptions  after  they 
had  been  argued.  But  it  does  not  appear  upon  what  ground  such  liberty  was 
given. 

It  has  been  stated,  that,  although  a  further  answer  can  only  be  referred  to 
the  master  upon  the  old  exoeptions,  the  plaintiff  may,  if  the  bill  has  been 
amended,  deliver  new  exceptions  applying  any  part  of  the  amendments  which 
he  does  not  think  sufficiently  answered ;  such  new  exceptions,  however,  must 
not  extend  to  any  matter  which  was  contained  in  this  bill  as  originaUy  filed. 
16th  Order,  May,  1845.    Art.  29. 

When  this  has  been  the  case,  the  plaintiff  must  go  before  the  master  upon 
the  old  exceptions,  as  they  apply  to  tlie  original  bill,  and  upon  new  exceptions 
as  to  the  new  matter  introduced  by  the  amendments.  Ibid.  In  such  case, 
however,  he  may  have  the  master's  judgment  upon  the  answer  to  the  am^id- 
ments  with  reference  to  such  parts  of  the  origmal  bill  as  applies  to  them.  If 
the  original  words  apply  to  the  amendments,  the  master  in  considering  whether 
the  answer  is  sufficient  as  to  the  amendments,  must  take  into  his  consideration 
everything  in  the  amended  bill  that  gives  a  construction  to  the  amendments. 
Per  Lord  Eldon,  ibid. 

The  proceedings  before  a  master  upon  a  second  or  third  reference  for  insuffi- 
ciency are  precisely  the  same  as  upon  a  first;  the  ma8tcr,*however,  in  deciding 
upon  the  exceptions,  is  not  to  look  at  the  second  or  third  answer  only,  but  he 
must  look  at  it  in  connection  with  the  preceding  answer.  Farquharson  v. 
BaJfimr^  1  Turn,  ft  Buss.  189. 

If  the  master,  upon  looking  into  the  uiswers  in  the  manner  above  stated, 
shall  still  be  of  opinion  that  no  sufficient  answer  is  given  to  the  matter  origi- 
nally excepted  to^  he  must  rex)ort  accordingly. 

If  it  be  a  second  answer  only  which  has  been  referred  to  the  master,  he 
must  fix  the  time  for  putting  in  a  further  answer,  and  specify  the  same  in  his 
report,  from  the  date  whereof  sudi  time  shall  run.  If  the  reference  be  of  a 
third  answer,  such  an  addition  to  the  report  seems  to  be  unnecessary,  the  con- 
sequence resulting  fit>m  a  third  answer  reported  insufficient  being,  as  we  shall 
presently  see,  different  from  those  resulting  from  a  second  insufficient  answer. 

It  appears  that,  in  Lord  Bacon's  time,  a  defendant  was  allowed  to  put  in 
four  insufficient  answers,  and  it  was  not  until  the  fourth  had  been  certified 
insufficient  that  he  was  to  be  committed  "  until  he  had  made  perfect  answer, 
and  tp  be  examined  upon  interrogatories  touching  the  points  defective  in  bis 
answer."  Beames's  Ord.  28.  Lord  Clarendon's  Orders,  made  about  the  year 
1661,  {Ibid  183,)  repeat  the  same  rule. 

Where  there  has  been  one  reference  on  exceptions  to  an  answer,  if  a  second 
or  third  answer  is  referred  for  insufficiency  on  the  old  exceptions,  it  should  be 
referred  to  the  same  master  if  he  remains  in  office  and  is  competent  to  act  in 
the  case.    LeggeU  v.  Dubois  and  offiersj  3  Paige  Rep.  477. 
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Cause  agaioBt  When  exceptions,  therefore,  are  -  taken,  the  plaintiff  may 
diasoiTing.  adopt  either  of  the  following  modes  of  proceeding : 
Showing  ex-  1st  He  may  show  exceptions  generally  ;  this  is  done  by  set- 
oeptions  gene-  ^^g  down  the  exceptions  to  be  argued  in  the  ordinary  way ; 
in  which  case  by  an  order  of  court  made  the  7th  of  May, 
1794,  he  must  on  filing  the  exceptions  give  a  four  day  rule, 
[*181]  one  day  exclusive  *the  other  inclusive  (upon  the  construc- 

tion of  which  it  has  been  decided  that  Sunday  is  one  of  the- 
four  days,)(a)  for  arguing  the  same  in  court  on  the  first  Tues- 
day, Wednesday  or  Friday  in  term  on  which  such  rules  shall 
expire,  provided  a  four  day  rule  shall  happen  to  expire  on 
a  Tuesday,  Wednesday  or  Friday ;  if  otherwise,  a  plaintiff 
instead  of  giving  a  four  day  rule  argue  the  same  on  the  first 
Tuesday,  Wednesday  or  Friday  that  shall  happen  after  the 
expiration  of  four  days  fix^m  the  day  of  filing  such  except- 
ions. Where  the  exceptions  are  thus  set  down  the  plaintiff 
may  proceed  to  argue  all  the  exceptions,  and  if  one  of  them 
be  allowed,  it  is  a  motion  of  course  to  apply  for  an  injunc- 
tion immediately,  which  will  continue  until  the  exceptions 
are  fiilly  an8wered.(i) 
Selw^  2d.  The  other  mode  which  the  plaintiff  may  adopt  is  as 
tion.  follows.    He  may  select  one  of  the  exceptions  which  he  con- 

siders material  to  the  merits  of  his  case,  and  then  give  notice 
to  the  defendant's  clerk  in  court,  of  a  motion  for  an  injunc- 
tion upon  opening  a  material  exception,  or  in  case  the  ex- 
ception shall  not  be  holden  material,  then,  that  an  injunction 
shall  issue  upon  the  merit^s  confessed  in  the  answer.  If  the 
plaintiff  has  not  filed  his  exceptions  in  due  course,  but  has 
been  permitted  to  file  them  nunc  pro  tunc ;  he  must  give  a 
four  day  rule  for  arguing.(c) 

If  the  exception  is  considered  materia],  the  injunction  is- 
sues of  course.    If  it  is  holden  to  be  immaterial,  or  is  found 
to  be  answered,  the  plaintiff  cannot  then  proceed  upon  any 
[*132]  ^^  *^®  other  exceptions,  *but  must  show  cause  upon  the 

merits  confessed  in  the  answer.  If  the  court  should  then  be 
of  opinion,  that  the  cause  is  destitute  of  merits  as  made  by 
the  answer,  the  plaintiff  may  give  a  rule  to  argue  the 
rest  of  the  exceptions  on  the  usual  day,  and  if  one  of  them 
only  should  hold,  it  will  entitle  the  plaintiff  to  an  injunction 

(a)  BuUer  v.  Grey,  2  Fowl  Ex.  Pr. 

(&)  2  Fowl.  Ex.  Pr. 

(c)  Edwards  v.  Sogcaihj  1  Price,  147. 
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wbioh  will  continue^  until  the  defendant  shall  put  in  a  per-  C^mum  agamat 
feet  answer  to  the  matter  of  the  exception.(a)  And  if  the  ^*^^^^™8f- 
exception  should  be  holden  immaterial,  but  an  injunction  is 
granted  on  the  merits,  the  general  set  of  exceptions  must  be 
disposed  of  either  by  arguing  them,  or  paying  the  defendant 
40^.  costs,  as  in  the  case  of  overruling  them.  But  the  latter 
is  the  more  usual  course. 

So  if  the  exceptions  selected  from  the  general  set  of  ex- 
ceptions should  be  held  material,  and  the  plaintiff  thereby 
obtains  an  injunction,  the  exceptions  must  be  disposed  of  by 
giving  the  ordinary  rule  to  argue  them,  and  then  they  are 
of  course  submitted  to,  and  the  defendant  puts  in  a  new 
answer.  The  same  course  is  taken  where  there  is  but  one  ex- 
ception filed.(i) 

Though  an  injunction  may  be  continued  on  exceptions^ 
yet  exceptions  to  an  answer,  without  a  report  of  its  insuffi- 
ciency, are  not  a  sufficient  cause  for  obtaining  an  injunc- 
tion.(c)  If  the  defendant  submits  to  answer  the  exceptions, 
he  must  in  the  Exchequer  signify  his  submission  to  the  ad- 
verse *clerk  in  court  two  days  previous  to  the  day  of  argu-  r*lS31 
ment,  and  upon  suggesting  to  the  court  that  the  defendant 
hath  submitted  to  answer  the  exceptions,  an  injunction  is 
granted  of  oourse  until  answer  or  fiirther  order.(cQ 

After  a  defendant  has  submitted  to  the  exceptions,  or  upon  Amendment 
argument  they  are  allowed;  if  it  is  necessary  to  amend  the  of  ^^^  «fter  ex- 
bill,  the  plaintiiF  must  immediately  apply  to  the  court  for  ^ttedto^r  al- 
that  purpose,  and  that  the  defendant  may  answer  the  amend*  lowed, 
ments  at  the  same  time  that  he  answers  the  exceptions.  [1] 

(a)  It  is  stated  in  North's  Life  of  Lord  Keeper  Guilford  that  his  lordship  in- 
troduoed  this  piaodoe  into  the  CSourt  of  Gbancezy,  vol  II.  p.  79,  8yo.  edition, 
1808.  There  is  no  trace,  howerer,  in  anj  of  the  booics  of  practice  of  its  ex- 
istence. 

(b)  2  FowL  Ex  Tt. 

(c)  Harrison,  Ch.  Pr.  648. 
id)  2  FowL  Ex.  Pr. 

[1]  An  answer  reported  by  the  master  to  be  insoffloient^  or  the  insnfflciencjr 
of  which  is  admitted  bj  the  defendant,  must  be  considered  as  no  answer,  and 
consequently  a  motion  to  amend  after  such  insoffloient  answer,  or  after  a 
demurrer  or  plea  orermled,  is  of  coune,  and  does  not  prednde  the  plamtiif 
from  obtaining  a  fhrther  order  of  coarse  ibr  the  amendment  of  his  bill  after  a 
soffldent  answer  has  been  pot  in.  Chase  t.  Dmihami  1  P&ige^  572.  It  most 
howerer  be  reccdlected  tiiat  an  answer  is  deemed  suiSlcient  until  the  report  of 
its  ingnfBoien<y  is  made  and  filed,  and  ftarthertiun  amendment  of  the  bill  made 
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Cause  against   This  is  a  motion  of  course ;  and  after  it  has  been  entered  and 
*^^^^^"*^-       served,  a  further  answer  cannot  be  received,  the  terms  of  the 

previously  to  the  filing  of  such  report,  operates  as  an  admission  of  the  soffi- 
dency  of  the  answer;  consequently,  however  insufficient  an  answer  may  be  in 
(act,  an  amendment  of  the  bill  before  the  report  of  such  insufficiency  is  ffled, 
will  have  the  effect  of  preventing  any  further  order  to  amend,  as  of  course. 

An  injunction  bill  will  not  be  amended,  unless  the  proposed  amendments 
are  distinctly  stated  to  the  court,  and  verified  by  the  oath  of  the  complainant ; 
nor  unless  a  sufficient  excuse  is  rendered  for  not  incorporating  them  in  the 
original  bill. 

The  application  to  amend  must  be  made  as  soon  as  the  necessity  of  the 
amendment  is  discovered.  Eodgers  v.  Rodgers^  1  Paige  Oh.  Eep.  -424.  Br  teoi 
OhancbIiLOB. — ^The  complainants  apply  to  amend  an-  isgunction  bill  after  an- 
swer, on  the  ground  that  exceptions  to  the  answer  have  been  allowed.  No 
affidavit  of  the  truth  of  the  charges  contained  in  the  proposed  amendments,  or 
excuse  for  not  inserting  them  in  the  original  bill,  is  flimished.  The  151^  rule 
of  this  court,  authorizing  the  complainant  to  amend  his  bill  of  ooivse,  and 
vnthout  costs,  on  exceptions  allowed  to  the  answer,  does  not  apply  to  an  in- 
junction bin,  or  to  any  other  which  has  been  sworn  to  by  the  party.  Such  was 
the  construction  given  to  the  11th  rule,  in  Poirker  <fb  Bliss  v.  Grani,  1  Johns. 
Oh.  Rep.  434.  And  in  Beekman  v.  Waters^  3  Johns.  Ch.  Rep.  410,  where  the 
defendant  had  submitted  to  answer  exceptions,  although  an  amendment  was 
allowed  on  the  particular  &ct8  sworn  to  in  the  petition,  OhanoeDor  Kent 
declared,  that  if  the  amendments  required  a  new  or  further  answer,  they  ought 
to  be  allowed  only  upon  payment  of  costs. 

A  loose  kind  of  practice  in  relation  to  amending  injunction  bills  has  crept 
into  this  court,  which  I  am  satisfied  has  been  productive  of  great  delay  and 
injustice,  and  for  whioh  there  appears  to  be  no  remedy,  except  by  adhering 
more  closely  to  the  ancient  practice  of  requiring  the  complainant  to  state  the 
whole  of  bis  equity  in  his  original  bill.  When  he  applies  to  amend  without 
prejudice  to  the  injunction,  he  must  state  the  proposed  amendments  distinctly, 
so  that  the  court  can  see  that  they  are  merely  in  addition  to  the  original  bill, 
and  not  inconsistent  therewith.  He  must  also  swear  to  the  truth  of  the  several 
matters  proposed  to  be  inserted  as  amendments,  and  render  a  valid  excuse  for 
not  incorporating  them  in  the  original  bill ;  and  the  application  to  amend  must 
be  made  as  soon  as  the  necessity  of  such  amendment  is  discovered.  Sharp  v. 
AsTUan^  3  Yes.  &  Beam.  144 ;  and  Mair  v.  Thdlusson,  in  note  to  page  145. 
Norris  v.  Kennedy,  11  Yes.  665. 

Where  a  part  of  the  exceptions  to  an  answer  are  allowed  and  a  part  disal- 
lowed, if  the  complainant  excepts  to  the  master^s  report  as  to  the  disallowance 
of  a  part  of  his  exceptions,  he  must  wait  until  his  exceptions  to  the  master's 
report  are  finally  disposed  of  by  the  court  before  he  will  be  entitled  to  an  order 
for  the  defendant  to  answer  the  exceptions  which  were  allowed  by  the  master. 
And  the  entry  of  a  common  order  to  answer  the  exceptions  allowed  befbre  the 
entering  of  the  order  of  the  court  on  the  exceptions  to  the  master's  report  is 
irregular.  The  proper  cotuse  in  such  a  case,  if  the  exceptions  to  the  maater'a 
report  are  overruled  by  the  court,  is  to  enter  the  special  order  in  conformity  to 
the  decision  of  the  court,  and  to  make  it  a  part  of  the  same  order  that  the 
defendant  put  in  a  ftirther  answer  to  the  exceptions  which  were  allowed  by 
the  master ;  or  the  complainant  may  have  a  common  order  to  answer  the  ex- 
ceptions allowed,  after  the  wpoxi  has  become  absolute  by  the  entiy  of  the 
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order  requiring  that  the  defendant  shall  not  only  answer  the  ^JJj^  »g«iwt 
exceptions,  but  the  amendments  at  the  same  time.(a)[2] 

(a)  Mayne  v.  Sbehia,  1  Diok.  265.    Maykr  t.  Bankey^  2  FowL  Bz.  Pr.  12. 
Lowrmce  v,  Partingkmf  ib.  21. 


special  order  OYemiling  his  ezoeptions  to  the  same.    New  York  Fire  Ins,  Co, 
T.  Laxorence^  6  Paige's  Ch.  Rep.  611. 

[2]  In  the  case  oi  Dipper  y.  Durante  3  Merivale's  Rep.  466,  the  defendant 
had  put  in  answer  to  an  injunction  bill,  and  in  a  case  where  an  injunction  had 
been  obtained,  and  exceptions  taken  to  the  answer.    Lord  Eldon  said  it  was 
of  course  to  grant  leave  to  amend,  so  long  as  the  defendant  had  not  put  in  a 
further  answer,  and  the  defendant  answers  the  amendments  and  exceptions 
together.  Nothing  was  said  in  the  order  as  to  the  injunction  being  served,  and 
it  was  taken  for  granted  that  the  amendment  did  not  prejudice  the  injunction 
previously  obtained.    So  in  the  case  of  Adney  v.  Fhod,  1  Madd.  Rep.  449,  a 
motion  was  made  for  leave  to  amend  the  bill,  after  exceptions  to  the  answer 
allowed,  but  not  answered.    It  was  a  case  in  which  an  injunction  had  been 
allowed ;  and  the  vice  chancellor  observed  that  the  words  *'  without  prejudice 
to  the  injunction  were  unnecessaiy  as  the  amendment  would  not  affect  the 
injunction.    The  condition  to  the  order  for  amendment,  that  it  should  be  with- 
out prejudice  to  the  injunction,  was  however  required  in  IHxon  v.  Redmond^  2 
Sch.  S^  LeC  615,  where  exceptions  to  the  answer  had  not  been  disposed  oC 
The  decision  of  the  vice  chancellor  was  oontraiy  to  what  Lord  Eldon  had  pre- 
viouslj  said  in  BUea  v.  Boeoawenf  2  Yes.  &  B«a.  101,  for  he  there  held  that  an 
injunction  fell  by  amending  the  bill,  unless  expressly  saved  in  the  order  for 
amendment    But  the  rule  as  declared  by  the  vice  chancellor  is  best  estab- 
lished.   In  Mason  v.  Murray^  Dickens'  Rep.  536.    Lord  Bathurst  held  that  an 
injunction  did  not  drop  of  course,  on  amending  a  bill,  for  the  amendment  might 
not,  in  the  least  degree  affect  the  iiyunction ;  and  the  report  of  Mr.  Dickens^ 
the  register  in  that  case,  appears  to  have  supported  that  point  by  veiy  sufficient 
considerations^  and  which  carried  conviction  to  tiie  mind  of  Lord  -Bathursb 
The  cases  seem  to  leave  no  doubt  of  the  practice  of  the  court,  in  allowing 
amendments  after  answer  to  an  injunction  bill ;  and  the  conclusion  which  they 
establish  is,  that  the  ii\junction  must  stand  or  fiedl  upon  the  original  bill  and  the 
answer  thereto,  and  the  amendments  cannot  be  used  in  support  of  the  injuno* 
tion.    In  JSharp  v.  AsJUoti^  3  Yes.  t  Bea.  144,  aftier  exceptions  to  the  answer 
were  allowed,  the  plaintiff  had  leave  to  amend  an  injunction  bill,  and  where 
Ihe  ix^unction  had  issued;  and  the  order  was  that  the  defendant  answer  the 
amendments  and  the  exceptions  at  the  same  time.    But  before  the  answer 
came  in  the  plaintiff  applied  for  leave  to  re-amend  on  payment  of  costs  and 
without  prejudioe  to  the  injunction ;  and  on  affidavit  that,  exeq^t  by  anatoer  to 
the  amended  biH  the  plaintiff  had  no  notice  of  a  material  &ct.    Lord  £ldon 
admitted  the  practice  to  amend  injunction  bills,  but  said  that  the  court  very 
zarely  allowed  a  re-amendment  of  an  amended  bill,  and  the  court  must  know 
what  were  the  proposed  amendments  and  whether  they  were  material,  and  the 
plaintiff  must  show  by  dear  and  positive  affidavit  that  he  had  not  knowledge 
of  the  facts  to  bring  the  case  upon  record  sooner.  So  in  Mair  v.  TheUusson^  cited 
in  note  to  2  Yes.  &   Beo.  145,  Lord  Eldon   allowed  an  amendment  to  an 
injunction  bill  after  an  application  by  the  defendant  for  fhrther  time  to  answer, 
and  then  a  re-amendment  in  specified  particulars.    See  Eenvndi  v.  Wiison^  6 
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Cwifle  agaioflt  Theie  ifl  upon  this  subject  a  difTerence  in  the  piactice  of  the 
two  courts.  In  the  exchequer  a  further  answer  cannot  be 
put  in  after  exceptions  have  been  taken ;  the  tender  of  the 
further  answer  is  considered  a  submission  to  the  exceptions, 
and  the  injunction  may  be  moved  for,  after  such  offer,  as  of 
oouise.(a)  But  in  the  Court  of  Chancery,  the  further  answer 
may  be  put  in  at  any  time  hefore  the  service  of  the  order  to 
amend,  &c.[3]     It  is,  as  observed  by  Lord  Alvanley,(6)  a 

[*1S4]  kind  of  race  between  the  plaintiff  and  defendant.    *The  de- 

fendant may  have  his  answer  ready,  and  file  it  as  soon  as  he 
hears  the  master's  opinion  is  against  him  upon  the  excep- 
tions ;  even  the  moment  exceptions  are  taken,  he  may  pre- 
pare and  file  a  better  answer;  and  afterwards  when  the 
plaintiff  moves  to  amend,  &c.  the  circumstance  of  the  defend- 
ant having  put  in  his  further  answer  will  be  a  grotmd  for 
refusing  the  order,  or  if  already  obtained,  be  a  reason  for  its 
discharge.(c)p.]     If  the  plaintiff  neglects  to  amend,  whereby 

(a)  Edwasrda  ▼.  JohnBon^  1  Prioe,  203. 

(6)  1  Vea  jun.  88. 

(e)  Bdhune  v.  Babenum^  2  Dick.  296.  PaJby  t.  Strnpaon^  2  Cox,  392.  Knox 
V,  Symmonds^  1  Yes.  jun.  87.  Wynne  ▼.  Owen^  dt  ib.  Farfridger.  Sayeroft, 
11  Yes.  618. 

Johns.  Ch..Rep.  81.  West  v.  Chhe,  1  Murphy,  191.  Bodgers  v.  Bodgers,  1 
Paige  Bep.  424.  In  the  oaae  of  Benwick  y.  WtZson,  the  oourt  allowed  an  in- 
junction bUl  to  be  amended  as  of  course,  after  the  answer  had  been  ezoepted 
to  as  insufBdent,  by  inserting  additional  statements  and  charges,  without  pre- 
judice to  the  ix^'unction,  and  without  costs,  but  refused  to  allow  amendmentfly 
hy  striking  out  or  altering  any  part  of  the  bill,  without  due  notice  of  the 
motion,  accompanied  by  an  affidavit  stating  the  precise  amendment  asked  for. 

[3]  A  defendant  may,  if  he  chooses,  file  a  ftuther  answer  before  the  master 
has  signed  the  report  as  to  the  insulBdency  of  the  first  answer.  Wytme  ▼. 
Jackaon^  2  Sim.  t  Stu.  226.  And  in  an  injunction  cause,  a  defendant  to  whose 
answer  exceptions  have  been  allowed,  is  entitled  to  file  a  ftirther  answer  after 
notice  to  his  solicitor  that  the  complainant  has  presented  a  petition  for  an  order 
to  be  at  liberty  to  amend,  and  that  the  defendant  may  answer  amendments 
and  exceptions  together;  provided  the  further  answer  be  filed  before  the  order 
is  actually  served.    Leybttm  t.  Green,  2  Buss.  5*77. 

[1]  The  form  of  a  second  answer  is  nearly  the  same  as  that  of  an  original 
answer.  The  title  of  it  must  correspond  with  the  order  under  which  it  is  put 
in,  and  if  there  are  no  amendments  it  should  be  entitled,  "The  fbrther  answer 
of  the  defendant  A.  B.  to  the  original  bill  of  complaint  of  the  complainant" 
If  there  are  amendments  it  should  be  "the  further  answer  of  the  defendant 
A.  B.  to  the  original  bill  of  complaint,  and  the  answer  of  the  same  def^dant 
to  the  amended  bill  of  the  complainant"  1  Barb.  Ch.  Fr.  195,  citing  2  Paige's 
Rep.  160;  1  Yes  &  Bea.  186. 

A  furtlier  answer  is,  in  cverr  respect,  similar  to,  and  is  ocmsidered  as  part 
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he  prevents  tlie  defendant  for  answering  the  exceptions,  the  O^^^e  against 
court  of  exchequer  permits  the  defendant  to  move,  on  notice,         ^"^' 
to  discharge  the  plaintiff's  order,  unless  he  amends  in  a  week ; 
and  the  court  on  that  motion  limits  him  to  that  (or  some 
other  short  period,  according  to  the  circumstances,)  and  on 
his  failure,  the  order  is  thereby  declared  to  be  discharged.(a)[2] 

(a)  2  Fowl  Ex  Pr.  12. 


oi;  the  answer  to  the  original  bilL  ThereforOi  if  a  defendant  in  a  further  aa« 
swer  repeats  anything  contained  in  a  former  answer,  the  repetition,  unless  it 
variee  the  defence  in  point  of  substance,  or  is  otherwise  necessary  or  expedient, 
will  be  considered  as  impertinent ;  and  i£,  upon  reference  to  a  master,  sacb 
parts  of  the  answer  are  reported  to  be  impertinent,  they  wiU  be  struck  out  as 
such,  with  costs,  which  are,  in  strictness,  to  be  paid  by  the  counsel  who  signed 
the  answer.  Mit£  Eq.  PL  256-7.  Ihe  y,  Green^  2  Paige's  Rep.  347.  Where 
the  Airther  answer  is  an  answer  to  amendments  as  well  as  to  exceptions,  the 
exceptions  should  be  answered  firsts  and  afterwards  the  amendments.  2  Eq. 
Drafts.  3.  New  exceptions  cannot  be  taken  to  a  further  answer  to  the  original 
bill  ,*  but  if  the  answer  be  considered  insufficient^  it  must  be  referred  back  to 
the  master  upon  the  old  exceptions.  WiUiaims  y.  Davies,  I  Sim.  t  Stu.  ^26L 
And  where  a  complainant  refers  a  second  or  third  answer,  upon  the  old  excep- 
tions, the  particular  exceptions  to  which  he  requires  a  further  answer  must  be 
stated  in  the  order  of  reference.  By  the  former  chancery  practioe  of  New 
York,  such  second  or  third  answer  must  be  referred  within  ten  days  after  it  is 
filed,  or  it  would  be  deemed  sufficient    1  Barb.  Gh.  Fr.  196. 

[2]  Exceptions  wiU  lie  to  answers  to  amended  biUs,  as  well  as  to  those  put 
into  original  bills ;  but  where  a  complainant  takes  no  exception  to  the  answer 
to  the  original  biU,  he  cannot  take  an  exception  to  the  answer  to  the  amended 
bill  upon  a  principle  which  would  hare  applied  equally  to  the  answer  to  the 
original  bill  1  Barb.  Ch.  Pr.  178,  citing  Ouey  y.  Leighton,  2  Sim.  &  Stu.  234. 
Benningkm  Iron  Co.  y.  Campbell^  2  Paige's  Bep.  ICO ;  ib.  369.  And  upon  a 
reference  on  such  new  exceptions  alone,  the  master  cannot  inquire  whether 
the  old  exceptions  were  fhUy  answered,  or  whether  any  part  of  the  original 
bill  to  which  the  old  exceptions  did  not  relate  was  answered  by  the  first 
answer  of  the  defendant  2  Paige,  160.  But  where,  after  a  defendant  had 
answered,  the  complainant  amended  his  bill,  by  stating  an  entirely  new  case, 
it  was  held  that  exceptions  would  lie,  although  some  of  the  interrogatories 
embraced  in  them,  were  contained  in  the  original  bill  Maazaredo  y.  MaiUand, 
S  Mad.  66.  So,  if  the  defendant,  in  answering  amendments,  alleges  fects  sim- 
ilar to  those  contained  in  his  first  answer,  and  not  called  for  by  the  amend- 
ments, but  alleges  them  without  the  circumstanoes  giyen  in  the  first  answer, 
and  interrogated  to  by  the  bill,  an  exception  will  lie.  Irvine  y.  VianOf  McCle. 
k  Young  Bep.  563.  Exceptions  haying  been  allowed  to  the  answer,  and  the 
bill  haying  been  amended,  and  the  usual  order  haying  been  obtained  that  the 
defendant  should  answer  the  amendment  and  exceptions  at  the  same  time,  the 
defendant  put  in  a  second  answer.  The  complainant  then  took  exceptions  to 
the  second  answer,  and  entitled  them  "exceptions  to  the  further  answer  to 
the  original  bill,  and  to  the  answer  to  the  amended  bill"  The  exceptions 
were  held  to  be  irregularly  entitled,  and  were  ordered  to  be  taken  off  the  file; 
because  new  ezoepUoDS  cannot  be  token  to  the  fVirther  answer  to  the  original 
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Oaxm  against  When  the  answer  is  foil,  and  the  plaintiff  is  consequently 

^^^'  without  hopes  of  continuiDg  the  injunction  by  taking  except 

Showing  tions,  he  must  show  cause  on  the  merits  or  equity  of  the  case 

meritfl,^^  oonfesfled  in  the  an8weT.(a)[8]    It  is  hardly  necessary,  how« 

(a)  1  Torn,  Oh.  Fr,  372. 


bill;  but  if  that  answer  be  considered  insufficient,  it  must  be  referred  bade  to 
the  master  upon  the  old  exceptions,     WtUtams  r.  DavieSj  1  Sim.  k  Stu.  426. 

[3]  Upon  a  motion  to  diseolve  an  injunction,  the  ooort  confines  itself  ezdu* 
slvely  to  the  consideration  of  the  combination  of  ikcts  set  forth  in  the  biD,  out 
of  which  the  equity  of  the  injunction  arises,  and  to  the  answer  of  the  defendant 
to  those  facts.  If  it  appears  that  the  facts  as  stated  in  the  bill,  looking  to  it 
alone,  give  rise  to  no  equity,  the  injunction  should  be  dissolved,  whether  the 
defendant  has  answered  or  not,  or  howerer  imperfectly  he  may  have  answered. 
Canal  Co.  t,  JRaUroad  Oo.j  4  Gill  &  John.  1.  The  facts  set  forth  in  the  answer 
are  alone  to  be  regarded;  not  the  opinions  of  the  defendant  Chase  r.  Man- 
hardt,  I  Bland's  Rep.  335.    See  I  Barb.  Ch.  Pr.  643. 

If  upon  bearing  the  motion  to  dissolve  the  injunction,  the  court  is  of  opinion 
that  it  was  improperly  granted,  or  that  the  case  made  by  the  complainant  is 
contradicted,  or  not  supported,  it  will  order  the  injxmction  to  be  dissolved, 
either  with  or  without  costs,  as  the  justice  of  the  case  may  appear  to  require. 
But  if  the  defendant  does  not  succeed  in  satisfying  the  court  that  the  injunc- 
tion ought  either  to  have  been  refused,  or  that  it  ought  not  to  be  continued, 
it  will  direct  it  to  be  continued  until  the  hearing.  3  Don.  357.  And  if,  in  the 
ease  of  an  injunction  to  restrain  waste,  or  anything  of  that  description,  the 
answer  admits  the  defendant  has  committed  waste,  or  has  threatened  to  com- 
mit it,  the  injunction  will  be  continued  till  the  hearing.  Packington  v.  Back' 
ington^  1  Dick.  101.    AtPy.  Gen.  v.  BurrowSy  ib.  128.    Anon.  8  Atk.  485. 

It  fhjquently  happens,  however,  that  upon  hearing  the  motion  to  dissolve 
the  injunction,  the  court  is  not  satisfied  as  to  the  right  of  the  complainant  to 
maintain  his  injunction.  In  such  cases,  if  the  doubt  arises  upon  the  facts  of 
the  case,  it  will  direct  an  inquiry  by  the  master,  or  an  issue,  {Agar  v.  Begenfs 
Canal  Co.^  Coopcr*8  Kep.  77;  2  Dan.  Pr.  734-5;  3  ib.  358;)  or  an  action  at 
law.  3  Dan.  358.  But  although  the  bill  seeks  merely  an  injunction,  or  an 
injunction  with  an  account  consequent  upon  it,  and  the  result  of  a  reference 
to  a  master,  or  of  an  issue  or  action  at  law,  is  un&vorable  to  the  complamanVs 
right  to  the  injunction,  the  defendant  cannot,  on  that  g^round,  move  to  dismiss 
the  bilL    Ib.  id.     Brooke  v.  Clarkej  1  Swanst.  550. 

An  injunction  will  not  be  dissolved  on  the  coming  in  of  the  answer,  unless 
the  defendants  positively  deny  all  the  equity  of  the  bill  A  denial  fh>m  infor- 
mation and  belief  is  not  sufficient.  WardY.  Van  Bokkelin,  1  Paige,  100.  Ap- 
(Korpe  V.  Comstock,  Hopk.  148.  Wakeman  v.  OHUspy,  6  Paige,  112.  "Where 
the  answer  does  not  deny  the  facts  charged  m  the  bill,  positively  and  fhUy, 
although  the  denial  be  as  full  as  can  be  given  by  the  party  under  the  drcum* 
stances,  the  injunction  will  not  bo  dissolved.  Jtoberts  v.  Anderson,  2  John.  Ch. 
Bep.  204.  And  it  seems  that  even  where  all  the  equity  of  the  bUl  is  denied 
by  the  answer,  it  is  not  a  matter  of  course  to  dissolve  the  injunction ;  as  the 
granting  and  continuing  an  injunction  always  rests  in  the  sound  discretion  of 
the  court,  to  be  governed  by  the  nature  of  the  case.  lb.  ib.  Moore  v.  RQton, 
Dev.  Eq.  Rep.  429.  Bank  of  Monroe  v.  Schermerhom,  1  Clarke,  803.  The 
statement  of  Uie  defbndant  must  be  at  least  credible.    Any  evasion  hi  not  re- 
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ever,  to  observe  tliat  in  a  bill  for  discovery  only  the  plaintiflf  Oatise  against 

diflsolving. 

Sponding  to  the  chargeB  in  the  bill,  or  an  extreme  improbability  in  the  state- 
ment of  the  defendant,  will  induce  the  court  to  retain  the  ii\janction.  Moart 
T.  ^ytem,  swpra,  WiiHams  y.  HaO^  1  Bland,  196.  So  if  the  defendant's  an- 
Byrer  is  contradictory.  Ibng  v.  OUvery  1  Bland,  199.  And  if  the  equity  of 
the  bill  is  not  charged  to  be  in  the  Icnowledge  of  the  defendant,  and  the  de- 
fendant merely  denies  all  knowledge  and  belief  of  the  tacts  alleged  therein, 
the  ix^junction  will  not  be  dissolved  on  the  bill  and  answer  alone.  Bodgers  r, 
Bodgers,  1  Paige,  426. 

So  if  the  court  can  see  in  the  facts  disclosed  in  the  answer,  good  reasons  for 
retaining  the  injunction,  it  will  be  retained,  notwithstanding  a  fUll  denial  of 
the  equity  of  the  bill  Bank  of  Monroe  y.  Schermerhom^  1  Clarke,  303.  Nor 
will  an  ii^junction  npon  a  creditor's  bill,  claiming  moir^  than  $100,  and  charg- 
ing equitable  assets  to  the  amount  of  more  than  $100,  be  dissolved  because 
the  defendant  in  his  answer  swears  that  he  has  not  equitable  assets  to  the 
amount  of  $100.     Sage  v.  Quay,  1  Clarke,  347. 

It  is  a  general  rule,  however,  that  if  the  &ct8  on  which  the  complainant's 
equity  rests  are  positively  denied,  the  i^jwiction  must  be  dissolved.  Gibson 
T.  Tatorif  1  Bland,  355.  The  answer  is  sufficient  if  it  disprove  the  facts  stated 
in  the  bilL  McFarkmd  v.  McDoweU,  1  Car.  Law  Repos.  110.  It  need  not  in- 
validate, by  fbll  proo^  the  &cts  in  the  bill.  The  defendant  need  only  show 
that  the  evidence  of  the  oomplainant  is  entitled  to  no  credit  Nor&i^s  ex'rs.  y. 
JtaroiOf  4  Band.  1. 

An  injunctk>n  agamst  a  corporation  cannot  be  dissolved  on  bill  and  answer, 
unless  the  answer  is  duly  verified  by  the  oath  of  some  of  the  corporators  who 
ore  acquainted  with  the  facts  stated  therein.  FuiUon  Bank  v.  New  York  <fc 
Sharon  Canal  Cb.,  1  Paige,  311. 

A  defendant  may  answer  an  injunction  bill  on  oatii,  for  the  purpose  of  mov" 
ing  thoreon  for  a  dissolution  of  the  injunction,  although  an  oath  is  waived  or 
18  not  neoessaxy.  But  such  answer  will  have  no  other  or  greater  force,  as  evi- 
dence, than  the  bill  Rule  36.  Mandiester  v.  Bay,  6  Paige,  295.  It  there- 
fore makes  no  differenoe,  on  an  application  to  dissolve  the  injunction  on  bill 
and  answer,  that  the  bill  is  supported  by  the  oaths  of  several  complainants. 
Manehegter  v.  Day,  m^a. 

Notwithstanding  the  waiver  of  an  answer  on  oath,  the  answer  must  be 
sworn  to  if  the  defendant  wishes  to  dissolve  the  iojunction  on  the  ground  that 
the  equity  of  the  bill  Is  fully  denied.  Bovgrty  v.  Ibpfing,  4  Paige,  94.  If 
the  answer  is  sworn  to,  however,  and  the  whole  equity  of  the  bill  is  denied 
by  it,  if  no  affidavit  of  a  disinterested  witness  is  annexed  to  the  bill,  the  in- 
junction will  be  dissolved ;  althou^  security  for  debt  and  costs  in  the  suit  at 
law  has  been  given,  under  the  provisions  of  the  Revised  Statutes  on  that  sub- 
ject   Manchester  v.  Bay,  6  Paige,  295. 

The  court  will  not  dissolve  an  injonetion  for  a  misjoinder  of  complainants, 
not  affecting  the  merits.  The  Dradesman^sBankY.  MerriU,  1  Pa^  302.  And 
on  such  a  motion  by  the  defendant^  the  fiict  that  a  person,  not  a  party  to  a 
suit,  has  also  been  enjoined,  Is  perfectly  immaterial  lb.  The  filing  of  a  re- 
plication does  not  prevent  a  motion  to  dissolve  the  injunction,  on  bill  and  an- 
swer. But,  if  the  proofe  have  been  taken,  the  court  will,  except  in  a  very 
(Special  case,  order  the  motion  to  stand  over  to  the  hearing.  Grandin  v.  Le 
Boy,  2  Paige,  609.  If  an  injunction  is  issued  upon  an  insufficient  bill,  or  one 
not  snffloientiy  verified,  it  will  be  dinolTsd  on  the  bill  alone.     OaimpbeU  y. 
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Cause  agahut  camiot  show  cause  upon  the  merit8.(a)[4]    As  it  frequently 
^^^*       happens,  when  the  day  for  showing  cause  is  arrived,  that  the 

(a)  Thompson  v.  Buibr,  I  Fowl.  Ex.  Pr.  287. 

Morriaon,  t  Paige,  16Y.  Bank  of  Orleans  ▼.  Skinner^  9  Paige,  306.  I(  on  the 
fiu»  of  the  bill,  it  ai^)ear8  that  the  complaiiiaiit  has  an  adequate  remedj  at 
law,  the  injunction  cannot  be  sustained.  MaUett  r.  The  WeyhoeaeU  Bank^  1 
Barb.  21*7.  If  the  answer  denies  all  the  equity  of  the  bill,  the  injunction  to 
stay  proceedings  at  law  will  be  dissolved,  of  course ;  otherwise,  it  will  be  con- 
tinued untU  the  hearing ;  and  where  it  may  be  necessary  to  ascertain  any  mat- 
ter of  &ct,  for  the  information  of  the  court,  it  must  be  on  an  issue  at  law, 
awarded  for  that  purpose.  Hoffman  t.  Lmngston^  1  Johns.  Gh.  211.  Bobertt 
T.  Andereonj  2  Johns.  Gh.  202.  Couch  t.  Ulstar  and  Orange  Turnpike  Co^  4 
Johns.  Oh.  26.  The  defendant  must  swear  to  his  answer,  though  the  oath  be 
waiyed,  or  he  cannot  more  upon  it  for  a  dissolution  of  the  injunction.  Dow- 
grey  y.  Topping^  4  Paige,  94.  The  bill  alleged  that  the  deeds  on  which  the 
defendant  founded  his  title  at  law,  were  fraudulent  The  answer  stated  that 
the  defendant  was  a  lonafide  purahaser,  and  not  privy  to  the  fraud,  that  he 
believed  the  title  to  be  good,  and  did  not  know  or  believe  the  deeds  to  be 
fraudulent :  held,  insufficient  to  dissolve  the  injunction,  staying  the  ejectment 
suit  at  law.  Roberta  v.  Anderson^  2  Johns.  Ch.  202.  A  bill  was  filed  to  set 
aside  a  deed  upon  which  ejectments  had  been  brought^  for  fraud,  alleged  to 
have  been  perpetrated  by  persons  other  than  the  defendants,  and  the  answers 
denied  the  fraud  upon  information  and  belief  The  chancellor  continued  the 
preliminary  injunction,  and  his  decision  was  sustained  by  the  court  of  errorflL 
ApOnorpe  v.  Comsioek,  Hop.  143 :  aff'd,  8  Oow.  386.  An  answer,  denying  all 
knowledge  and  belief  of  the  alleged  fraud  in  a  deed,  charged  as  the  fraud  of 
third  personS)  is  not  sufficient  to  warrant  the  dissolution  of  an  injunction 
against  suits  of  ejectment  prosecuted  on  such  deed.  Apihorpe  v.  Oomstoek^ 
Hop.  143.  Schermerhom  v.  MerriU,  1  Barb.  611.  An  answer  denying  the 
equity  of  the  bill,  only  upon  information  and  belief,  is  not  sufficient  to  sustain 
ft  motion  to  dissolve  the  injunction.  Ward  v.  Van  BoJdcelen^  1  Paige,  100.  An 
injunction  will  not  be  dissolved  on  an  answer  denying  all  knowledge  and  be- 
lief of  the  &cts  charged,  they  not  being  charged  to  be  in  the  knowledge  of 
the  defendant  Bodgers  v.  BodgerSf  1  Paige,  426.  A  general  denial  of  fivud 
cannot  be  urged  successfully  against  an  order  for  an  injunction,  when  iacts  are 
conceded,  from  which  frtiud  might  properly  be  inferred  by  the  oourt  or  a  jury. 
Litchfield  v.  PeUrni,  9  Barb.  187. 

[4]  Where  an  injunction  has  been  granted  upon  a  bill  of  disoovery  in  aid  of 
a  defence  at  law,  it  is  a  matter  of  course  to  dissolve  the  injunction  as  soon  aa 
the  answer  of  the  defendant  is  perfected,  whether  the  fiuds  ohai|^  in  the  bill 
are  admitted  or  denied. 

An  injunction  granted  upon  a  mere  bill  of  discovery  to  aid  a  defence  at  law, 
is  only  intended  to  delay  the  trial  until  such  discowy  can  be  obtained.  It  ia 
therefore  a  matter  of  course  to  dissolve  the  injunction  as  soon  aa  the  answer 
of  the  defendant  is  pertbcted,  whether  he  admits  or  denies  the  fiicts  charged  in 
the  bill.  As  the  only  object  of  this  bill  is  to  obtain  the  defendant's  answer  on 
oath,  to  be  used  on  the  trial  at  law,  there  can  be  no  ground  for  restraining  the 
party  from  proceeding  at  h^w  after  the  discoveiy  has  been  obtained. 

As  a  general  rule^  the  defendant  who  has  fiiUy  answered  a  biU  of  diBCOvery 
is  entitled  to  co6t&    If  the  fricta  diiarged  in  the  bill  are  denied,  the  plaintiff 
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plaintiff  is  not  fully  prepared  to  do  so,  it  is  of  coiarse  to  en-  ^^^^T™^ 

large  the  time  for  his  showing  cause,  upon  his  then  under- 

taking  not  to  except,  but  to  show  cause  on  the  merits :  this 

in  the  exchequer  is  a  *week,  if  the  application  be  in  term ;  if         r*136] 

at  the  sittings,  the  time  will  be  enlarged  to  the  first  day  of  the 

following  tenn.(a)    In  the  Court  of  Chancery  time  is  usually 

given  till  the  next  day  of  motions  ;(6)  but  in  a  case  where 

the  motion  to  dissolve  was  made  at  the  last  seal  after  Trinity 

term,  the  plaintiff  was  not  permitted  to  have  time  till  the 

next  day  of  motions  at  the  first  seal  after  the  long  vacation, 

but  was  ordered  to  show  cause  during  the  petitions.(c) 

There  is  a  convenient  practice  adopted  by  the  court  of  Previousopdep. 
exchequer,  by  which  the  defendant,  if  he  is  advised  that  the 
answer  is  sufficient,  may  accelerate  the  time  for  showing  cause 
upon  the  merits,  by  obtaining  what  is  called  the  Previous 
Order,  This  is  a  motion  of  course,  by  which  it  is  ordered, 
"  that  in  case  the  exceptions  taken  to  the  defendant's  answer 
shall,  upon  the  arguing  thereof  or  otherwise,  be  overruled, 
the  plaintiff  do  at  the  same  time  show  cause  on  the  merits,  why 
the  injunction  should  not  be  absolutely  dissolved."  This 
order  must  be  obtained,  and  served  at  least  two  days  before 
the  day  of  arguing  the  exceptions.  If  this  order  be  not  ob- 
tained, and  the  exceptions  should  be  overruled,  the  defend- 
ant must  either  on  that  day  or  afterwards,  move  for  an  order 
to  dissolve  the  injunction  upon  the  exceptions  being  over- 
ruled, unless  cause  shown  that  day  sevennight :  and  if  the 
plaintiff  should  then  show  cause  upon  the  merits  and  fEul, 
the  injunction  will  be  dissolved ;  but  the  defendant  will  in 

(a)  1  Fowl  Ex.  Pr.  284. 

(6)  6  Vea.  552.    Wy.  Pr.  Reg.  234. 

(c)  Bobinaon  y.  WardeU,  6  Tes.  562. 

must  paj  costs,  of  course,  as  there  is  no  waj  of  contesdng  the  tnith  of  the 
answer.  The  case  is  nerer  brought  to  a  hearing,  either  upon  bill  and  answer, 
or  upon  pleadings  and  prooft.  But  after  the  time  Ibr  excepting  has  expired, 
the  defendant  is  entitle  to  move  for  costs,  to  be  taxed  against  the  plaintifll 
(MoseL  Rep.  185.  Woodcock  r.  King,  1  Atk.  286.)  If  the  complainant  wishes 
to  protect  himself  against  costs^  on  a  bill  of  discovery,  he  must  apply  to  the 
defendant  in  the  first  place  to  gire  him  the  dedred  information,  or  to  admit  the 
fiMstB  of  which  a  discovery  is  sought ;  and  he  should  set  out  such  application 
in  his  btlL  In  that  case,  if  the  defendant  admits  the  fiK^  stated  in  the  bill,  ' 
and  that  he  refused  to  give  the  desired  information,  without  showing  any 
sufficient  excuse  for  such  roibsal,  he  will  not  be  entitled  to  costs.  Weymouff^ 
V.  Boffer,  1  Yes.  jun.  416.    BenneU  v.  SanderBy  4  John.  Oh.  Rep.  503.) 
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Ganse  against  the  meantime  have  suffered  the  delay  of  a  week  by  not  hav- 

^^"^*       ing  obtained  the  Previous  Order.(a) 
[*136]  ^In  showing  cause  against  dissolving  the  injunction,  it  is 

Affidarita  not  *  g^^^^ral  rule  that  nothing  can  be  read  but  what  appears  on 
to  be  read  in  the  iace  of  the  answer :  accordingly  the  case  of  Isaacs  v. 
to tiiettttswOT.  ^umpagej(b)  in  which  Mr.  J.  Buller  (upon  an  application 
after  answer  for  an  injunction  to  restrain  execution  on  a  ver- 
dict,) permitted  affidavits  to  be  read  in  contradiction  to  the 
answer,  has  been  since  repeatedly  overruled  ;(c)  and  it  has 
been  established,  that  except  in  the  case  of  waste,  to  which 
the  facts  in  Isaacs  v.  Humpage  were  erroneously  assimilated, 
affidavits  will  not  be  received  in  contradiction  to  assertions 
positively  made  by  the  answer.  [1]  It  is  scarcely  necessary 
to  remark,  that  the  answer  is  only  evidence  as  to  facts  to 
which  other  testimony  could  be  received,  and  therefore  an 
answer  which  alleged  that  the  true  intention  of  the  parties  to 
a  written  agreement  was  contrary  to  what  appeared  on  the 
fSsice  of  it,  was  not  admitted.((2)[2] 

(a)  1  Fowl  Ex.  Pr.  284. 

(h)  1  Ves.  jun.  421,  3  Bro.  C.  C.  463. 

(c)  LoM  V.  WiOiama,  6  Ves.  "798.  Hanson  v.  CfarcUner,  1  Ves.  308.  Berkd- 
ley  V.  Brymer^  9  Ves.  356.    Noruwy  v.  iZotw,  19  Vea  148. 

(d)  Bott  ▼.  Birck,  4  Madd.  265. 

[1]  The  general  rule  is  against  the  admission  of  affidavits  in  these  caaes^  and 
the  instances  in  which  they  have  been  admitted,  are  special  and  ezoeptiona  to 
the  general  rule.  Lord  Kenyon,  when  roaster  of  the  rolls,  appeals  to  hare 
doubted  the  ooirectness  of  the  practice  in  any  case.  They  hare  been  admitted 
in  cases  of  tocute  and  in  cases  analogous,  resting  on  the  same  principle^  and 
where  irreparable  mischief  might  ensue;  and  partnership  cases  haye  been 
brought  within  the  exception.  Gibbs  v.  Cole,  3  P.  Wms.  265 ;  Strathmore  t. 
BoweSj  2  Bro.  89;  S.  0.  Dickens,  673 ;  1  Ves.  jun.  427 ;  Jsaac  y.  Bumpage^  3 
Bro.  463 ;  G.  C.  Langston  r.  Boylsion,  2  Ves.  jun.  101 ;  Ckx>per's  Eq.  164 ; 
Berkeley  v.  Brymer,  9  Ves.  366.  IkuUmm  agt  Kirk,  1  Johns.  Ch.  Rep.  443. 
Nor  can  affidavits  be  read  in  support  of  the  answer  on  a  motion  to  dissolve  the 
injunction.  Hoffman  v.  Livingston,  1  John.  Ch.  Rep.  211 ;  Bobsrta  v.  Anehnont 
2  John.  Ch.  Rep.  202. 

[2]  By  the  former  chanoeiy  practice  of  the  state  of  Kew  York  an  ii^anctiofi 
would  not  be  dissolved,  although  the  whole  equity  of  the  bill  was  denied  by 
the  answer,  unless  the  answer  was  swwn  to.  And  where  the  oomplainani 
w^ved  an  answer  on  oath,  if  he  annexed  to,  and  filed  with  his  bill,  affidavits 
of  other  persons  verifying  the  ftots  stated  therein,  it  was  not  a  matter  of  ooona 
to  dissolve  the  iiy'unction  on  the  oath  of  the  defendant  (Rule  of  Court  of  Chan. 
37.)  Notwithstanding  the  waiver  of  an  answer  on  oath,  the  answer  most  be 
sworn  to,  if  the  defendant  wishes  to  dissolre  the  iigunction  on  tiie  ground  that 
the  equity  of  the  bill  was  fblly  denied.  Ikmgrey  v.  Topping^  4  Ftuge  Rep.  94* 
If  the  answer  was  svom  to,  however,  and  the  whole  equity  o^  the  bill  waa 
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There  are  instances  noticed  by  Lord  E]don,(a)  in  which  C^se  agauut 
the  court  has  admitted  affidavits  to  be  read  in  support  of  al.  ^^^• 
legations  made  by  the  bill,  where  those  allegations  related  to 
the  acts  of  the  parties,  and  *the  defendant  by  his  answer  [*1S7] 

has  neither  admitted  nor  denied  the  truth  of  them.  Thus  in 
the  case  of  an  injunction  to  stay  proceedings  at  law  upon  a 
promissory  note  given  by  the  plaintiff  to  the  defendant's  tes- 
tator ;  the  plaintiff,  ih  showing  cause  on  the  merits,  relied 
principally  on  certain  letters  set  forth  in  the  bill,  and  therein 
stated  to  have  been  written  by  the  testator  to  the  plaintiff; 
which  letters  were  neither  admitted  nor  denied  by  the  an- 
swer, the  defendant  alleging  that  he  knew  nothing  about 
them :  the  plaintiff  upon  this,  claimed  the  liberty  of  verify- 
ing the  letters  by  affidavit,  and  reading  them  in  support  of 
the  injunction ;  and  Lord  Eldon,  upon  the  terms  of  the  plain- 
tiff verifying  them,  continued  the  injunction.(J)[l] 

In  a  remarkable  case,(c)  stated  in  a  former  page,((2)  which 
was  a  motion  by  a  cestui  que  trust,  not  a  party  to  a  cause,  to 
dissolve  an  injunction  obtained  against  his  trustee,  who,  in 
collusion  with  the  plaintiff,  would  not  put  in  his  answer ; 
Sir  J.  JekyU  not  only  permitted  the  answer  of  the  plaintiff 
to  a  bill  jBIed  by  the  cestui  que  trust  against  him  and  the  trus* 
tee  to  be  read  upon  the  motion,  but  also  affidavits  of  the  cestui 
que  trust  of  offers  of  satisfaction  and  payment  by  instalments 
made  to  him  by  the  plaintiff. 

There  is  a  case  before  Lord  Eldon,  strongly  illustrative  of 
the  attention  paid  to  the  rule,  that  affidavits 'cannot  be  read 
in  contradiction  to  the  answer.  [2]     An  injunction  had  been 

(a)  Morgan  v.  GoodCy  3  Mer.  10. 
(&)  J}9ggart  y.  Sewlett,  1  Merir.  499. 
(c)  Lord  Dekin  v.  Smyfh^  Mose.  365. 
{d)  Ante,  p.  115. 


denied  by  it,  if  no  affidavit  of  a  disintereBted  witness  was  annexed  to  the  bill, 
the  injunction  would  be  diasolyed ;  although  security  for  debt  and  costs  in  the 
suit  at  law,  had  been  given,  under  the  provisions  of  the  Revised  Statutes  on 
that  subject.     Manchester  v.  Day^  4  Paige,  94. 

[1]  Where  an  iigunction  had  been  obtained  against  several  defendants,  co- 
partners, three  of  whom  had  answered,  but  the  fourth  had  not^  the  three  who 
had  answered,  moved  to  dissolve  the  injunction,  but  the  court  treated  it  as  a 
joint  injunction,  and  therefore  held  that  the  complainant  was  entitled  to  read 
affidavits  against  the  answers.    Naylor  t.  WdUngton^  8  Sim.  396. 

[2]  The  dedflions  under  the  New  York  Code  of  Procedure,  on  this  subject, 
are  somewhat  conflicting. 

A  oomplftint  verified  in  punnaDoe  of  §  188  of  tiie  oode^  is  not  soffident  to 
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Oaofle  against   disgolved  upon  an  answer  having  been  pnt  in,  denying  all 
^*^^^™^'       the  circnmstances  of  the  bill :  a  true  bill  for  perjury  upon 

aathorise  an  iigrmction  to  issue,  And  an  answer  thus  Terifiod,  is  not  sofBcient 
to  support  a  motion  to  dissolve  an  injunction.  They  are  when  thus  verified, 
mere  pleadings.  But  an  affidavit  can  be  annexed  in  such  form  as  to  verify 
positively  the  allegations  of  a  complaint,  and  make  it  a  part  of  the  affidavit 
necessary  to  be  used  on  an  application  for  an  injunction.  And  such  form  as 
was  formerly  used  in  the  jurat  to  verify  a  bill  in  chancery  would  be  sufficients 

The  same  rules  apply  to  make  an  answer  an  affidavit,  sufficient  to  found  » 
.     motion  to  dissolve  an  injunction. 

Where  a  motion  by  defendant  to  dissolve  an  injunction  is  made  upon  an 
answer  thus  verified,  the  plaintiff  is  at  liberty  to  oppose  the  motion  on  new 
and  additional  affidavits.  Edwcerd  Eoome  and  another  v.  Walter  Wi  Wd>b,  3 
Howard's  Pr.  Rep.  327.  Per  Paricer  J.— "Under  the  Code  of  Procedure  a 
complaint  verified  as  required  by  §  133,  is  a  mere  pleading  and  not  a  sufficient 
foundation  for  the  allowance  of  an  injunction.  An  order  for  injunction  cannot 
be  made  except  on  the  affidavit  of  the  plaintiff  or  of  some  other  person — 
§  193.  It  is  not  necessary  however  that  the  plaintiff  Should  make  a  separate 
affidavit,  repeating  over  all  the  statements  of  the  complaint  An  affidavit  can 
be  annexed  in  such  fonn  as  to  verify  positively  the  allegations  <^  the  oomplaint. 
An  ii^unction  could  never  be  allowed  under  the  former  practice,  nor  can  it  be 
now,  on  an  affidavit  founded  merely  on  information  and  belief  An  affida- 
vit annexed  to  the  complaint,  in  the  form  of  the  jurat,  by  which  a  bill  in 
ehanoeiy  was  formerly  verified,  is  sufficient,  and  makes  the  complaint  a  part 
of  the  affidavit  for  the  purpose  of  applying  for  an  injunction. 

"The  same  rules  apply  to  the  answer.  If  the  defendant  wishes  to  avail  him- 
self of  the  facts  stated  in  it,  on  a  motion  to  dissolve  the  injunction,  he  may 
make  it  an  affidavit  in  the  same  form  above  pointed  out  with  regard  to  the 
complaint  or  otherwise ;  but  the  verification  required  by  the  133  section,  is 
not  sufficient,  except  for  the  purpose  of  making  it  a  pleading. 

"  The  defendant  «iay  move  to  diaaolve  the  iz^unction  on  the  complaint  and 
affidavits  on  which  it  was  granted ;  or  upon  affidavits  on  the  part  of  defendant 
with  or  without  the  answer — §  198.  And  in  the  latter  case  the  plaintiff  may 
oppose  the  motion  by  affidavits  or  other  prooii^  in  addition  to  those  on  wfaidi 
the  injunction  was  granted — §  199. 

"  If  therefore  the  defendant  moves  on  his  answer  so  verified  as  to  make  it  an 
affidavit^  (and  it  is  only  in  that  form  that  he  can  avail  himself  of  the  allegations 
contained  in  it  on  such  motion,)  the  plaintiff  is  at  liberty  to  oppose  the  motion 
on  new  and  additional  affidavits." 

Where  a  defendant  moves  to  dissolve  an  injunction,  and  founds  his  motion 
on  the  complaint  and  answer,  the  plaintiff  cannot  use  affidavits  on  showing 
cause,  even  if  the  answer  is  verified  as  required  by  the  code.  Servom  v.  Ska^ 
fiard,  2  Code  Bep.  66.  Per  Edwards,  J.— "The  word  affidavit  in  aectkm 
225  can  hardly  be  construed  to  mean  answer.  We  find  the  woids  answer 
and  affidavit  throughout  the  code,  applied  to  different  objects,  and,  certainly, 
in  their  ordinaiy  acceptation,  they  are  not  eynonymons.  There  are  some 
words  in  the  code  which  the  Legislature  intended  should  have  a  dtffei«nt 
signification  ttom  that  usually  assigned  them ;  these  liave  been  enumerated, 
and  their  arbitrary  definitions  given.  The  word  affidavit  is  not  among 
the  words  to  which  the  Legislature  have  attaciied  a  peculiar  ninM^tig^  and 
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that  answer  had  *been  found  by  the  grand  jury.     Upon  this  Cause  againat 
the  plaintiflf  moved  to  revive  the  injunction;  and  in  support  ^^*^l^"^- 

I  see  nothing  in  the  code,  nor  am  I  aware  of  any  decision  which  would 
justify  me  in  holding  that  an  answer  verilled  in  conformity  with  the  code  is  an 
affidavit.  The  plaintiff,  therefore,  cannot  be  permitted  to  introduce,  in  opposi- 
tion to  this  motion,  any  affidavits  or  other  proofe  in  addition  to  those  on  which 
the  injunction  was  granted." 

On  motion  by  a  defendant  to  dissolve  an  injunction  order,  where  such  motion 

is  founded  on  the  papers  on  which  the  injunction  order  was  granted,  and  the 

'answer,  verified  in  the  manner  prescribed  in  the  code  for  verifying  pleadings, 

the  plaintiff  cannot  read  his  reply  or  introduce  further  affidavits  in  opposition 

to  the  motion.     Hartwdl  v.  KingMey^  2  Code  Rep.  101. 

Sandford,  J. — "  After  examining  the  question  decided  that  where  the  defend- 
ant moves  on  the  answer  alr)ne,  the  plaintiff  c;mnot  read  contradictory  affida- 
vits. It  had  lately  been  so  decided  by  the  Supreme  Court,  and  he  believed 
tliat  all  the  judges  of  this  court  had  coincided  in  that  opinion. 

"  The  reply  is  also  inadmissible,  it  being  proof  contradictory  of  the  answer. 
In  this  respect  tlie  present  accords  with  the  old  equity  practice  in  regard  to 
the  granting  or  dissolution  of  injunctions,  and  the  verification  prescribed  by 
the  code  does  not  render  the  answer  an  affidavit  within  the  meaning  of  section 
226. 

^^  The  answer,  however,  does  not  contain  such  a  fiill  and  consistent  denial  of 
the  equities  of  the  complaint  us  to  authorize  the  court  to  dissolve  the  injunc- 
tion at  tbis.stage  of  the  action.    It  must  therefore  be  retained,  and  the  motion 
denied  with  costs." 

Where  the  defendant  moves  to  vacate  an  injunction  on  an  answer,  verified 
as  required  by  the  amended  code,  it  will  be  considered  as  made  upon  affidavit  • 
and  the  plaintiff  will  be  entitled  to  oppose  the  same  by  affidavits  or  other 
proofs,  in  addition  to  those  on  which  the  injunction  was  granted. 

Under  the  code  as  it  originally  passed,  neither  a  complaint  nor  an  answer 
could  have  the  force  or  effect  of  an  affidavit.  They  were  merely  pleadings. 
Tbs  verification  required  was  too  loose  to  allow  them  to  be  used  as  affidavits 
on  sn  application  for  an  injunction,  or  a  motion  to  dissolve  it.  (.B  How.  Pr. 
Bep.  327.)  But  the  form  of  the  jurat  is  now  so  altered  by  the  amended  code, 
as  to  change  the  practice  in  this  respect  Tlie  party  now  swears  to  the  facts 
stated  in  the  complaint  or  in  tlie  answer  as  positively  and  substantially  and  in 
the  same  form  as  he  formerly  did  under  the  chancery  practice.  Where  an 
application  is  made  to  vacate  an  injunction  on  an  answer  thus  verified,  the 
plaintiff  is  at  liberty  to  oppose  the  same  by  affidavits  or  other  prooff^  in  «dd;< 
tion  to  those  on  which  the  injunction  was  granted.     Code  §  226. 

Per  Harris,  J. — "  A  question  was  made  upon  the  hearing  of  this  motion  ap 
to  the  right  of  the  plaintiff  to  read  affidavits  in  opposition  to  the  motion.  The 
defendants  have  put  in  their  answer  and  have  verified  it  by  affidavit  in  the  man- 
ner required  by  the  1 57 th  section  of  the  code.  Upon  this  answer  they  found  their 
motion  to  dissolve  the  injunction.  1  he  plaintiff  insists  that  the  motion  is,  withia 
the  meaning  of  tlie  226th  section  of  the  code,  ^^an  applicatioa  upon  affidavit^** 
which  entitles  him  to  "oppose  the  same  by  affidavits  or  other  proo&."  The 
defendants,  on  the  other  hand,  insist  that  their  affidavit  verify iug  their  answer 
IS  but  a  neoessary  part  of  their  pleading,  and  that  the  motion  to  vacate  the 
ii^junction  upon  the  complaint  and  answer  does  not  entitle  the  plaintiff  to  sup- 
port the  iujonction  by  farther  affidavits.    The  former  practice  of  moving  tQ 
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Omm  againsi  of  the  motion  a  passage  was  cited  from  Tothill,  114,  stating, 
^'  that  where  there  was  a  prosecution  for  peijnry,  the  court 
granted  an  injunction.  Lord  Eldon,  after  noticing  that,  in- 
dependent of  that  dictum,  there  was  no  trace  of  any  such 
practice,  and  that  he  should  be  exceedingly  unwilling  to 
make  a  precedent  for  the  first  time,  added,  "If  the  answer 
denies  all  the  circumstances  upon  which  the  equity  is  found- 
ed, the  universal  practice,  as  to  the  purpose  of  dissolving  or 
not  reviving  the  injunction ;  is  to  give  credit  to  the  answer ; 
and  that  is  carried  so  &r;  that  except  in  the  few  excepted 
cases,  though  five  hundred  aflSldavits  are  filed,  not  only  by 
the  plaintiff  but  by  many  witnesses,  not  one  could  be  read 
as  to  this  purpose,  p.]     That  being  the  rule,  and  the  injunc- 

dissolye  an  ii\jimetion  npon  bOl  and  answer  is  in  &yor  of  tills  oonstniction ; 
although  the  proyiedons  of  the  code  is,  in  this  respect,  not  very  dearly  expressed 
I  do  not  see  how  eflTeot  is  to  be  given  to  it  without  allowing  the  oonstmction 
ibr  which  the  plaintiff  contends.  The  225th  section  provides,  that  the  appli- 
cation to  vacate  an  injunction  may  be  made  either  upon  the  papers  upon  which 
the  injunction  was  granted,  or,  *upon  affidavits,  with  or  withoat  an  answer.' 
The  defbndanVs  application  clearly  belongs  to  the  latter  class,  for  they  relj 
npon  their  yerifled  answer,  as  well  as  the  plaintiff's  papers.  It  must,  there- 
fore, be  regarded  as  an  application  '  made  upon  affidavits,*  within  the  mean- 
ing of  the  226th  section  of  the  code.  I  thmk,  therefore,  that  the  opposing 
affidavits  are  properly  to  be  considered  in  deciding  the  motion.''  6  Howard^ 
Pr.  Kep.  268. 

[1]  On  a  motion  to  ^ow  cause  why  an  mjunction  should  not  iasoe^  the 
defendant  may  read  in  opposition  to  the  motion  the  affidavits  of  third  perscms^ 
although  he  has  put  in  his  answer  denying  the  whole  merits  of  the  oomplaint 
The  answer  in  such  case  is  only  used  as  an  affidavit  IHie  ooort  will,  however 
permit  the  plaintiff  to  put  in  affidavits  in  reply  to  such  new  matter.  Fkfrenes 
V.  Bates,  2  Code  Rep.  110. 

The  court,  per  Mason,  J.,  m  this  case,  remarked  that  "The  questions  raised 
on  the  argument  were  principally  those  of  practice,  some  of  which  have  never 
been,  so  far  as  I  can  discover,  settied  in  this  State. 

"The  {daintiff's  counsel,  in  the  first  place^  objected  to  any  affidavits  being 
read  in  support  of  the  answer.  The  objection,  however,  is  overruled  by  the 
case  of  the  VOage  of  Seneca  FaUs  v.  MaBUhews,  10  Paige,  60^  in  whidi  tho 
chancellor  expressly  held,  that  in  a  case  like  the  present^  upon  an  order  to 
show  cause  why  a  {Nreliminary  injunction  should  not  be  granted,  whether  a 
temporary  injunction  is  or  is  not  allowed  in  the  meantime,  the  defendant  has 
a  perfect  right  to  introduce  his  own  or  any  other  affidavits  fer  the  purpose  of 
showing  that  the  injunction  should  not  be  granted  or  asked  fi>r,  and  that  he 
may  use  such  affidavits  in  a  case  of  that  kind,  although  he  had  put  in  his 
answer,  denying  the  whole  equity  of  the  bill,  or  has  neglected  to  answer  the 
bill  folly,  so  that  his  answer  may  be  excepted  to  for  ansufficiency^-lbr  the 
answer,  he  adds,  in  such  a  case,  is  only  used  as  aa  affidavit  on  the  part  of  the 
defendant,  in  opposition  to  the  complainant's  applioation. 
"  The  pluntiff's  counsel  next  insisted  that  he  was  enUUed  to  the  iigunction, 
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tion  being  dissolved  upon  the  credit  given  to  the  answer  for  Cause  against 
this  purpose,  the  question  is,  whether  the  answer  is  to  be  thus         ^^^' 

because  the  facts  on  which  the  equity  of  the  bill  rests  were  not  denied  by  the 
answer,  and  contended  that  on  this  motion  the  court  could  not  regard  matter 
in  ayoidance,  set  up  in  the  answer  and  supported  by  the  affidavits,  however 
conclusive  such  matter  might  be  against  the  plaintiff's  rights  but  the  defendant 
must  continue  under  the  injunction  until  the  hearing.  And  the  cases  cited  by 
the  coxmsel  from  Maryland  certainly  support  the  proposition.  In  the  BeUona 
Company's  case^  3  Bland's  Ch.  422 — U5,  it  is  stated  by  the  chancellor  to  be 
'  a  well  established  rule,  that  on  a  motion  to  dissolve  an  injunction,  the  de- 
fendant can  only  ask  for  a  dissolution  upon  so  much  of  his  answer  as  is  properly 
responsive  to  the  bill ;  no  new  matter  in  avoidance  making  its  appearance  for 
the  first  time,  can  in  this  stage  of  the  cause  be  allowed  to  form  any  part  of  the 
defendant's  motion  for  a  dissolution.  It  is  a  direct  and  responsive  denial  of  the 
facts  composing  that  case,  on  which  the  plaintiff's  equity  rests,  which  alone 
can  entitle  the  defendant.'  The  same  doctrine  is  held  in  other  cases  reported 
in  the  Maryland  Keports,  and  also  in  Lindsay  v.  Etheridge^  I  Dev.  A;  Batt  38. 
With  all  due  respect  to  these  authorities,  I  confess  myself  so  dull  as  not  to  see 
the  force  of  their  distinction.  If  a  defendant,  in  answer  to  a  bill  asking  for  an 
ii^unction  against  the  violation  of  a  covenant  alleged  to  have  been  entered  into 
by  himi  should  deny  that  he  executed  the  covenant,  the  injunction  according 
to  these  cases  would  not  be  granted,  or  if  granted,  would  be  dissolved.  I^ 
however,  he  should  admit  that  the  covenant  had  been  made,  but  should  set  up 
a  release  l^  the  plaintiff,  so  that  it  was  no  longer  in  existence,  the  injunction 
must  be  granted,  or  if  granted,  continued  till  a  final  decree.  What  greater 
potency  or  virtue  there  is  in  an  oath  denying  an  allegation  than  in  an  oath  con- 
fessing and  avoiding  it,  I  cannot  divine. 

"  Such  a  doctrine  has  never,  I  believe,  been  held  in  this  State.  There  is, 
indeed  a  dictum  to  that  effect  by  Cliancellor  Kent,  in  Minturn  v.  Seymour^  4  J. 
C.  R  499,  m  which  that  eminent  judge  says  of  the  answer  in  that  case,  that  it 
endeavored  to  strengthen  the  defendant's  cause  by  the  introduction  of  new 
matter — and  if  the  defence  rested  on  such  new  matter,  and  had  admitted  the 
equity  set  forth  in  the  bUl,  then,  according  to  the  reason  of  the  thing,  and  the 
general  rule  declared  in  Alkm  v.  Crobroft^  Bamadiston's  Ch.  Bep.  373,  the  in- 
junction ought  to  have  been  continued  to  the  hearing.  But  in  this  case,  he 
added,  the  equity  of  the  bill  is  denied.  The  case  from  Bamadiston  was  cited 
on  the  aigument  of  this  motion,  and  fully  bears  out  the  position  contended  Ibr. 
Chanoellor  Bland,  in  Simon  v.  Claggety  3  Bland's  Cli.  Rep.  162,  remarked 
that  he  was  inclined  to  believe  that  this  very  case  had  been  mainly  instru- 
mental in  establishing  the  rule  in  the  oourt  of  chancjsry  in  Maryland.  But  he 
also  remarked,  that  the  rule  was  not  mentioned  in  any  English  abridgment, 
digest,  compilation  or  book,  other  than  that  book,  wherein  the  case  referred 
to  is  reported,  and  referred  to  Lord  Mansfield's  celebrated  condemnation  of  the 
book,  as  reported  in  Zouch  v.  Woolston^  2  Burrows,  1142.  The  reporter  says, 
*  Lord  Mansfield  absolutely  forbid  the  citing  that  book,  for  it  would  only  be 
misleading  the  students  to  put  them  upon  reading  it.'  He  said  it  was  mar- 
vellous, however,  to  those  who  knew  the  Sergeant,  and  his  manner  of  taking 
notes,  that  he  should  so  often  stumble  upon  what  was  right;  but  yet  that  there 
was  not  one  case  in  his  book  which  was  so  throughout 

"  The  case  in  Bamadiston  is  not  only  unsupported  by  any  other  English  autho- 
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Cause  against   accused  (for  it  is  no  more)  of  perjury  ?    The  difficulty  as  to 
diflsoiYing.        ^j^^  principle  is,  that  the  grand  jury  may  have  believed,  and 

rity,  but  ia  also  in  opposition  to  the  principles  of  the  English  decisions  on  this 
point. 

"  Thus  it  is  well  settled  in  England,  that  if  a  plea  to  the  whole  bill  be  allowed, 
the  plaintiff  may  move  for  a  dissolution  of  the  injunction,  because  a  plea  allowed 
is  to  be  considered  as  a  fhll  answer.  (Drewry  on  Injunctions,  p.  411 ;  3  Da- 
niell's  Pr.)  But  a  plea  allowed  is  an  admission  of  the  &ct8  alleged  by  the 
plaintiff  in  his  bill,  and  that  they  would  be  a  sufficient  foundation  for  a  decree, 
but  for  the  new  matter  set  up  in  the  plea ;  the  defendant  is  not  compelled 
however,  to  wait  until  he  has  proved  his  plea;  he  is  entitled  to  a  dissolution 
of  the  injunction,  as  soon  as  the  court  have  decided  that  the  plea^  if  true,  is  a 
good  defence  to  the  action — ^and  by  parity  of  reasoning,  if  the  defendant  sets 
up  his  defence  by  answer  instead  of  by  plea,  he  is  equally  entitled  to  a  disso- 
lution of  the  injunction,  or  to  prevent  its  being  issued,  upon  the  court  being 
satisfied  that  the  matter  set  up  in  this  answer,  if  true,  would  constitute  a  good 
defence.  Since,  then,  we  find  the  established  rule  with  regard  to  pleas  to  be 
such  as  I  have  stated,  and  the  En^ish  authorities,  with  the  exception  of  the 
case  from  Barnadiston,  make  no  mention  of  the  distinction  taken  in  the  Ame- 
rican cases  above  cited,  between  a  simple  denial  of  the  case  made  by  the  bill 
and  matter  set  up  in  the  answer  by  way  of  avoidance,  I  think  I  am  jusrified  in 
saying  that  the  rule  contended  for  by  the  plaintiff  is  without  precedent  in  Eng- 
land, and  he  has  faUed  to  show  any  precedent  in  this  State. 

"  I  shall,  therefore,  for  the  purposes  of  this  motion,  take  into  consideration  the 
matter  set  up  by  way  of  evidence  of  the  complaint  in  the  answer  and  the 
accompanying  affidavits.  It  will  be  perceived  I  have,  in  the  examination  of 
this  question,  considered  the  rule  to  be  the  same,  whether  the  application  is  on 
the  part  of  the  plaintiff  for  an  injunction,  or  on  behalf  of  the  defendant  for  the 
dissolution  of  one  already  granted.  The  same  principles  govern  either  mode 
of  presenting  the  question. 

*'  The  plaintiff's  counsel  next  contended  that  he  ought  to  be  allowed  to  put  in 
affidavits  in  reply  to  the  defendant's  answer,  and  tlie  affidavits  aeoompanying 
it.    Upon  this  point  also  we  are  without  the  guide  of  previot;s  decisions  is  our 
own  State,  and  very  little  is  to  be  found  in  the  English  books  on  the  subject 
"  It  is  stated  in  Barb.  Ch.  Pr.  vol.  2,  p.  642,  that  no  affidavits  can  be  received 
for  the  purpose  of  contradicting  the  answer;  and  Drewry  on  Injunctions,  p. 
424,  is  supporting  the  position.    On  reference  to  that  author,  however,  it  will  - 
be  seen  that,  in  the  passage  referred  to,  he  ia  treating  of  what  is  called  in 
England  the  *  common  injunction' — ^that  is,  the  injunction  to  stay  proceedings 
at  law.    But  when  be  comes  to  treat  of  special  injunctions,  which  can  only  be 
obtained  upon  application  to  the  court,  he  states  that  a  distinction  was  adopted 
at  a  very  early  period,  with  regard  to  Injunctions  to  restrain  wrongful  acts  of 
a  special  nature,  as  distinguished  fh)m  the  common  injunction  for  staying  pro- 
ceedings at  law,  and  he  goes  on  to  mention  various  cases  in  which  affidavits 
are  allowed  to  be  read  in  opposition  to  the  answer  on  a  motion  to  dissolve : 
such  as  cases  of  waste,  and  other  cases  of  irreparable  mischief    (Drewry,  pw 
428,  &c)    Thus  in  GObs  v.  Cbfe,  3  P.  Wms.  366,  which  was  a  bill  to  restrain 
the  pirating  of  a  patent,  affidavits  were  allowed  to  be  read  in  order  to  support 
the  injunction,  on  a  motion  to  dissolve  upon  the  coming  in  of  the  answer,  on 
account  of  the  great  prejudice  that  might  accrue  to  the  party  were  the  injunc- 
tion dissolved.    The  same  course  was  allowed  in  Barr^  v.  Blagravey  6  Vca 
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in  most  cases  must  have  believed,  those  very  persons  upon  Cause  against 
their  oaths  for  that  purpose,  whose  depositions  this  court         ^^^' 
would  not  permit  to  be  read  for  the  purpose  of  discrediting 
the  answer.  [2]     It  is  therefore,  in  a  circuitous  way,  destroy- 
ing the  rule  of  this  court."(a) 

(a)  Olapham  y.  Wh^  8  Ves.  35. 

104)  which  was  a  case  not  unlike  the  present^  and  also  in  SircUhmore  v.  BoweSj 
Bick,  674. 

"This  precise  question  came  up  in  Mermn  y.  Smithy  Green'B  Oh.  Rep.  186. 
A  motion  was  made  to  dissolye  an  injunction  on  the  coming  in  of  the  answer, 
which  set  up  new  matter  in  ayoidance  of  the  equity  of  the  hill ;  the  com- 
plainant's counsel  offered  to  read  in  contradiction  of  such  new  matter,  afiOdayits 
which  had  been  served  six  days  before  the  hearing,  on  the  opposite  party. 

'^  The  point  was  fully  argpied  and  numerous  cases  quoted,  and  the  court  held 
that  the  affidavits  might  be  read  if  the  defendant  meant  to  insist  on  the  new 
matter:  • 

"  And  such  a  course  appears  to  be  necessary,  if  the  new  matter  is  to  have  any 
bearing  on  the  question. 

^*  The  reason  why  matter  in  ayoidance  is  not  regarded  in  the  cases  to  which 
we  haye  referred,  we  presume  is  because  the  decision  might  be  on  an  ex  parte 
affldayit  of  the  defendant;  and  there  is  some  plausibility  in  it,  if  the  plaintiff 
has  no  opportunity  of  answering  the  new  matter.  But  if  he  is  permitted  to 
reply  to  the  new  matter  of  the  defendant,  he  is  then  with  regard  to  it  in  the 
same  situation  as  the  defendant  is  with  regard  to  the  allegations  of  the  bill. 
Both  parties  will  haye  had  an  opportunity  not  only  of  stating  their  own  cases, 
but  of  answering  the  statements  of  their  adyersary,  and  the  court  is  the  better 
enabled  to  make  a  just  and  equitable  decision. 

"  I  shall,  therefore,  allow  the  plaintiff  to  put  in  affidavits  in  answer  to  new 
matter  set  up  by  the  defendant  They  must,  however,  be  strictly  confined  to 
such  new  matter,  and  be  served  within  two  days  on  the  opposite  party,  and 
the  motion  can  be  heard  on  such  new  matter  on  the  ensuing  Monday.'^ 

[2]  The  answer  of  a  defendant  is  evidence  for  him,  so  far  as  it  is  responsive  to 
the  case  made  by  the  bill,  or  connected  necessarily  with  the  responsive  matter 
or  explanatory  of  it  Hasiman  v.  McAVpin^  1  Kelly's  Rep.  161.  Where  the 
complainant  omits  to  reply,  and  sets  down  the  cause  for  hearing  on  bill  and 
afiswer,  the  latter  will  be  taken  as  oondusive  evidence  of  the  fiicts  it  sets  up. 
Dale  v.  IPEoere,  2  Cow.  118.  ScoU  v.  Cflarkson^  1  Bibb,  211.  Jones  v.  Ma8(m, 
6  Band.  511,  Fierce  v.  Weefs  exVe.,  1  Peters'  0.  0.  351.  Kennedy  v.  Baylor, 
I  Wash.  162.  Where  an  answer  in  chanoery  denies  the  equity  of  the  bill,  and 
no  replication  is  filed,  the  answer  is  to  be  taken  as  true,  and  requires  no  proo£ 
JPoffne  y.  ^FVosier,  4  Scam.  "Rep,  54. 

Where  a  discovery  is  asked  of  the  defendant,  his  answer  thereto  is  oondu* 
sive.  Lemon  v.  Oharry,  1  Bibb,  253.  PoOard  v.  Lyman,  1  Day,  156.  Bags- 
dak  y«  Buifard,  3  Haywood,  192.  Where  the  answer  is  responsive  to  the  bill, 
and  is  within  tito  discovery  sought,  it  is  legal  evidence  in  all  cases,  and  is 
oondusive  whether  It  traverses  and  denies  the  fact  stated  in  the  bill,  or  con- 
leasee  and  avoids  them.  Woodcock  v.  Bennett,  I  Cow.  111.  The  answer  of  the 
defendant  must  be  taken  to  be  true,  unless  it  is  contradicted  by  the  positive 
testimony  of  two  witnesses,  or  the  testimony  of  one  witness,  with  strong 
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Cause  agatoflt       It  wiU  be  found  tliat  there  is  one  exception  to  this  rule,  if 
diaaoiving.       ^^  doctrine  Stated  at  the  bar,  in  Whitworih  v.  Davis,{a)  and 
alluded  to  in  a  former  page,(6)  is  correct,  viz.  that  to  obtain 
an  injunction  against  assignees,  the  bankrupt  may  be  made 
[*1893  a  party,  and  his  *answer,  though  it  cannot  be  read  against 

the  assignees  at  the  the  hearing,  may  be  read  against  them  in 
support  of  the  injunction.  But  this,  as  has  been  already  no- 
ticed, seems  extremely  doubtfiiL  • 

Where  a  defendant  refers  by  his  answer  to  the  answer  of 
a  co-defendant,  it  may  be  read  against  him  upon  a  motion 
for  an  injunction.(c)[l] 

(a)  2  V.  A  B.  546. 
(6)  Ante,  p.  116,  117. 
(c)  Anon.  1  P.  W.  311. 


circumstamcea.  lb.  S.  P.,  Neilson  et  dU  v.  2>*cWfwon»  1  Desau.  134  Hart  v. 
Ten  Eyek,  2  Johna.  Oh.  Rep.  92.  Sughes  v.  Blake,  6  Wheat  468.  Lee  ▼, 
Vaughanj  1  Bibb,  225.  Waikma  v.  Siockett,  6  Harr.  k  Johns.  435.  (See  Am. 
Ch.  Dig.  by  Watennan,  tit  Answer.) 

[1]  As  a  general  role,  the  answer  of  one  defendant,  in  a  canse  in  dianoery,  is 
not  evidence  against  his  co-defendant  Jhylor  y.  Hoberts^  3  Ala.  Bep.  83.  The 
answer  of  one  defendant  cannot  be  read  in  evidence  for  or  against  another; 
except  in  some  particular  cases.  McKim  v.  Thompaom^  1  Bland's  Oh.  Bep. 
160.  JoM8  V.  Magm,  Tb,  198.  lAmgan  v.  Sendenon,  Tb,  561.  OhaB$  r.  Mim- 
hardt,  lb.  336.  The  answer  of  one  defendant  cannot  be  read  m  evidence  against 
a  co-defendant  Hayward  v.  OoorroU,  4  Harr.  t  Johha.  518.  &uU  r.  Skpha^ 
aon^  1  A.  K  Marsh.  571.  Th&maeaon  v.  Tucker^  2  Bladd!  112.  ifoseby  r. 
Armstrong,  3  Monroe,  389.  Webb  r.  PeO,  3  Paige,  368.  MeOraekUn  v. 
SamvOs,  Litt  Sel.  Cas.  12.  Leeds  v.  Marine  Ina.  Oo,  2  Wheat  380.  OMer 
V.  Chapman,  2  Stewart,  163.  MUcheU  y.  Ncuh,  1  Cook,  240.  Hwriatm  y. 
JohMon,  3  litt  286.  Tmberlake  y.  Cb&2i«,  2  J.  J.  Marsh.  136.  Ikmis  v.  Ear- 
riBon,  2  J.  J.  Marsh.  191.  Ward  v.  Daiviun,  2  J.  J.  Marsh.  445.  McKkn  y. 
Thompson,  1  BUuxd,  160.    Contra,  JFSM  v.  BdOcmd,  6  Cranch,  8. 

But  this  rule  does  not  apply  to  the  case  where  the  defendants  are  all  part- 
ners to  the  same  transaction ;  for  in  such  case  the  answer  or  confession  of 
either  is  evidence  against  the  other.     Van  Retm/sdycik  y\  Kam,  1  Qail,  630. 
Winchester  v.  Jackson,  3  Haywood,  310. 

In  genera],  the  answer  of  one  defendant  in  equity  cannot  be  read  in  evidence 
agamst  another.  But  where  one  defendant  snoceeds  to  another,  so  that  the 
right  of  one  devolves  on  the  other,  and  they  become  privies  in  estate,  tiie  rale 
does  not  apply.  Osbom  v.  U.  3.  Bank,  9  Wheat  138.  Upon  a  bill  in  equity 
by  one  partner  against  his  co-partners  for  an  account,  the  answer  of  one  of 
the  defendants  will  not  be  evidence  to  charge  another.  But  if  it  appears  HuX 
the  defendants,  as  constituting  a  partnership  among  themselves  <^  the  one 
part,  were  m  partnership  with  the  plaintiff  of  the  otiier  part,  the  answer  of 
one  of  the  defendants  would  be  evidence  to  chaige  the  others.  Chapm  y. 
(kKenum,  11  Pick.  331.  If  a  defendant  in  argument,  relies  upon  the  answer 
of  his  co-defendant,  he  thereby  makes  it  evidence  against  himsdC  OhMs  y. 
Maniiiardi,  1  Bland's  Ch.  Rep.  386.    If  an  injunction  is  sustained  i^n  hearing 
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bill  and  answer,  and  the  oompkinant  regularly  takes  depositions,  they  may  be  Cause  i^wist 
read  on  another  motion  to  dissolve,  made  by  the  defendant  in  consequence  of  dissolying. 
the  introduction  of  an  amended  answer  which  he  had  leave  to  file.    Leroy  v. 
Dickinson^  1  Car.  Law.  Kep.  497. 

The  deposition  of  one  defendant  is  not  admissible  in  evidence  against  the 
others,  although  he  had  received  his  certificate  of  discharge  under  a  state  in- 
solvent law,  firom  all  debts  and  contracts  prior  to  'the  date  of  the  discharge, 
and  although  the  debt  in  suit  was  contracted  prior  to  such  discharge ;  the  debt 
having  been  contracted  in  a  foreign  country  with  a  foreigner.  Clark^s  admr^s, 
V.  Van  Beimsdyck,  9  Cranch,  16 3-.  If  a  defendant,  in  argument,  relies  upon 
the  answer  of  his  co-defendant,  he  thereby  makes  it  evidence  against  hiraselfl 
CfiOBe  V.  Manhardt^  1  Bland,  336.  After  a  copartnership  has  been  established 
aliunde,  an  answer  in  chancery  of  one  of  a  firm  is  competent  evidence  in  a  suit 
at  law  against  the  company  to  show  admissions  of  plaintiff's  demand.  Huichina 
V.  Chadless  et  ai.  4  Stew,  ft  Porter,  34. 
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♦CHAPTER  VI. 

OP  CX)NTmUINO,  BISSOLVINQ  AND  REVIVING  INJUNCTIONS 
TO  STAY  PROCEEDINGS  AT  LAW,  AND  OF  THE  EFFECT  OP 
AMENDMENT  AND  ABATEMENT, 

^^^^  ^'      Where  the  merits  of  the  plaintiff's  bill  have  beea  so  far 

confessed  by  the  answer  as  to  render  it  proper  for  the  court 
to  interpose,  the  injunction  already  obtained  is  continued  to 
the  hearing. [1]     But  an  injunction  is  never  continued  to  the 

[1]  Where  the  defendant  in  his  answer  to  an  injunction  bill  admits  the 
equity  of  the  bill,  but  sets  up  new  matter  of  defence,  on  which  he  relies,  the 
injunction  will  be  continued  to  the  hearing.    MirUwm  v.  Seymour,  4  Johns. 
Ch.   Rep.  497.     5.  P.,  Lindsay  v.  Etheridge,  1  Dev.  ft  Batt  38.     Where  a 
decree  granting  a  perpetual  injunction,  taken  by  default,  was  set  aside,  the 
injunction  was  continued.    Beekman  v.  Peck,  3  Johns.  Ch.  Rep.  415.    If  it 
appears  that  thero  still  remains  a  dispute  between  the  parties,  the  ii^unction  is 
continued.     Chase  ▼.  Manhardty  1  Bland's  Rep.  336.     An  ii^junction  may  be 
granted  and  continued  as  a  suitable  auxiliary  to  the  appointment  of  a  receiver. 
WilUanwm  v.  Wilson^  1  Bland,  428.    An  injunction  is  not  dissolved  of  course, 
upon  the  coming  in  of  the  answer,  in  which  the  plaintiff's  whole  case  is  denied. 
The  statement  of  the  defendant  must  be  at  least  credible.    Any  evasion  in  not 
responding  to  the  material  charges  in  the  bill,  or  an  extreme  improbability  in 
the  statement  of  the  defendant,  will  induce  the  court  to  retain  the  injunction. 
Moore  v.  HyUon,  1  Dev.  £q.  429.    Where  an  injunction  has  been  granted,  and 
the  defendant  puts  in  an  answer  which  is  apparently  deficient  in  firankness, 
candor,  or  precision,  or  is  illusory,  the  injunction  will  be  continued  till  the 
hearing.    Little  v.  Marsh,  2  Ired.  £q.  18.     Upon  a  motion  to  dissolve  an  in- 
junction against  a  judgment  at  law,  it  is  not  proper  to  decree  that  the  injunction 
be  made  perpehud  even  as  to  a  part  of  the  judgment  admitted  by  the  answer  to 
have  been  paid.    McReynolds  v.  Harshaw,  2  Ired.  £q.  29.    The  proper  course 
in  such  a  case,  is  to  continue  till  the  hearing,  the  injunction  as  to  such  part, 
and  dissolve  it  as  to  the  residue,  if  according  to  the  answer  it  ought  to  be  so 
dissolved.    Jh.    On  the  hearing  of  an  injunction  bill,  when  a  reasonable  doubt 
exists  in  the  mind  of  the  court  whether  the  equity  of  the  bill  is  sufficienUj 
negatived  by  the  answer,  the  court  will  not  dissolve  the  injunction.    James  v. 
Lomly,  2  Ired.  £q.  278.    In  such  cases,  much  must  depend  upon  the  sound 
discretion  of  the  court,  to  whom  the  question  of  dissolution  is  prefi^red.    Hk 
A.  having  a  judgment  at  law  against  B.,  a  contract  was  made  between  them, 
by  which,  as  B.  understood  it,  he  was  to  pay  the  amount  of  a  note  or  bond 
due  by  A.  to  another  person.    B.  accordingly  so  paid  the  amount  and  had  a 
credit  endorsed  on  the  note  of  A.  ibr  the  amount  of  the  said  judgment    But 
A.  declaring  his  understanding  to  be  that  B.  was  to  pay  the  whole  amount  of 
the  note  which  was  greater  than  that  of  the  judgment,  and  alleging  that  he 
claimed  no  benefit  ftom  the  credit  which  had  been  placed  on  tlie  note^  issued 
an  execution  on  his  judgment,  whereupon  B.  obtained  an  injunction.    Held, 
upon  these  facts  appearing  in  the  bill  and  answer,  that  the  court  would  not 
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hearing  as  a  matter  of  course.    It  was  in  one  case  contended  Continuing  in- 
before  Lord  Hftdwioke,  that  if  there  is  such  a  doubt  that  5^^*^"- 
the  conrt  may  at  the  hearing  decree  either  the  one  way  or 
the  other,  it  is  a  reason  to  continue  the  injunction  till  the 
hearing.    His  lordship,  however,  overruled  this  argument 
without  any  hesitation.(a)[2] 

There  are  many  cases,  however,  in  which  the  court  will  Payment  of 
only  continue  the  injunction  upon  the  condition  of  the  plain-  ^^rt  Vhfere 
tiflf  paying  a  certain  sum  of  money  into  court; [3]  as  for  in-  verdict  or  a- 
stance,  where  there  has  been  a  verdict  at  law, (6)  or  an  award(c)  n^worn"due 
for  a  sum  of  money,  or  where  the  defendant  has  sworn  by  ^y  ^^  anawer. 
his  answer  {d)  that  a  sum  of  money  is  due  to  him. 

(a)  FloUer  v.  Cluxpman,  Amb.  98. 

(b)  Wj.  Ft.  Reg.  237,  240.    Harrison,  Ch.  Pr.  560. 

(c)  Wy.  Pr.  Reg.  242.    Harrison,  Ch.  Pr.  649. 
{d)  Wjr.  Pr.  Reg.  238.    Harrison,  Ch.  Pr.  549. 

dissolve  the  injunction  upon  motion,  but  would  continue  it,  until  the  hearing. 
Dalryrf^  v.  Sheppard^  2  Ired.  Eq.  74.  On  a  motion  to  dissolve  an  injunction 
eveiything  is  to  be  presumed  against  the  defendant,  in  respect  of  any  matter 
to  which  he  could  answer  directly  and  has  not  so  answered.  Parka  v.  Spurgin, 
3  Lred.  Eq.  153.  On  the  hearing  of  such  motion,  the  defendant  is  the  actor, 
and  although  the  contents  of  his  answer  are  generally  to  be  taken  as  true,  it 
must  Ailly  meet  the  plaintiff's  equity.  There  must  be  no  evasion,  no  disposition 
to  pass  over  the  material  allegations  of  the  bill — and  if  a  reasonable  doubt  exists 
in  the  minds  of  the  court,  whether  the  equity  of  the  bill  is  sufficiently  answered, 
the  injunction  will  not  be  dissolved,  but  continued  to  the  hearing.  MiUer  v. 
WaMttm,  3  Ired.  Eq.  161.  When  the  equity  of  the  bill  is  not  denied  by  the 
answer,  but  anew  equity  is  thereby  introduced  to  repel  or  avoid  it,  the 
injunction  which  had  been  granted,  should  not  be  dissolved  upon  the  answer, 
but  should  be  continued  to  the  hearing  of  the  cause.  Lyrdy  v.  WhedtTj  8  Ired. 
Eq.  170.  Where  to  a  bill  praying  for  an  injunction,  the  defendant  admits  the 
equity,  but  seeks  to  get  rid  of  it,  by  setting  up  an  equity  of  his  own,  the  in* 
junction  must  be  continued  to  the  hearing.  Kema  v.  GhamJbers^  3  Ired.  Eq. 
676.  See  also  ShertUy.  SheriU,  1  Ired.  Eq.  194;  2  Johns.  Ch.  Rep.  202-205; 
Bob&rts  V.  Anderaon,  3  P.  Wms.  Rep.  255 ;  Gtbba  v.  Oole^  and  cases  cited  in 
note  2  Eq.  Gas.  Abr.  14,  B.  2  S.  0. ;  2  Brown's  Oh.  Rep.  88.  StraffiTnore  v. 
Bowea^  3  Brown,  463.  Jaaaca  v.  Evrnpage^  1  Yes.  jun.  427 ;  16  Ye&  49. 
Faacock  v.  Peaeodk,  19  Yes.  149.  Note  0.  2  Madd.  Ch.  366;  1  Newland's  Oh. 
Pr.  227.  The  continuance  of  an  injunction  must  always  rest  in  discretion,  not 
arbitrary,  but  controlled  by  established  rules.  The  equity  of  the  bill  may  be 
answered  and  yet  the  court  will  continue  the  injunction  to  the  hearing,  espe- 
cially if  the  dissolution  would  work  a  greater  iig'ury  than  a  continuance  of  the 
process.     Ohetwood  v.  Bntka%  1  (Green's  Ch.  Rep.  439. 

[2]  Yide  ante,  page  122,  note. 

[3]  In  Ohio,  on  application  of  the  complainant  to  continue  an  injunction,  the 
court  may  require  him  to  give  new  bond  with  new  security.  Kent  v.  Bier(Xf 
6  Ohio  Rep.  336.    And  if  the  court  order  suoh  new  bond  to  be  taken  "inthe 
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Continaing  in-  The  old  practice  in  these  cases  was,  that  the  court  ^dis- 
junction.  solved  the  injunction,  or  refused  it  where  nottJreadj  obtain- 
ed, unless  the  defendant  gave  a  judgment  at  law  for  the 
money  sworn  due,  and  a  release  of  errors  ;(a)  though  in  one 
case.  Lord  Keeper  North  is  represented  as  objecting  to  this 
as  not  sufficiently  beneficial  to  the  defendant,  since  notwith- 
standing the  release  of  errors,  the  plaintiff  might  bring  his 
writ  of  error  and  put  the  defendant  to  plead  his  release,  and 
so  cause  delay.(6)  The  usual  mode,  however,  at  present,  is 
to  order  the  money  to  be  paid  into  court,  for  which  reason- 
able time  will  be  given,  according  to  the  greatness  of  the  sum, 
or  the  distance  of  the  party. (c)[l]     This,  however,  will  not 

(a)  Wy.  Prac.  Reg.  240,  242. 
(h)  AnoD.  1  Vem.  120. 
(c)  P.  R.  0.  204. 

place  of,  and  as  a  substitute  for,"  the  old  one,  the  first  bond  is  dischaiiged.  -lb. 
&.C.1  Ohio  Rep.  209,  part  2. 

[1]  The  pajrment  of  money  or  the  transfer  of  stock  into  court  is  most  usually 
ordered  on  interlocutory  application  in  the  case  of  personal  representatives  or 
other  persons  filling  the  characters  of  trustees  haying  money  in  their  hands^  or 
stock  under  their  control,  which  belong  either  wholly  or  in  part  to  the  plaintiff 

It  appears  formerly  to  have  been  thought  necessary  for  the  plaintiff  to  show, 
in  support  of  an  application  of  this  nature,  that  the  executor  or  trustee  had 
abused  his  trust,  or  that  the  fund  was  in  danger  from  his  insolvent  circum- 
stances, but  the  court  will  now  order  so  much  of  the  trust  estate  as  he  admits 
to  be  in  his  hands,  to  be  paid  into  court,  whether  "  he  has  abused  his  trust  or 
not,  and  without  requiring  proof  of  any  danger  to  the  property  pending  the 
litigation.  Strange  v.  Harris,  3  Bro.  0. 0. 365 ;  and  vide  ^akt  v.  BkJx,  2  Sdha 
&  Le£  26;  Rutherford  v.  Dawson,  2  B.  &  B.  17. 

In  Blake  v.  Ekke,  Lord  Redesdale  appears  to  limit  the  rule  as  regards  per- 
sonal representatives,  to  cases  in  which  there  are  no  debts^  or  the  debts  are 
all  paid  and  there  is  no  purpose  for  which  the  money  is  to  be  left  outstanding ; 
but  the  rule  appears  to  be  much  more  extensive,  and  any  balance  which  may 
be  in  the  executor's  hands  will  be  ordered  into  court,  notwithstanding  there 
are  demands  upon  it  to  which  the  executor  is  liable.  Thus,  in  Tare  t.  Harri- 
ao%  2  Cox,  Z*l*l,  aed  vide  Betagh  v.  Concannon^  2  MoH  559,  an  executor  having 
admitted  a  large  balance  of  the  personal  estate  to  be  in  his  hands^  was  OTdered 
to  pay  the  whole  into  court,  although  he  stated  that  an  action  at  law  was  de- 
pending against  him  for  a  debt  to  a  considerable  amount  due  from  tlie  testator. 
The  court,  however,  gave  the  executor  liberty  to  apply,  in  case  the  plaintiff  in 
the  action  should  recover  against  him ;  and  it  is  to  be  observed  tliat^  upon  « 
verdict  being  recovered  at  law  for  upwards  of  £1700,  the  executor  applied  to 
the  court  that  it  might  be  paid  out  to  him,  to  satisfy  the  yerdlot,  but  that  the 
court  ordered  the  money  to  be  paid  to  the  plaintiff  in  the  action,  and  not  to 
the  executor;  and,  upon  a  suggestion  that  the  executor  had  inounred  unneoee- 
sary  costs  and  interest,  by  defending  the  action,  the  consideration  of  the  queSj 
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be  done  where  there  is  matter  confessed  in  the  answer  suffi*  Contmuing  in- 
cient  for  a  total  relief  :(a)  and  in  oiie  daae,  where  an  exe-  ^^°  ^^ 

(a)  Toth.  3T. 

tipn — ^whether  the  defendant  should  not  answer  personally  to  the  estate  for 
the  amount  of  such  interest  and  costs,  waa  reserved  to  the  hearing. 

The  same  principle  will  apply  to  other  persons  than  executors,  who  fill  the 
character  of  trustees,  whether  they  be  such  by  virtue  of  an  actual  appointment 
or  by  implication.  Upon  this  principle,  the  court  has  ordered  an  auctioneer  to 
pay  into  court  the  balance  of  the  deposit  upon  the  sale,  admitted  by  him  to  be 
in  his  hands  after  deducting  his  claims  as  auctioneer.  Yaks  v.  Farebrother^  4 
3£ad.  239.  Upon  the  same  principle,  where  a  testator  having  a  debt  secured 
on  lands,  bequeathed  the  debt  to  the  mor^agor,  with  a  desire  that  he  would 
give  a  reversionary  interest  therein  to  a  third  person,  and  the'  mortgagor  sold 
the  estate,  be  was  ordered  to  bring  the  mortgage  money  into  courts  for  the 
benefit  of  the  devisee,  subject  to  his  own  life  estate,  {Lewis  v.  King^  2  Bro.  0. 
G.  600,)  and  so  where  the  defendant  had  covenanted  to  pay  a  sum  of  money  to 
the  trustees  of  his  marriage  settlement,  but.  had  omitted  to  do  so,  whereupon 
a  bill  was  filed  against  him  for  the  performance  of  the  trusts  of  the  settlement^ 
to  which  he  put  in  his  answer  admitting  the  settlement,  and  that  the  money 
in  question  was  in  his  hands,  he  was  ordered  to  pay  it  into  court  In  making 
this  order,  the  court  acted  upon  the  principle  that  where  an  answer  contains  a 
clear  admission  that  there  is  trust  money  in  the  hands  of  the  defendant,  the 
court  will  make  an  interlocutory  order  for  securing  it.  BothtoeU  v.  RotkweR,  2 
a  &  S.  218. 

So  also  where  an  executor  admits  a  sum  of  money  to  be  due  firom  him,  in 
his  individual  character,  to  his  testator,  the  court  will  order  the  amount  to  be 
piad  into  court ;  and  this  was  done  by  Lord  Eldon,  notwithstanding  a  state- 
ment in  the  answer  that  the  debts  of  the  testator  were  not  all  paid,  and  that 
there  were  several  outstanding  to  which  the  executor  was  liable.  MoUock  v. 
LeatheSf  2  Mer.  491.  It  is  to  be  observed  that,  in  such  cases,  the  court  pro- 
ceeds upon  the  ground  that,  as  the  persons  to  pay  and  persons  to  receive  are 
the  same,  it  assumes  that  what  ought  to  have  been  done  has  been  done,  and 
orders  the  payment,  not  as  a  debt  by  a  debtor,  but  as  of  moneys  realized  and 
in  the  hands  of  the  executor  or  trustee. 

Upon  the  same  principle,  money  admitted  by  an  executor  to  be  in  the  hands 
of  his  partner,  will  be  considered  as  in  his  own  hands  for  the  purpose  of  being 
called  into  court,  {JoJmson  v.  Aston,  1  S.  &  S.  13);  but  in  Freeman  v.  Fairhe,  3 
Mer.  39,  it  was  held  that  an  admission  by  an  executor  tliat  the  whole  amount 
of  the  property  was  invested  in  India>  on  public  securities,  cither  in  his  own 
name  or  in  the  name  of  a  house  in  which  he  was  a  partner,  but  subject  to  his 
disposal,  unless  some  part  was  in  the  hands  of  the  house  at  interest^  which  he 
believed  might  be  the  case,  was  held  not  to  be  a  sufficient  admission  of  money 
in  his  hands  to  order  the  payment  into  court  of  any  part  of  it^  {Freeman  y. 
FairUe,  3  Mer.  39) ;  for  although  an  executor  dealing  with  money  in  his  hands 
is  bound  to  ear-mark  it,  yet  if  he  does  not  do  so,  and  cannot  answer  as  to  the 
state  of  it,  the  court  has  no  power  to  act  as  upon  an  admission.    Jb, 

It  id  to  be  observed,  that  it  is  only  upon  the  admission  of  the  executor,  or 
other  trustee^  that  the  trust-money  is  actually  in  his  hands,  that  the  court  will 
order  it  to  be  paid  in ;  H  therefore^  a  defendant  admits  a  sum  of  money  to 
have  come  to  his  hands  properly  belonging  to  the  trust,  but  adds  that  he  has 
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Conilniiing  in-  cntor  bj  hifl  aoswer  swore  a  certain  sum  to  be  due,  yet  the 
jimctioii.  court  upon  affidavit  of  strangers  to  the  suit,  continued  the  in- 

made  paymentB  cm  aooOimt  of  the  estate,  he  will  be  allowed  to  deduct  tiie 
aroomit  of  his  actual  pajrmentBi  and  to  paj  in  the  balance  only.  Anon.  3 
Sim.  359. 

This,  however,  will  be  the  case  only  where  the  payments  have  been  properly 
made ;  where  the  payments  have  been  improperly  made,  e.  g.  where  they  in- 
volve a  breach  of  trast^  the  trustee  will  not  be  permitted  to  avail  himself  of 
such  payments  for  the  purpose  of  resisting  the  payment  into  court ;  therefora, 
where  executors  had  by  their  answer  admitted  the  receipt  of  the  testator's  pro- 
perty, but  stated  that  they  had  lent  it  on  a  promissory  note,  the  vice  chancel- 
lor, Sir  John  Leach,  upon  an  application  that  they  might  pay  the  money  thus 
lent  into  court,  held  that,  having  admitted  {he  receipt  of  the  money,  the  exe- 
cutors could  not  by  alleging  an  improper  application  of  it,  protect  themselves 
from  payment  into  court  Vtgraas  v.  Binfield,  3  Mad.  €2 ;  vide  etiam,  £0011- 
numt  V.  MeredUh^  3  Y.  ft  B.  180.  So  also  where  moneys  directed  by  a  settle- 
ment to  be  laid  out  in  government  or  real  securities  were  lent  by  the  trustees 
to  the  husband  on  bond,  the  trustees  were  ordered,  on  motion,  to  pay  the 
money  into  court     ColKa  v.  CoQiSj  3  Sim.  365. 

This  principle  was  likewise  acted  upon  in  BaOiwdl  v.  RoihwtU^  2  S.  ft  S.  217, 
before  referred  to,  in  which  the  court  ordered  the  defendant  to  pay  in  a  sum  of 
money  which  he  had  contracted  to  pay  to  the  trustees  of  his  marriage  settle- 
ment, but  had  omitted  to  pay. 

And  it  is  not  only  in  cases  where  trust  money  has  been  improperly  lent, 
that  it  will  be  ordered  into  court ;  it  will  be  ordered  in  even  where  the  lending 
may  have  been  warranted  by  the  trust  deed,  upon  the  allegation  that  the  fond 
is  in  danger.    Payne  v.  OoQier^  1  Yes.  J.  ITO. 

It  is  to  be  observed  that,  in  order  to  induce  the  court  to  direct  the  imme- 
diate bringing  in  of  a  sum  of  money  upon  an  interloontozy  application,  the 
money  must  be  dearly  trust  money;  where  it  is  not  impressed  with  a  tmst^ 
but  is  in  the  nature  of  a  mere  debt,  the  court  will  not  make  an  order  for  the 
payment  of  it  into  court  till  the  hearing  of  the  cause ;  thus,  in  Peneham  ▼.  Daw^ 
Mad.  ft  Geld.  98,  where  a  bill  was  filed  against  a  defendant  insisting  that  a 
certain  sum  of  money  claimed  by  her  as  a  gift  from  the  testator,  shortly  before 
his  death,  continued  to  be  part  of  his  assets,  and  upon  the  coming  in  of  the 
answer  the  plaintiff  moved  that  the  defendant  m^ht  pay  the  money  into  oourt, 
on  the  ground  that  she  had  admitted  circumstances  in  her  answer  whidi  made 
it  dear  that  it  was  part  of  the  testator's  assets,  the  vice  chancellor,  Sir  J.  Leach, 
reflised  the  application,  observing  that  the  proper  course  was  to  set  the  cause 
down  upon  bill  and  answer,  and  that  it  was  *' matter  of  decree." 

In  RothwettY.  BoihwU,  2  a  ft  a  217,  the  oourt  appears  to  have  gone  to  a 
n^uch  greater  length  than  hi  any  case  which  preceded  it,  as  the  money  ordered 
to  be  paid  in  was  in  fiict  a  mere  debt  due  from  the  defendant  to  the  trustees, 
and  had  scarody  received  the  impress  of  the  trusty  hever  having  been  in  the 
hands  of  the  trustees ;  the  court,  however,  appears  to  have  acted  in  tiiis  case 
upon  the  rule  of  equity — to  follow  trust  money  wherever  it  is  to  be  found  and 
to  bring  it  into  court 

This  rule  has  been  laid  down  very  broadly  by  Lord  Abmger  in  Zee  v.  ifo> 
ca^Oay,  1  Y.  ft  0.  267,  who  said  "that  where  a  court  of  equity  traces  out  trust 
money  hi  the  hands  of  a  person  who  has  not  prima  fade  a  right  to  hdd  it,  that 
money  must  be  brought  hito  courts ''and  it  i^pean  to  have  been  the  rale  aoted 
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jnnctioD  without  ordering  the  money  to  be  brought  into  court,  Continuing  in- 
because  there  appeared  reason  to  doubt  whether  is  was  actu-  J^°^*'°- 

upon  in  Payne  v.  CMUery  1  Yea.  J.  170,  in  which  a  trost  flind,  which  had  been 
lent  by  the  trustees,  was  ordered  into  court  at  the  instance  of  the  same  trus- 
tees, upon  the  allegation  bj  them  that  it  was  in  danger. 

It  is  not  necessary,  to  induce  the  court  to  order  trust  money  to  be  paid  in, 
that  the  trust  should  be  one  absolutely  declared ;  it  will,  in  many  cases,  do  the 
same  where  the  trust  is  only  implied ;  as  in  the  case  of  vendors  and  purcha- 
sers, in  which  case,  as  the  court  considers  what  is  agreed  to  be  done  as  done, 
it  will  treat  the  vendor  as  a  trustee  for  the  purchasers  of  the  estate  contracted 
for,  and  the  purchaser  as  a  trustee,  for  the  vendor,  of  the  purchase  money. 

Sir  Edward  Sugden,  in  his  learned  treatise  upon  the  Law  of  Vendors  and 
Purchasers  of  Estates,  (vol.  L  p.  357,)  thus  states  the  rule  in  practice  of  calling 
upon  the  purchasers  of  estates  to  pay  their  purchase  money  into  court :  "  A 
new  practice  has  sprung  up  by  which  certainly  some  suits  have  been  quickly 
disposed  of,  but  which  has  been  a  great  surprise  upon  many  parties^  I  allude 
to  the  practice  of  ordering  a  purchaser  in  possession  of  the  estate,  upon  motion, 
to  pay  the  purchase  money  into  court  This,  under  special  circumstances,  has 
even  been  done  before  answer,  (Dixon  v.  Astky,  I  Mer.  133 ;  see  BurrougJis  v. 
Oakiey,  ib.  52,  376,  n. ;  BladOmm  v.  Slace,  Mad.  A;  Geld.  69,)  but  the  purcha- 
ser has  in  some  cases  had  the  option  to  pay  the  money  or  give  up  possession, 
{Clarke  v.  Wiiaon,  16  Yes.  317  ;  Smiih  v.  Lloyd,  1  Mad.  83;  Morgan  v.  Shaw, 
2  Mer.  138 ;  WuMam  v.  Evered^  4  Mad.  53) ;  in  others  occupation  rent  has 
been  set,  deducting  interest  on  the  deposit  {Smith  v.  Jackson^  1  Mad.  618; 
Smith  V.  Hoyd,  ubi  supra,)  aiid  in  others  a  receiver  has  been  appointed,  {HaU 
V.  Jenkinaon,  2  Y.  &  B.  125 ;  see  Glarkev.  EUioti,  1  Mad.  606);)  and  payment  of 
the  money  will  be  ordered,  although  by  the  agreement  it  is  payable  by  instal- 
ments and  a  portion  of  it  is  to  remain  secured  upon  the  estate."  Totmge  v. 
Dttncombe,  1  You.  275. 

This  rule  has  been  adopted  where  the  possession  has  been  given  under  a 
mutual  apprehension  that  the  title  could  be  immediately  made  good,  {Oibaon  v. 
Clarke,  1  Y.  Jb  B.  500 ;  see  1  Mad.  607);  where  the  purchaser  had  a  sort  of 
mixed  possession  with  the  vendor,  and  had  paid  part  of  the  purchase  money, 
was  insolvent,  and  had  attempted,  without  effect,  to  sell  the  estate,  {HaU  v. 
Jenkmeon,  ubi  supra) ;  where  the  purchaser  approved  of  the  title  and  prepared 
a  conveyance,  and  then  raised  objections,  ( Walters  v.  Upion^  Coop.  92,  n.,  but 
see  Booner  v.  Johnston,  1  Mer.  366 ;  and  see  CrtUchiey  v.  Jemingham,  2  Mer. 
502  ;  Foumier  v.  Edwards,  T.  T.  1819,  Y.  C);  where  the  purchaser  had  been 
guilty  of  laches  and  cut  underwood,  {Burroughs  v.  Oakley^  1  Mer.  52,  376,  n.; 
Biaxnk  ▼.  Astley,  ib.  133,  378,  n. ;  Brad^uiw  v.  Bradshano,  2  Mer.  492) ;  even  in 
a  case  where  it  appeared  on  the  face  of  the  abstract  that  the  title  was  bad,  but 
the  purchaser  had  sold  and  conveyed  the  estate  to  another  purchaser.    Brown 
V.  KeUy,  L.  X.  Hall,  July,  1816,  MS.    So  where,  from  circumstances,  an  accept- 
ance of  the  title  was  inferjred.    BoothJby  v.  Walker,  1  Mad.  197;  and  see  Smith 
V.  Uoyd,  1  Mad.  83.    Again,  where  a  time  was  fixed  for  payment  of  the  pur- 
chase money  by  instalments,  and  the  property  was  a  coal  mine.    Bade  v.  Lodge, 
18  Yes.  450.    In  all  these  cases  the  rule  has  been  applied,  and  if  the  estate  be 
sold  under  a  decree,  the  purchaser,  if  he  enters  into  possession,  will  be  com- 
pelled to  pay  his  purchase  money  into  court,  unless  he  entered  with  the  express 
oonsent  of  the  court"    Anon.  L.  L  Hall.  16  July,  1816,  MS. 
But  wheire  the  sale  is  not  by  the  court,  and  the  seller  has  thought  pr^r  to 
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Continuing  in-  ally  due ;  and  the  executor,  it  was  said,  is  not  privy  to  the 
^*^°*  transactions  of  the  testator  :(a)  and  so  it  was  said  it  would 

(a)  P.  R.  C.  204,  206.    Con.  Can.  446. 


put  the  purchaser  into  possession,  with  an  understanding  between  them  that 
he  shall  not  pay  his  money  until  he  has  a  title,  the  purchaser  cannot  be  called 
upon  to  pay  the  money  into  court  in  this  summary  way,  (Gibson  v.  Clarke^  1 
Y.  ft  B.  600) ;  nor  can  the  payment  be  compelled  where  the  vendor  gives  pos- 
session without  stipulation,  {Clarke  v.  EtUoU^  I  Mad.  606,)  or  the  purchaser 
was  in  possession  under  another  title  before  the  contract^  {Fred)ody  v.  Ferry, 
Ck>op.  91 ;  Banner  v.  Johnson,  1  ICer.  366) ;  or  the  possession  was  given  inde- 
pendently of  the  contract,  and  the  seller  has  been  guilty  of  laches,  (Fox  v. 
Bircfi,  1  Mer.  106) ;  although,  in  such  cases,  the  purchaser  may  make  himself 
liable  to  the  demand  by  dealing  improperly  with  the  estate,  e.  g.  cutting  trees 
or  selling  it  to  another  person.  CutUr  v.  Simons^  2  Mer.  103 ;  Bromley  v. 
TeoZ;  3  Mad.  219 ;  GeU  v.  Waisor^,  ib.  226.  But  the  purchaser,  after  a  long 
period,  will  not  be  permitted  to  keep  possession  of  the  estate  and  also  withhold 
the  purchase  money :  if  a  title  has  not  not  been  made,  he  will  be  put  to  his 
election  within  a  reasonable  time.  e.  g.  two  months  to  give  up  the  posseasion 
or  pay  the  purchase  money.     Tindai  v.  Ckhham,  2  M.  ft  K.  385. 

If  an  agreement  be  by  parol  for  sale,  at  so  much  per  acre,  and  possession  be 
given  to  the  purchaser  without  any  understanding  respecting  the  period  when 
the  purchase  money  should  be  paid,  and  the  bill  alleges  a  quantity  of  land  to 
be  sold,  which  is  denied  by  the  answer,  and  the  bill  only  seeks  a  performance 
as  to  the  larger  quantity,  no  money  will  be  ordered  into  court  Benaon  t. 
QUutoiibwry,  N.  ft  C.  Ck>m.  C.  Coop.  42. 

The  same  learned  author  then  proceeds  to  deduce  two  simple  rules  from  the 
cases:  "  1st  Where  the  possession  is  taken  under  the  contract  or  is  consistent 
with  it,  and  the  purchaser  has  no't  dealt  improperly  with  the  estate,  the  cause 
must  take  its  regular  course.  But,  2d.  If  the  possession  by  the  purchaser 
without  payment  of  the  money  is  contrary  to  the  intention  of  the  parties,  or  is 
held  according  to  it,  but  the  purchaser  has  exercised  improper  acts  of  owner- 
ship, for  example,  cutting  timber  by  which  the  property  is  lessened  in  value, 
or  selling  the  estate  by  which  the  first  seller*s  remedy  is  complicated  without 
his  assent ;  in  such  cases,  the  court  will  interpose  and  compel  the  purchaser 
to  pay  the  purchase  money  into  court." 

The  principle  of  ordering  money  into  court  upon  a  trust  by  implication  was 
acted  upon  by  Sir  Lancelot  Shadwell,  V.  0.  in  Pcarry  v.  Ashky,  3  Sim.  97,  in 
which  his  honor  directed  the  proceeds  of  a  policy  of  four  lives,  upon  a  fire^old 
house,  which  had  been  renewed  by  an  executrix  after  the  death  of  the  testator, 
to  be  brought  into  court  on  the  application  of  the  widow  in  a  suit  instituted 
by  her  for  the  administration  of  the  testator's  estate ;  not  on  the  ground  that 
the  proceeds  of  the  policy  formed  part  of  the  personal  estate,  but  because  they 
were  affected  with  a  trust  for  the  benefit  of  the  persons  interested  in  the  real 
estate  under  the  wilL  • 

It  was  also  followed  in  Lee  v.  ifooottfey,  ubi  supra,  where  the  court  of  ex- 
chequer held,  that  where  goods  had  been  spedflcally  and  not  generally  con- 
signed  by  a  trader  abroad  to  merchants  in  this  country,  was  trust  money  in 
the  hands  of  the  consignees,  and  upon  a  bill  filed  against  them  by  the  repre- 
sentative of  the  trader  for  an  account,  ordered  the  proceeds  of  the  oonsignmeDt 
to  be  brought  into  court    Yide  etiam  Bogle  v.  Stewart,  Dom.  Fro.  1801,  cited 
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liave  been  if  by  writiiig,  or  any  other  matter  shown  in  court,  5^S?^"*' 
it  might  seem  doubtful  whether  the  money  were  unpaid. 

ib.  The  practice  of  the  courts  with  regard  to  oompelling  the  payment  into 
court  of  monej  constituting  partnership  property  has  been  stated  hj  IrCr.  Goll- 
jrer,  in  his  treatise  on  the  Law  of  Partnership,  (p.  165)  in  the  following 
manner: 

"  As  the  rule  is  that  he  who  seeks  equity  must  do  equity,  it  seems  dear  that 
where  the  plaintiff  is  a  private  debtor  to  the  partnership,  he  cannot  insist  upon 
an  account  without  paying  the  amount  of  his  debt  into  court.  Thus,  in  an 
early  case  it  is  laid  down  that  if  one  partner  borrows  any  money  out  of  the 
partnership  trade,  his  own  share  shall  be  answerable  ibr  it^  and  he  shall  not 
be  permitted  to  oome  into  equity  and  pray  an  account  without  making  satis- 
Action  for  the  debt  Yin.  Abr.  Partners,  (£)  5 ;  MeHarucchi  y.  Hayai  JBxch. 
Ass.  Oo.^  1  £q.  Oa.  Abr.  8.  So  in  a  case  before  Lord  Nottingham,  one  partner 
having  sued  the  other  for  money  had  and  received,  and  the  latter  having  filed 
his  bill  for  an  injunction  to  stay  proceediDgs  at  law  and  for  an  aeoount,  the  court  ^ 
entertained  the  suit  and  decreed  an  aeoount,  the  plaintiff  having  first  paid  into 
court  the  money  in  question.  Gold  v.  Caaham^  2  Swanst  326;  1  Ch.  0.  311, 
S.  C.  Upon  similar  principles  it  should  seem  that  if  the  defendant  swears  by 
his  answer  that  a  specific  sum  is  due  frova.  the  plaintiff  to  the  partnership  as  a 
private  debt,  that  sum  must  be  paid  into  court  by  the  plaintiff  before  an  ac- 
count will  be  decreed. 

"But  one  partner,  whether  plaintiff  or  defendant,  may  receive  partnership 
money  and  effects,  and  insist  on  not  paying  in  the  amount,  unless  all  the  other 
partners  will  pay  la  what  they  have  in  their  hands,  {Foster  v.  DonaH  1  Jac. 
k  W.  253,)  and  a  fortiori^  if  a  partner  as  partner,  receives  money  belonging  to 
the  firm,  and  admitting  that  he  has  received  it,  insists  that  there  is  a  balance 
in  his  &vor,  there  is  no  pretence  for  making  him  pay  it  in.  Ib,  262.  1(  how- 
ever, a  partner  lias  received  partnership  money,  under  circumstanoeB  from 
which  you  can  infer  that  he  had  agreed  not  to  receive  it,  and  that  his  receiving 
it  was  oontraiy  to  good  faith,  then  he  may  be  ordered  to  bring  it  into  oourt. 
Thus  in  Foskr  v.  SonoM^  ubi  supra,  where  the  plaintiff  and  the  defendant,  David 
Donald,  carried  on  business  together  in  the  north  of  England ;  it  had  been  pro- 
posed to  dissolve  the  partnership,  and  the  terms  of  the  dissolution  had  nearly 
been  arranged,  when  the  defendant  said  that  before  finally  acceding  to  them 
it  would  be  proper  for  him  to  go  to  London,  for  the  purpose  of  consulting  a 
friend  residing  there.  In  the  course  of  his  journey  he  went  round  to  several 
customers  of  the  firm  in  different  parts  of  the  country,  and  collected  of  them 
debts  due  to  the  partnership  to  the  amount  of  about  £2318.  In  one  instance, 
a  debt  due  by  himself  had  been  set  off  against  a  debt  due  to  the  firm,  and  ho  re- 
ceived the  difference ;  upon  a  bill  filed  for  an  aeoount  of  the  partnership  trans- 
actions, the  defendant,  though  by  his  answer  stating  his  belief  that  the  balanoe 
of  the  account  would  be  in  his  &vor,  was  ordered  to  pay  the  £2318  into  court." 

It  is  to  be  observed  in  that  case  the  judgment  was  founded  upon  the  conduct 
of  the  defendant,  which  amounted  in  fBfA  to  a  firaudulent  abstraction;  but  where 
there  are  no  circumstances  of  that  description  to  support  the  application,  the 
rule  will  be  adhered  to  that  "  if  a  partner,  as  partner,  receives  money  belong- 
ing to  the  firm,  and  admitting  that  he  has  received  it  insists  that  there  is  a 
balanoe  in  his  favor,  there  is  no  pretence  for  making  him  pay  it  in.  Per  Lord 
Eldon,  in  Foster  v.  VonaJldf  ubi  supra. 

The  subject  has  since  been  very  fully  discoBsed  by  Lord  Cottenham  in  his 
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Contmuixig  iiv      In  general  this  practice  is  confined  to  cases  where  the  money 
iunction.  j^^  g^^gj.  i^^j^  f^^gi  ^j^^  ^y  verdict,  or  award,  or  sworn  to 

judgment  in  Richardson  v.  The  Bank  of  England,  4  K  &  0.  165,  in  which  his 
Lordship  has,  with  great  clearness,  pointed  out  the  principles  of  the  court  with 
regard  to  ordering  the  payment  into  court  of  money  by  one  partner  at  the  in- 
Btance  of  another  partner,  and  the  result  is  strongly  confirmatory  of  the  princi- 
ples above  laid  down. 

A  payment  of  money  into  coTirt  upon  an  interlocutory  application  does  not 
alter  the  rights  of  the  parties  interested  in  the  fund ; — ^therefore,  if  an  executor 
or  administrator  pays  into  court  money  which  he  has  received  from  the  estate 
of  the  deceased,  his  right  to  retain  a  debt  due  to  him  from  the  deceased  is  not 
prejudiced,  {Langt<m  v.  SiggSj  5  Sim.  229,)  and  where  the  fund  in  court  is  in- 
sufficient to  discharge  the  administrator's  debt,  his  right  of  retainer  will  prevail 
against  the  plaintiflTs  right  to  have  the  costs  of  the  suit  satisfied.  Ohissum  v. 
Deioes,  5  Russ.  29. 
•  The  general  rule  may  be  stated  thus,  that  the  plaintiffs  must  be  solely  enti- 
tled to  the  fund,  or  have  acquired  m  the  whole  fund  such  an  interest,  together 
with  others,  as  entitles  them  on  their  own  behalf  and  the  behalf  of  those  oUiers 
to  have  the  funds  secured  in  court.     Freeman  v.  Fairlit,  3  Mer.  29. 

It  seems,  however,  that  where  the  plaintiff  is  merely  entitled  to  a  portion  of 
a  fund  which  portion  is  dear,  he  will  only  be  permitted  to  have  the  portion  to 
which  he  is  entitled  secured ;  therefore,  where  a  widow,  as  administratrix  of 
her  husband,  was  called  upon  to  transfer  into  court  a  sum  of  bank  stock  which 
ibrmed  part  of  the  personal  estate  of  her  husband,  whose  debts  had  all  been 
paid,  the  court  of  exchequer  thought  that,  as  she  was  clearly  entitled  to  a  third 
of  the  personalty,  they  could  not  keep  her  out  of  the  possession  of  that  part, 
and  accordingly  granted  the  rule  only  as  to  two-thirds  of  the  bank  annuities. 
Rogers  v.  Rogers,  1  Anst,  175. 

It  is  to  be  noticed  that  the  party  applying  must  show  an  actual  title  to  the 
property  intended  to  be  secured,  or  some  part  of  it,  either  in  possession  or  re- 
version, and  that  a  probability  of  title  will  not  be  sufficient;  therefore,  although 
the  court  will  appoint  a  receiver  of  personal  estate  on  acoount  of  the  pendencj 
of  a  suit  in  the  ecclesiastical  court  to  recall  the  probate  of  a  will,  it  will  not,  on 
that  account  alone,  order  the  executor  named  in  such  will  to  pay  into  court 
money  in  his  hands  belonging  to  the  deceased's  estate.  Reed  v.  Harris^  7 
Sim.  639. 

Applications  for  payment  of  money,  &c.  into  court  should  be  made  by  ^^ecial 
motion,  of  which  notice  must  be  given,  and  they  are  most  commonly  made 
after  tbe  answer  has  come  in ;  but  they  are  not  unfrequently  made  after  deoree 
upon  admissions  in  proceedings  under  or  before  a  master,  and  may  in  some 
cases  be  made  before  answer. 

To  support  an  application  for  the  payment  of  money  into  court  upon  the 
answer,  there  must  be  a  clear  admission  by  the  answer  of  the  plaintiff*8  title ; 
therefore,  where  the  defendant  by  his  answer  merely  says  he  does  not  know 
and  cannot  set  forth  as  to  his  belief  otherwise,  whether  the  plaintiff  sustains 
the  character  he  assumes,  an  order  will  not  be  made.  Dubless  v.  Flint,  4  SL 
&  C.  502 ;  sed  vide  and  quaere  Farrer  v.  Hutchinson,  3  Y.  &  C.  T06,  contra. 

Nor  will  the  plaintiff  be  allowed,  in  such  a  case,  to  make  use  of  affidavits  to 
supply  the  defect  in  the  answer,  the  rule  of  the  court  being  that  the  order 
shall  be  made  upon  the  defendant's  admissions  alone.  Black  v.  Cfreighbmf  2 
Moll.  554    This  rule,  however,  must  be  understood  as  applying  to  proof  of  the 
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be  SO  by  the  answer.    In  a  case  in  the  exchequer,  the  plain-  Conthiuing  in- 
tif^  an  orange  merchant,  agreed  to  purchase  of  the  defendant,  ^^^  ^^"' 

platntifr^B  title;  for  it  has  frequently  been  decided  that  though  the  ooort  will 
not,  upon  application  of  this  sort,  allow  affidavits  to  be  read  in  support  of  the 
plalntifT's  title,  it  wUl  receive  affidavits  to  verify  collateral  facts;  thus,  upon  a 
mot!t>n  that  a  purchaser  may  pay  his  purchase  money  into  court,  it  will  allow 
affidavits  to  be  read  to  prove  that  he  has  exercised  acts  of  ownership.  Bradr 
jihcM  V.  Bradshmo^  2  Her.  492 ;  OnMJey  y.  Jem/vnghoffn^  ib.  502. 

As  the  court  will  not  order  money  into  oourt  where  there  is  no  admission 
of  the  plaintiff's  right,  still  less  will  it  do  so  where  it  is  dented  by  the  answer; 
therefore,  if  a  bill  be  filed  stating  a  settled  account,  and  by  the  answer  it  is 
denied  that  the  account  is  just,  the  plaintiff  cannot  move  that  the  defendant 
may  pay  into  oourt  the  money  on  the  account  so  admitted,  as  he  might  if  the 
account  were  admitted  to  be  correct  2  Had.  C.  P.  ed.  1837,  523 ;  vide  etiam, 
Richardson  v.  The  Bank  of  England,  4  M.  &  C.  17  T. 

It  must  also  appear  to  bo  admitted,  either  in  the  answer  or  in  the  schedule 
annexed  to  it,  that  there  is  a  balance  actually  in  the  hands  of  the  defendant. 
It  is  not,  however,  necessary  that  the  actual  am<2ant  oi  the  balance  should  be 
stated  either  in  the  answer  or  in  the  schedules;  if  the  answer  contains  a  sche- 
dule not  oast  up,  the  sums  may  be  cast  up,  and,  on  affidavit  of  the  amount  of 
what  appears  to  be  due,  the  order  will  be  made.  Mills  v.  Eanaon^  8  Yes.  68 ; 
QuarreU  v.  Beckford,  14  Ves.  178. 

It  is  to  be  observed,  however,  that  in  such  cases  it  is  the  answer  only  that 
is  to  be  relied  upon,  and  thus  no  affidavit  can  be  used  in  support  of  tho  appli- 
cation, except  that  of  a  calculator  or  accountant  who  exatnines  the  sdiedule 
annexed  to  the  answer,  and  swears  to  the  amount  in  the  hands  of  the  execu- 
tor appearing  therefh)m.  Black  v.  CreighUrru,  ubi  supra;  vide  ctiam  Richardson 
V.  The  Bank  of  England,  4  H.  &  0.  166,  177. 

It  is  true^  that  if  a  defendant  brings  a  book  into  the  master's  office  and  states 
that  it  contains  an  account  of  receipts  and  payments,  and  affidavit  is  made 
giving  the  defendant  the  credit  he  craves,  charging  him  with  what  he  admits 
and  simply  casting  it  up,  the  balance  may  be  ordered  in  upon  motion.  Mills  v. 
Manson,  ubi  supra);  but  if  the  case  is  more  complicated  than  that,  and  the 
question  is  what  is  the  result  of  that  more  complicated  account?  that  cannot 
be  the  foundation  of  a  motion  for  paying  in  the  money,     lb. 

And  it  is  to  be  observed,  that  as  the  motion  must  be  founded  on  an  admis- 
sion in  the  answer,  it  is  necessary,  where  the  application  is  made  to  order  pay- 
ment upon  an  account  appearing  in  a  book,  the  book  must  be  referred  to  in 
such  a  way  as  to  make  it  part  of  the  answer  or  schedule,  (ib.  Roe  v.  Oudgeon^ 
Coop.  304,)  and  where  the  defendant  has  referred  to  several  books,  it  will  not 
be  sufficient  to  make  the  application  upon  the  casting  up  of  some  of  the  books, 
it  must  be  the  result  of  all  the  books.     Mills  v.  Hanson,  ubi  supra. 

The  same  indulgence  which  is  allowed  to  a  plaintiff  of  verting  the  amount 
of  the  balance  admitted  by  the  answer,  will,  in  certain  cases,  be  extended  to 
the  defendant;  and  where  an  executor  admits,  in  his  answer,  tliat  he  has  re- 
ceived a  specific  sum  belonging  to  tho  testator's  estate,  but  adds  tliat  he  has 
made  payments  on  account  of  the  estate,  the  amount  of  which  he  does  not 
specify,  the  oourt  will  allow  him  to  verify  the  amount  of  his  payments  by  affi- 
davit, and  then  will  order  him  to  pay  the  balance  into  oourt  Anon.  4  %m. 
869. 
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Oontoiing  in-  a  planter  of  *frmt  for  exportation  at  St.  Michael's,  2000  boxes 
janotKni.  of  oranges  at  the  market  price ;  and  in  conseqnence  a  cargo 
of  850  boxes  were  sent  from  thence  to  London,  consigned  to 
the  plaintiff.  On  receipt  of  the  invoice,  the  plaintiff  fonnd 
that  the  defendant  had  charged  for  the  cargo  at  the  rate  of 
24s.  per  box,  the  current  price  in  the  island  being,  as  stated 
by  the  plaintiff,  only  15«.  per  box;  and  he  therefore  re- 
fused to  accept  the  defendant's  bill  for  the  amount  (£1020,) 
of  which  he  gave  notice  to  the  defendant's  agents  in  London, 
whom  he  requested  to  take  the  cargo,  tendering  them  the 
bill  of  lading,  or  the  amount  at  15^.  per  box.  The  agents 
having  reftised  either  to  receive  the  oranges  or  the  reduced 
price,  the  plaintiff  gave  them  notice  that  he  would  take  the 
oranges  to  prevent  their  total  loss,  without  prejudice.  Li  the 
meantime  the  defendant  brought  an  action  to  recover  the 
whole  amount  and  th«  plaintiff  having  obtained  an  injunc- 
tion, a  motion  was  made  that  he  might  be  ordered  to  bring 
into  court  the  sum  of  £1020,  or  such  other  sum  as  the  court 
should  think  proper.  It  was  submitted  that  as  the  plaintiff 
had  taken  the  fruit,  and  had  obtained  an  injunction  which 
would  prevent  the  defendant  from  recovering  their  value, 
whatever  that  might  be,  for  some  time  at  least,  he  ought  to 
pay  into  court,  for  the  security  of  the  defendant,  the  sum 
charged  for  the  goods,  or  at  least  so  much  as  he  had  himself 
by  his  bill  admitted  the  goods  to  be  worth,  and  which  he  had 
offered  to  pay  for  the  cargo:  and  it  was  contended  that  this 
admission  and  offer^  the  plaintiff  having  possession  of  the 
goods,  placed  him  in  the  same  situation  as  if  he  had  recover^ 
ed  a  verdict  at  law,  when  he  would  have  been  obliged  to 
r*148]  h&re  paid  the  money  into  court ;  and  it  was  said  *that  the 

inconvenience  would  be  no  more  than  he  would  have  been 
put  to  in  that  case :  the  court  however  refused  the  motion 
with  cost8.(a) 

Ldl  the  following  case,  however,  an  extension  was,  trom 
peculiar  circumstances,  made  of  the  general  rule.  The  plain- 
tiflfe^  seventy-two  in  number,  who  were  underwriters,  had 
filed  a  bill  to  famish  themselves  with  defences  to  actions 
brought  against  them  on  certain  policies  of  insurance,  alleg- 
ing fraud  in  the  assured.  Four  of  the  causes  had  been  set 
down  for  trial,  and  in  consequence  of  a  mistake  in  the  de- 

(s)  FanUU  y.  IfeOriU^  2  Prioe^  150. 
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fendant's  attorney,  had  been  tried  and  verdicts  liad  been  ob-  Oontmuing  in- 
tained  in  them,  for  the  defendants  in  eqtiity.  A  number  of  ^^°  ^^ 
plaintiff  then  paid  into  the  hands  of  certain  persons  named 
in  an  agreement  signed  by  them,  the  amount  of  their  seve- 
ral subscriptions,  in  trust  to  be  applied  in  satisfaction  of  what- 
ever judgment  was  pronounced  by  the  court  of  law.  An  in- 
junction having  been  afterwards'obtained  for  want  of  the  an- 
swer of  one  of  the  defendants,  a  motion  was  made  that  the 
injunction  might  be  dissolved,  or  that  such  of  the  plaintiffs 
as  had  not  deposited  the  money  claimed  on  the  losses,  sub- 
ject to  the  deed  of  trust,  should  pay  that  money  into  court 
within  fourteen  days,  to  abide  the  event  of  the  actions  at  law 
otherwise  the  injunction  to  be  dissolved  as  to  them  ;  and  this 
motion  was,  upon  argument,  granted.(a) 

When  money  has  thus  been  once  paid  in,  the  court  will 
use  great  caution  in  parting  with  it ;  but  if  it  were  shown, 
that  there  was  gross  and  wilftd  delay  on  the  part  of  the  de- 
fendant, and  that  he  did  *not  intend  to  put  in  his  answer,  r*1441 
they  would  probably  release  the  money.  [1]  In  the  above 
case  of  Kensington  v.  Whtie,  after  considerable  delay,  a  motion 
was  made  for  that  purpose ;  and  though  the  court  refused  the 
motion,  yet  it  was  intimated,  that  it  would  probably  be  grant- 
ed on  another  application,{Lf  there  was  Airther  delay. 

The  facility  with  which  injunctions  to  stay  proceedings  at  FUmtiff  in  e- 
law  were  formerly  obtained,  where  the  plaintijff  was  abroad,  to paym^^ 
and  consequentiy  unable  to  appear  or  answer  in  time,  had,  into  court 
as  we  have  before  seen,(6)  attracted  the  attention  of  the  courts  ^t^  rewy" 
who  in  some  measure  remedied  the  abuse,  by  requiring  from  ©^^ .»  verdict 
the  plaintiff  in  equity,  an  afiidavit  of  the  merits  of  his  case. 
As  a  still  further  check  to  the  delay  and  oppression  com- 
plained of  a  rule  was  about  the  same  time  made,  that  when- 
ever the  plaintiff  at  law  being  abroad  had  recovered  a  verdict 
and  an  injunction  had  been  obtained  for  want  of  appearance 
or  answer;  the  plaintiff  in  equity  should  pay  into  court  within 
a  reasonable  time  (generally  a  month)  the  money  so  recover- 

(a)  Kensington  t.  WhUs,  a  Pxioe,  164. 
Q>)  Ante,  p.  80. 

[1]  It  Beems  that  «n  injunction  may  be  oxitmuecl  to  the  hearing  when  the 
amount  of  the  judgment  is  bfou^t  into  court)  although  the  deibndant  neglects 
to  take  out  the  monej,  on  the  usual  security  to  refund  it,  if  it  should  afterward 
apfpear  that  he  was  not  entiiled  to  the  same.  Mcm^ieafer  t.  Day^  6  Faige's  & 
a»6.    (dtedaote^p.  140,  inAotSi) 
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Ccmtmiiing  V  ed,  OT  in  default  thereof  that  the  injunction  should  be  dis- 

junction.  '  •' 

6olved.(a)[2]     This  order  will  not  be  made,  without  an 

(a)  Wesket  y.  CamwdUf  2  Bro.  C.  0.  182,  n.     Chglan  v.  Boffuauau,  ib.    MU- 
cheU  y.  Davis,  cit.  ib.     PoUs  y.  BuUer,  ib.    a  C.  I  Cox,  330.      Shenoood  t. 
White,  1  Bi-o.  0.  C.  452.    Actan  y.  Market,  2  Bro.  C.  C.  14.     CuUey  y.  Eidding, 
ib.  182. 


[2]  The  New  Yoric  Reyiaed  Statutes,  yoL  2,  part  3,  art  5,  proyide  as  fot- 
lows:  "No  injunction  shall  be  issued  to  stay  the  trial  of  any  personal  action 
at  issue  in  a  court  of  law,  until  the  party  applyinfi^  therefor  shall  execute  a 
bond,  with  one  or  more  sufficient  sureties,  to  the  plaintiff  in  such  action  at  law, 
in  such  sum  as  the  chancellor  or  master  allowing  the  injunction  shall  direc^ 
conditioned  for  the  payment  to  the  said  plaintiff  and  his  legal  repreeentatiye^ 
of  all  moneys  which  may  be  reooyered  by  such  plaintiff  or  his  lepresontatiyei^ 
or  the  collection  of  which  may  be  stayed  by  such  injunction,  in  such  action  at 
law,  for  debt  or  damages,  and  for  costs  therein ;  and  also  for  the  payment  of 
such  costs  as  may  be  awarded  to  them  in  the  court  of  chanceiy ,  in  the  suit  in 
which  such  ii^unction  shall  is8u& 

"No  injunction  shall  be  issued  to  stay  prooeedings  at  law  in  any  personal 
action,  after  yerdict,  and  before  judgment  thereupon,  unless  a  sum  of  money, 
equal  to  the  amount  for  which  the  yerdict  was  giyen,  and  the  costs  of  suit^ 
shall  be  first  deposited  with  the  court  of  chancery,  by  the  party  applying  for 
such  injunction,  or  a  bond  for  the  payment  thereof  shall  be  £^yen  as  hereinafter 
directed. 

"  No  injunction  shall  issue  to  stay  proceedings  at  law,  in  any  personal 
action,  after  judgment,  unless,  1.  A  sum  of  money,  equal  to  the  full  amount 
of  such  judgment^  including  costs,  shall  be  first  deposited  by  the  party  apply- 
ing for  such  injunction,  or  a  bond  in  lieu  thereof,  be  giyen,  as  hereinafter  di- 
rected ;  and,  2.  Unless  such  party,  in  addition  to  such  deposit^  shall  also  exe- 
cute a  bond,  with  one  or  more  sufficient  sureties,  to  the  plaintiff  in  the  said 
judgment,  in  such  sum  as  the  chancellor  or  officer  allowing  the  injunction  shall 
direct,  conditioned  for  the  payment  to  the  said  plaintiff  and  his  legal  repre- 
sentatiyes,  of  all  such  damages  and  costs  as  may  be  awarded  to  them  by  tbe 
court,  at  the  final  hearing  of  the  cause. 

"  I(  after  a  verdict  or  judgment  at  law,  any  moneys  shall  be  deposited  in 
the  court  of  chancery,  pursuant  to  either  of  the  two  last  sections,  the  same 
may  be  paid,  on  the  order  of  the  court,  to  the  plaintiff  in  such  action  at  law, 
upon  his  executing  a  bond  to  the  people  of  this  state,  in  a  penalty  double  the 
amount  so  deposited,  with  such  sureties  as  the  court  shall  apptoye,  conditioned 
that  such  plaintiff  will  pay  to  the  register  or  assistant  register,  as  the  case  may 
•be,  the  moneys  which  he  shall  so  receive,  and  the  interest  thereon,  or  any  part 
thereof,  according  to  any  order  or  decree  of  the  court  of  chancery,  that  may 
be  made  in  relation  to  the  same. 

"Whenever  the  moneys  so  deposited  shall  be  paid  to  the  plaintiff  in  tiie 
action  at  law,  if  the  final  decision  of  the  cause  in  chancery  be  against  the  party 
obtaining  the  injunction,  the  chancellor  may  order  any  bond  that  may  have 
been  given  by  such  plaintiff,  to  be  cancelled,  and  shall  conUnue  the  injunction 
to  stay  the  collection  of  the  judgment  at  law,  or  shall  compel  the  plaintiff 
therein  to  cause  such  judgment  to  be  satisfied  and  discharged  of  record. 

"No  injunction  shaU  issue  to  stay  prooeedings  at  law,  tn  any  action  for  Oie 
recovery  of  lands  or  of  the  posMssion  thereof  after  venUct^  unless  the  party 
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affidavit  in  answer  to  the  material  allegations  of  the  bill,  and  CoQtinuing  in- 
several  of  the  motions  upon  this  sabject  stood  over,  to  give  J"^*^^*^ 

applying  therefor  shall  execute  a  bond,  with  one  or  more  soretiefl,  to  the  plain- 
tiff  in  such  action  at  law,  in  such  sum  as  the  chancellor  or  officer  allowing  the 
injunction  shall  direct,  conditioned  for  the  payment  to  the  plaintiff  in  such 
action,  and  his  legal  representativ^es,  of  all  such  damages  and  costs  as  may  be 
awarded  to  them,  in  case  of  a  decision  against  the  party  obtaining  such  injunc- 
tion. 

'*  The  damages  to  be  paid  upon  the  dissolution  of  such  injunction,  shall  be 
ascertained  by  reference  to  a  master,  and  shall  include  not  only  the  reasonable 
rents  and  profits  of  the  land  reoov^ered  by  such  verdict,  but  all  waste  commit- 
ted thereon  after  the  granting  of  the  injanction. 

"  The  chancellor  shall  have  power  to  dispense  with  any  deposit  of  moneys 
required  by  either  of  the  preceding  sections,  and  in  lieu  thereof  to  direct  the 
execution  of  a  bond,  with  sureties,  conditioned  to  pay  the  amount  so  required 
to  be  deposited,  whenever  ordered  by  the  court  of  chancery ;  or  if  a  bond  is 
already  required,  in  addition  to  such  deposit,  then  to  direct  the  enlargement  of 
the  penalty  and  condition  of  such  bond,  as  may  be  requisite.  But  whenever 
such  deposit  shall  be  dispensed  with,  the  bond  so  substituted  or  enlarged, 
shall  be  executed  by  at  least  two  sufficient  sureties. 

"Whenever  an  injunction  shall  be  applied  forlo  stay  proceedings  at  law,  in 
any  action  after  judgment  or  verdict,  on  the  gronnd  that  such  judgment  or 
verdict  was  obtained  by  actual  fraud,  the  chancellor  have  power  to  dispense 
with  the  deposit  of  any  moneys,  or  the  execution  of  any  bond." 

The  Code  of  Procedure  has  not  repealed  or  altered  the  provisions  of  the  Re- 
vised Statutes,  prescribing  the  security  and  the  terms  on  which  injunctions  may 
issue  to  stay  proceedings  at  law.  €k>ok  v.  Dickeraon,  2  Sandf  Sup.  Ct.  Rep.  p. 
691.  The  code  refers  repeatedly  to  existing  statutory  provisions  as  to  giving 
security  on  various  proceedings.  There  is  no  inconsistency  between  the  re- 
quirements of  the  Revised  Statutes  to  which  we  have  referred,  and  the  under- 
taking to  be  given  under  the  code  in  all  cases  of  injunction.  Both  systems 
may  work  harmoniously  together,  and  there  is  no  reason  for  holding  that  the 
simple  undertaking  prescribed  in  the  code,  is  a  substitute  for  the  well  matured 
and  important  provisions  of  the  former  law  on  the  subject    Jb.  692. 

The  code  of  practice  has  not  established  the  provisions  of  the  Revised  Stat- 
utes, relative  to  "  the  granting  of  injunctions  to  stay  proceedings  at  law,"  (2  R, 
S.  251,)  but  they  remain  in  fbU  force.  Coc^  v.  Dkkereon,  2  Sandf  691.  The 
omission  to  make  the  deposit  of  one  hundred  dollars,  as  required  by  the  rule^ 
suing  out  an  injunction  staying  proceedings  a$  law,  is  cured  by  making  it 
before  a  motion  to  set  aside  the  writ;  but  the  party  must  pay  costs  of  the  mo- 
tion. Skinner  v.  Dayton^  2  Johns.  Ch.  226.  A  deposit  for  costs,  on  obtaining 
a  preliminary  injunction  staying  a  suit  at  law,  must  remain  in  court  to  be  di8» 
posed  of  on  the  final  decision  of  the  cause.  Leggett  v.  Dubids^  1  Paige,  674. 
The  complainant,  obtaining  an  iigunction  ags^nst  proceedings  on  a  judgment, 
will  not  be  required  to  pay  the  amount  into  court,  unless  be  is  insolvent. 
Badgers  v.  Bodgers,  1  Paige,  426.  A  master  has  no  authority  to  issue  an  in- 
junction to  stay  proceedings  at  law,  after  verdict,  or  judgment,  except  upon 
the  terms  prescribed  by  the  statute ;  and  the  injimction,  if  issued  without  a 
compliance  with  these  terms,  will  be  set  aside  for  irregularity.  Jenkins  ▼. 
Wiide,  2  Paige,  394;  OhrisHe  v.  Bogarduta,  1  Barb.  Oh.  167.  If  the  suit  at 
law  is  not  at  issue,  he  should  direct  the  insertion  of  a  provision  authorizxng 
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Continmiig  in- 
junction. 

[♦145] 


Tenant  filing 
an  injunction 
bill,  required 
to  pajinto 
court  rent 
sworn  due. 


the  defendantB  time  to  file  BatiB&ctoiy  affidavits:  and  though 
it  is  stated  in  the  argument  of  OuIUy  y.  Htckling^  that  Loid 
Bathurst  granted  the  motion  in  *  Wesket  v,  CarnevdU  without 
an  affidavit ;  this  appears  to  have  been  a  mistake(a) 

Another  very  salutary  regulation  of  this  nature  is  pro- 
vided by  the  4  Geo.  2,  c.  28,  s.  8,  which  enacts  that  the 
lessee,  or  his  assignee,  or  any  person  claiming  under  him, 

(a)  1  Cox,  330. 


t^e  plaintiff  to  proceed  to  judgment  unless  the  bill  is  one  for  diaooyeiy  mecelj. 
Jenkins  v.  WUde^  2  Paige,  394.  If  issue  has  been  joined,  the  master  must 
take  the  bond  required  bj  the  statute,  (2  B.  S.  251,  §  184,)  and  specify  in  his 
certificate  that  it  is  to  be  filed  before  the  issuing  of  the  injunction.  lb.  If  a 
yerdict  has  been  obtained,  the  master  should  ascertain  and  spedfj  the  amount 
to  be  deposited,  (1  B.  S.  251,  §  185,)  and  if  judgment  has  been  obtained,  he 
should  direct  the  amount  of  it  to  be  deposited,  and  take  the  bond  required  bj 
the  statute,  (2  R.  S.  251,  §  186,)  as  securitj  for  damages  and  costs.  Jb,  If 
the  register  or  clerk  discover  that  the  master  has  allowed  the  writ,  oontraiy  to 
the  provisions  of  the  statute  or  to  the  standing  rules,  he  should  decline  to  enter 
the  order,  and  refer  the  question  to  the  court    lb. 

Only  the  chancellor,  or  the  vioeKshanoellor  before  whcMn  the  bill  is  filed,  can 
dispense,  after  verdict  or  judgment  in  a  personal  action,  with  the  actual  deposit 
of  the  debt  and  costs,  and  to  take  a  bond  in  lieu  thereof  upon  issuing  an  in- 
junction to  stay  proceedings.  2  B.  &  251,  §  185,  186,  191.  lb,  Christie  y. 
Bogardusy  1  Barb.  Ch.  161  And  even  the  court  cannot  dispense  with  the 
money  and  security  both,  in  any  of  the  cases  mentioned  in  the  fifth  article^  (S 
B.  S.  251,  252,)  unless  there  has  been  actual  fhiud  in  obtaining  the  verdict  or 
judgment  lb,  §  192 ;  Jenkins  v.  Wilde,  2  Paige,  394.  If  the  daim  be  that 
the  judgment  is  partially  paid,  the  payments  must  be  set  out  particularly,  and 
pofiitivoly  sworn  to,  so  as  to  enable  the  court,  by  computation,  to  ascertain  the 
amount  due,  and  regulate  the  deposit  Christie  v.  Bogardus,  1  Barb.  Ch.  16Y. 
A  bond  for  the  damages  and  costs  which  may  be  awarded  against  the  com- 
plainant in  the  court  of  chancery,  can  in  no  case  be  dispensed  with  on  the 
granting  of  a  preliminary  injunction  to  stay  proceedings  at  law  upon  a  judg- 
ment lb,  A  proceeding  by  scire  facias^  to  revive  a  judgment  abated  by  the 
plaintiff's  death,  is  a  continuation  of  the  action ;  and,  to  obtain  an  injunction  to 
stay  proceedings  therein,  the  complainant  must  make  the  deposit,  or  give  the 
security  required  by  the  statute.  Dickey  v.  Craig,  6  Paige,  283.  Upon  a 
creditor's  bill  to  stay  proceedings  upon  a  judgment  fraudulently  confessed  by 
the  debtor,  the  <x)urt  is  authorized  to  dispense  both  with  a  deposit  and  security. 
Bums  V.  Morse,  6  Paige,  108. 

An  injunction  to  restrain  the  plaintiff  in  a  judgment  at  law  against  a  third 
person,  firom  selling  the  complainant's  property  upon  the  execution,  is  not 
within  the  statute,  requiring  a  deposit  of  the  amount,  or  security.  Hegeman  y. 
Wilson,  8  Paige,  29.  In  such  a  case,  if  the  circumstances  render  it  proper,  a 
deposit  of  or  security  for  the  amount  should  be  required,  as  a  condition  of  issu- 
ing the  injunction.  But  the  party  enjoined  cannot  take  the  money  out  of 
court,  upon  giving  security,  without  the  order  of  the  court  lb,  Suretios  in 
injunctiDn  bond,  must  justify.     CarroU  y.  Sand^  10  Paige^  298. 
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shall  not  have  or  oontanue  any  injonotioii  against  the  pro-  Gontisoing  in* 
ceedings  at  law  on  an  ejectment  brought  by  the  lessor,  mJess  J"^^^^ 
within  forty  days  next  after  a  full  and  perfect  answer  filed 
by  such  lessor,  he  shall  bring  into  court  and  lodge  with  the 
proper  officer  such  sum  as  the  lessor  shall  swear  to  be  due 
and  in  arrear,  over  and  above  all  just  allowances,  and  also 
the  costs  taxed  in  the  said  suit,  there  to  remain  till  the  hear- 
ing of  the  cause,  or  to  be  paid  out  to  the  lessor  on  good  se* 
curity,  subject  to  the  decree  of  the  court 

When  the  injunction  is' continued,  the  cause  in  equity 
ought  to  be  prosecuted  to  a  hearing;  if  it  be  not>  and  the 
court  is  satisfied  that  there  is  any  intentional  delay  on  the 
part  of  the  plaintiff,  the  injunction  wUl  be  dissolved.(a)[l] 
And  by  Lord  Bacon's  24:th  Ordinance,  if  no  prosecution  is 
had  for  the  space  of  three  terms,  the  injunction  is  to  fell  of 
itself  without  fiirther  motion*(6)[2] 

(a)  Marriaon,  Ch.  Pr.  648.     1  Turn.  Ch.  413, 
(&)  Beames'  Orders^  14. 

[1]  In  an  ii^unction  caoae,  if  there  has  been  any  negtigenoe  in  serving  the 
Bnbpoena  or  procaring  the  appearanoe  of  a  part  of  the  defendants,  those  who 
have  appeared  and  answered  may  have  the  injunction  diasolTed  on  their  an- 
swers alone.  Seebor  v.  HesSj  5  Paige,  86.  Injunction  was  dissolvetd  on  the 
appearanoe  and  motion  of  defendant's  oonnsel,  beoause  it  did  not  appear  that 
complainant  had  endeavored  to  have  the  process  served.  HiglUour  v.  Riuih^  2 
Haywood,  361.  Unreasonable  delay  in  preparing  a  cause  is  ground  for  dis^ 
sobrmg  an  iiy'miction.  Bond  v.  Hendricks,  1  A.  K  Marsh.  694.  A  want  of 
due  diligence  in  the  plaintiff  after  tho  issuing  the  injunction,  is  always  a  cau^ 
for  dissolving  it  Vepeyster  v.  Orixvea,  2  Johns.  Oh.  Bep.  148.  After  appear- 
ance to  an  injunction  biU,  a  copy  is  to  be  served  on  the  defendant  witliout 
delay,  and  if  not  done,  the  injunction  will  be  dissolved.  Bobmson  v.  Furffiacnii 
Hopldns,  8.     (Am.  Oh.  Dig.  voL  2,  §§  448,  449,  460,  title  iHJUNonoir.) 

Where  an  injunction  has  been  obtained,  and  dissolved  on  hearing  the  an- 
swer of  the  defendant,  and  the  plaintiff  retains  the  ImU,  if  he  takes  no  stops 
toward  preparing  his  canse  for  hearing  in  two  terms  after,  the  bill  shall  be 
dismifisod  for  want  of  prosecution.  Avery  v.  Bunce,  1  Haywood,  369.  Where 
a  cause  stands  more  than  two  terms  upon  replications,  and  the  usual  order  for 
commission,  it  is  regular  to  set  it  dowti  for  hearing:  and  where  no  steps  are 
taken  to  prepare  the  cause  for  trial,  the  suit  may  be  dismissed  for  want  of 
prosecution.  Bobnes  v.  WiUiams,  4  Hawks,  STl.  Although  a  solicitor  ap- 
pears for  more  than  one  defendant,  and  only  puts  in  an  answer,  such  one  may 
move  to  dismiss  for  want  of  prosecution ;  and  it  is  not  enough  to  say  that  such 
solicitor  should  have  got  in  all  the  answers.  Be  Luze  v.  Loder,  3  Edw.  Ofa. 
Bep.  419.  Dismissing  a  bill  after  the  dissolution  of  an  injimction,  does  not 
preclude  the  complainant  from  maintaining  his  action  at  law  for  the  domand 
set  up  in  the  biU,  it  being  no  litigation  or  determination  of  the  rights  of  the 
parties.  King  v.  Bidcea,  6  J.  J.  Marsh.  Rep.  3Tl.  (Am.  Ch.  Dig.  by  Water- 
man,  vol  !,'§§  286,  287,  288,  tifld  Bell  ik  Ohancert.) 

[2]  In  tiie  case  of  i&«i  V.  Cbfiaaytta,  (4  Wash.  0.  0.  Bep.  IH)  the  court, 
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DiflfloiYing  in-       Jf  the  answer  contains  a  sufficient  defence  to  the  case  stated 

junction. 

per  Washin^n,  J.,  remarked :  "  The  bill  in  this  case  -was  filed  in  the  year 
1816,  with  a  prayer  for  an  iignnction,  and  the  usual  affidavit  verifying  the 
truth  of  the  aUegataons  contained  in  the  bill;  and  an  order  was  at  the  same 
time  obtained,  that  service  of  the  subpoena  upon  the  defendant's  attorney  in 
the  action  at  law,  should  be  deemed  sufficient,  the  defendant  himself  residing 
abroad.  After  an  interval  of  nearly  five  years,  the  injunction  was  moved  for, 
and  granted  for  want  of  an  answer,  the  attorney  of  the  defendant  having 
acknowledged  service  of  the  subpoena  in  April,  1817.  The  motion  which  is 
now  made  to  dissolve  the  ii^'unction  absolutely,  without  the  answer  of  the  de- 
fendant being  filed,  is  altogether  unprecedented.  If  the  injunction  be  granted 
tin  answer  and  forther  order,  which  is  the  usual  form,  it  is  never  disserved  until 
the  answer  comes  in,  even  although  the  defendant  should  live  abroad,  and  the 
motion  is  accompanied  by  an  affidavit  to  support  it  Snow  v.  Oameron,  I 
Fow.  Ex.  Pr.  282.  In  this  respect,  the  practice  of  the  court  of  chanceiy,  and 
of  the  court  of  exchequer  in  England,  is  the  same. 

"  The  form  of  granting  injunctions  at  present  used,  and  which  was  establish- 
ed by  Lord  Eldon,  is,  '  till  answer  or  fiirther  order,'  which  allowB  the  defendant) 
if  fieeeasairyj  to  move  to  dissolve  before  answer  filed.  But  in  that  case,  the 
motion  must  be  aooompanied  by  an  affidavit  denying  the  merits  of  the  bilL 
The  uniform  practice  in  this  court  has  been  to  require  an  answer.  We  do  not 
say)  however,  that  the  court  might  not,  under  parUoular  circumstances,  grant 
the  injunction  until  answer  or  fiirther  order,  and  in  that  case  listen  to  a  motion 
to  dissolve  upon  an  affidavit  of  the  defendant,  denying  the  equity  of  the  bilL 

"  In  support  of  the  motion  to  dissolve  this  injunction,  unless  the  sum  confessed 
by  the  judgment  is  paid  into  court  within  a  limited  period,  many  cases  have 
been  cited  fiK)m  the  late  English  reports,  none  of  which,  however,  seem  to  me 
to  be  iq>pUcable  to  the  present  case.  After  the  injunction  is  granted  for  want 
of  an  answer,  this  order  is  seldom,  if  ever  made ;  except  where  the  merits  of 
the  bill,  being  so  &r  confeased  by  the  answer  as  to  render  a  dissolution  of  the 
injunction  improper,  it  is  continued  to  the  hearing.  In  such  case^  the  court 
will  direct  the  money  found  to  be  due  to  the  defendant,  by  a  verdict,  or  an 
award,  or  what  the  answer  swears  to  be  due,  to  be  paid  into  court,  or  that 
satis&ctory  securi^  for  the  same  should  be  given,  and  will  order  the  ix^junc- 
tion  to  stand  dissolved  unless  the  condition  is  complied  with.  But  to  ground 
such  an  order,  we  hold  it  to  be  absolutely  neceasary  that  the  sum  so  ordered 
to  be  paid  should  have  been  ascertained  in  one  of  the  three  ways  above  men- 
tioned ;  and  f\uiher,  that  the  defendant  should  have  answered  the  bUl,  or  at 
least  have  filed  an  affidavit  denying  the  merits  stated  in  it  As  to  the  pracUoe 
of  receiving  an  affidavit  in  lieu  of  an  answer  upon  a  motion  of  this  kind,  it 
would  seem  to  be  of  modem  date  in  England,  and  to  have  been  adopted  for 
•  the  purpose  of  checking  the  delay  and  oppression  complained  of  in  respect  to 
injunctions  to  stay  proceedings  at  law,  where  the  plaintiff  resides  abroad, 

*^  I^  in  short,  the  case  came  now  before  the  court,  even  upon  the  answer  of 
the  defendant,  it  would  be  a  measure  of  great  rigour  to  dissolve  the  injunction 
absolutely,  or  even  conditionally,  upon  payment  into  court  of  a  sum  of  money 
for  whUsh,  by  the  order  of  the  courts  the  defendant  was  compelled  to  oonfbas 
judgment,  kx  the  defendant's  security,  unless  the  answer  contained  a  full  de- 
nial of  all  the  merits  of  the  bill,  or  swore  to  a  particular  sum  as  being  due  to 
the  defendant  At  all  events^  the  order  whidi  the  court  might  make  in  such 
a  oaa^  would  depend  very  much  upon  the  o(Hnplezion  of  the  answer  itseUl 
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in  the  bill,  the  injunction  will  be  *diflsolved.[l]    So  where  piasolving  in- 
a  plea  is  allowed,  there  is  ordinarily  an  end  of  the  injunction,  ^^^^ 

"  It  was  contended  that  the  injonction  was  dissolved,  of  course,  by  the  filing 
of  the  amended  bill,  notwithstanding  the  order  of  the  court  that  the  injunction 
should  not  be  thereby  prejudiced ;  because,  as  the  counsel  has  stated,  he  was 
not  duly  notified  of  the  motion.  The  plaintifif  *s  counsel  is  very  positive  that 
the  counsel  of  the  defendant  was  in  court  at  the  time  the  motion  was  made ; 
and  although  a  notice  in  writing  was  not  served,  we  presume  that  the  court 
was  satisfied  upon  the  point  of  notice.  After  all,  the  amendment  of  the  bill 
before  answer,  and  particularly  when  it  was  made  within  so  short  a  time  after 
the  injunction  was  granted,  would  not  have  produced  the  efiect  contended  for, 
even  without  the  saving. 

"  Another  ground  urged  for  dissolving  the  injunction  is,  that  there  is  no 
equity  in  the  bill.  To  this  there  are  two  answers :  1.  That  this  is  a  bill  seek- 
ing for  a  discovery  of  facts,  to  enable  the  plaintiff  to  defend  himself  at  law; 
if  the  court,  instead  of  requiring,  as  a  condition  upon  which  the  injunction  was 
granted,  that  the  defendant  should  confess  judgment,  had  merely  enjoined  the 
issuing  of  an  execution ;  the  case  stated  in  the  bill  is  proper  for  an  account; 
and  the  injunction  was  granted  for  want  of  an  answer. 

'^  2.  If  the  bill  does  not  state  a  case  proper  for  the  equitable  jurisdiction  of 
the  court,  the  objection  should  be  presented  in  the  form  of  a  plea  of  demurrer, 
and  not  upon  a  motion  to  dissolve  the  injunction. 

"Another  g^und  for  this  motion  is,  that  the  plaintiff  has  not  prosecuted  the 
cause  with  due  diligence,  so  as  to  bring  the  defendant  into  contempt  for  not 
answering  the  bilL 

"  Where  the  injunction  is  eonimufd  to  (he  hearing^  the  court  will  dissolve  the 
injunction,  if  it  appears  that  the  plaintiff  has  been  guilty  of  intentional  delay, 
in  prosecuting  the  cause.  But  it  would  be  most  unreasonable  to  apply  this 
rule  to  a  case  where  tiie  defendant  resides  abroad,  beyond  the  reach  of  the 
prooBfls  of  the  court,  otherwise  than  as  be  may  be  afibcted  by  the  service  of  it 
upon  his  attorney  at  law,  under  a  special  order  of  the  court  In  such  a  case 
thd  delay  in  the  prosecution  of  the  cause  is  not  imputable  to  the  plamtiff  On 
the  contrary,  the  defendant  may  be  brought  into  contempt,  if  within  a  reason- 
aiUe  time  he  does  not  answer  the  bill;  and  it  is  the  duty  of  his  representative 
in  oourt  to  obtain  his  answer." 

[1]  Where  an  answer  plainly  and  distinctly  denies  the  &cts  and  drcumstan- 
068  upon  which  the  equity  of  a  bill  for  injunction  is  based,  the  injunction  will 
be  dissolved.  Moore  v.  FerreU,  1  Kelly,  7.  But  an  injunction  will  not  be  dis- 
solved, as  a  matter  of  course,  on  the  coming  in  of  the  answer  denying  the 
equity  of  the  bill,  if  the  oomplainsmt  has  adduced  auxiliary  evidence  of  his  right 
Orr  ▼.  LOfl^ScU;  1  Woodbury  A  ICmot,  13.  Where  the  allegations  of  the  bill 
are  made  upon  information  and  beUefj  an  injunction  granted  thereon  will  be 
dissolved,  if  they  are  denied  by  the  answer  in  the  same  manner;  especially  if 
it  does  not  appear  that  the  compliUnant  enjoyed  superior  means  of  acquiring 
information.  Eogan  v.  Branch  Bank  at  Decettw^  10  Ala.  Rep.  485.  It  is  a 
general  rule  that  an  injunction  will  be  dissolved  on  the  coming  in  of  an  answer 
denying  all  the  fiicts  on  which  the  injunction  was  granted.  EemphiS  v.  Bttck' 
ersviUe  Bankf  3  Kelly's  Rep.  4jt5.  In  order  to  warrant  the  dissolution  of  an 
injunction  upon  bill  and  answer,  it  is  necessary  that  the  answer  should  deny 
any  material  allegatioii  with  the  same  deamess  and  certainty  as  they  are 
ohaiged.    Bueitner  v.  Awme,  9  Smedee  ft  Mar^  304.    A  denial  (torn  infer* 
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Biflaolving  in«  but  not  alwajs ;  and  the  conrt  lias  said  that  an  injunction  is 
junction.         ^^^  absolutely  dissolved  upon  the  allowance  of  the  plea,  but 
only  nisij  because  there  may  be  some  equity  shown  to  con- 
tinue it.(a)[2]    Where  a  cross  bill  has  been  filed,  if,  when 

(a)  Wy.  Pr.  Reg.  242. 

,.. —  ■■■-■■■         ,.    ■  ■  .         .1     . .  . 

mation  and  belief  is  not  solficient.  Apiharpe  y.  CkmutodCf  1  Hopk.  148.  Ward 
y.  Bdkketm,  1  Paige,  100.  Poor  y.  Ourkton^  3  Sumner,  78.  FvMon  Sank  y. 
New  York  dk  Sharon  Oanai  Oo.^  1  Paige,  311.  Neither  ii  an  eyasiye  answer 
BuiBcient  WiOiima  y.  EaU  1  Bland,  196.  Nor  a  contradictory  answer. 
Tong  y.  OUver^  1  Bland,  199.  And  the  answer  is  not  sufficient  for  this  purpose 
if  there  is  an  extreme  improbability  in  the  defendant's  statements.  Moort  y. 
ByUon^  1  Dey.  £q.  429.  The  answer  is  sufficient,  if  it  disprove  the  ikcts 
stated  in  the  bill  Jf'i'arl^indy.  ir2>ottPea;  1  Gar.  Law  Repos.  110.  It  is  only 
necessary  for  the  defendant  to  show  that  the  eyidence  of  the  plaintiff  is  entitled 
to  no  credit  NorOi  y.  Perrow^  4  Rand.  1.  But  where  the  equity  of  an  injunc- 
tion bill  is  not  charged  to  be  within  the  knowledge  of  the  defendant,  and  the 
defendant  merely  denies  all  knowledge  and  belief  of  the  facts  alleged  therein, 
the  injunction  will  not  be  dissolved  on  the  bill  and  answer  alone.  Rodgers  y. 
Bodgers,  1  Paige,  426.  Quackenhush  y.  Van  Riper^  1  Saxton's  K.  J.  Rep.  476. 
See  also  Reid  y.  Gifford^  1  H(^k.  ^16.  Oibaon  y.  TOton^  1  Bland,  365.  Eoi- 
Uster  y.  Barkkyj  9  New  Hamp.  Rep.  230,  238.  ChoMipoake  A  Ohio  Canal  Ch. 
y.  SaUimore  dk  Ohio  Badkvad  Co.,  4  Gill  ft  JohxL  T.  Moore  y.  Seed,  1  Ired. 
Eiq.  418.  Uowgstony,  UvingsUm,  4  Paige,  111.  WakemamY,  QiBeapy,  5 
Paige,  112.  WiOiaim  y.  Berry,  3  Ste.  ft  Port  261.  Chriatmas  y.  Oan^pbett, 
1  Hayw.  123.  Thompooii  y.  AUm,  2  Hayw.  161.  PtuMuon  y.  Trousdak,  3 
Scam.  Rep.  370. 

Where  a  bill  for  an  injunction,  together  with  the  answer,  is  submitted  to  the 
obanceUor,  on  a  motion  to  dissolve,  and  it  appears  that  the  bill  contains  equity, 
Sf  verified,  to  authorize  relief  but  the  answer  denies  the  material  allegations^ 
then  the  ixgunctk)n  should  be  dissolved,  and,  if  desired  by  the  complainant^ 
the  cause  should  be  set  up  ibr  hearing,  on  bill,  answer  and  proofs— otherwise 
be  at  once  dismissed.  WOUama  a  air,  Barry  rt  ai,  3  Stew,  ft  Porter,  261. 
But  a,  notwithstanding  a  motion  be  submitted  to  dinolve,  on  a  bill  and  answer 
alone,  if  the  court  be  satisfied  that  the  case,  as  presented  by  the  bill,  does  not 
contain  sufficient  equity  to  authorize  relief  then  the  injunction  may  be  dis- 
solved, and  the  bill  dismissed  without  consulting  the  complainant    ib. 

[2]  It  is  to  be  observed  that,  after  a  plea  has  been  filed,  no  step  can  be  taken 
in  the  cause  till  it  has  been  disposed  o£  Thus  there  can  be  no  motion  for  an 
injunction  till  the  plea  has  been  argued.  The  court  will,  however,  at  the  in- 
stance of  the  plahitifij  in  such  a  case  expedite  the  hearing  of  the  plea;  and 
will  give  the  plaintiff  leave  to  move  on  the  same  day  that  it  comes  on,  if  the 
plea  should  be  overruled  upon  argument^  that  an  iiyunction  may  issue.  Am- 
phnys  V.  JSumphreys,  3  P.  Wms.  397.  It  is,  however,  to  be  noticed,  that  i? 
instead  of  overruling  the  plea,  the  court  allows  it  to  stand  for  an  answer,  the 
defendant  cannot  move  to  dissolve  the  injunction  absolutely,  but  only  nuL 
Otbome  v.  Cowper,  Moa  198.  ^ 

So.  also,  if  a  defendant  pleads  to  part,  and  answers  to  the  residae  of  liis 
bill,  the  plaintiff  cannot  except  to  the  answer  till  the  plea  has  been  argued, 
{DameU  v.  Beyny,  I  Yem.  344,)  unless  in  cases  where  the  plea  is  confined  to 
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the  first  has  been  answered,  the  second  is  not  answered,  in  pisBoiving  in- 
eight  days  the  injunction  will  be  dissolved.(a)  ^^^  ^^ 

There,  however,  is  a  case  in  which  an  injunction  was  con- 
tinued though  the  answer  stated  a  full  defence  ;[3]  there  had 
been  a  reference  to  the  master  as  to  title,  upon  a  bill  for  a 
specific  performance  of  an  agreement,  and  an  injunction  to 
restrain  the  defendant  fix)m  proceeding  at  law  to  recover  part 
of  the  purchase  money  paid  in  advance:  the  answer  stated 
circmnstances  which  showed  that  a  decree  could  not  be  made 
on  the  ground  of  want  of  title  and  outstanding  incumbrances ; 
the  court,  however,  refused  to  dissolve  the  injunctioimrith- 
out  the  master's  report,  as  it  would  be  in  effect  deciding  the 
cause.(6) 


If  an  injunction  be  dissolved,  yet,  if  there  be  cause,  it  may  juncUonf  ^' 
be  revived  on  motion.(c)[4]    Thus,  *  where  a  reference  of  the  ^lAm 

(a)  mnd.  599.    Wy.  Pr.  Beg.  235,  241. 
Q})  ChurchY.  Legeyi,  X  Price,  301. 
(c)  Wy.  Pr.  Reg.  242. 

the  relief  prayed,  and  the  defendant  professes  to  answer  as  to  the  whole  dis* 
ooveiy  required;  in  suoh  cases,  it  seems  the  court  will  not  require  the  plaintiff 
to  set  down  the  plea  befbre  he  excepts  to  the  answer  for  insufficiency.  Pigoi 
V.  StMe,  2  Dick.  496.     Sidney  v.  Perry,  ib.  602. 

The  rule  which  requires  a  pica  to  be  disposed  of  upon  argument,  before  any 
flirther  proceedings  are  had  in  the  cause,  applies  equally  to  cases  where  the 
defendant,  as  well  as  to  cases  where  the  plaintiff,  seeks  to  move  in  the  cause. 
Thus  where  a  plea  had  been  been  filed,  the  bill  cannot  be  dismissed  for  want 
of  prosecution  till  the  plea  has  been  argued.  Anon.  Bamardist.  280 ;  1  Harr. 
316,  Kewland's  ed.  And  so  if  a  defendant  plead  in  bar,  he  cannot  move  for 
the  plaintiff  to  make  his  election,  till  the  plea  has  been  argued ;  for  the  plea, 
by  insisting  that  the  plaintiff  is  not  entitled  to  sue  in  equity,  denies  that  he 
has  an  election,  (Anon.  Mob.  304 ;)  and  if  an  order  for  the  plaintiff  to  make 
his  election  has,  under  such  circumstances,  been  made,  the  same  will,  on  mo- 
tion, be  discharged.     Vaughan  y.  TTeZs^  Mos.  210. 

[3]  See  Ba/nk  of  Monroe  v.  Schermerhcm,  1  Clarke's  Rep.  303.  HoUtsier  ▼. 
Sarkley,  9  New  Hamp.  Rep.  230,  238.  Shdlman  y.  ScoU,  R.  M.  Gharlt  Rep. 
380,  381.  Sheria  y.  SarreU,  1  Ired.  Eq.  194.  OheUon  v.  BriUan,  1  Green's 
Oh.  439.  Poor  y.  OarUon,  3  Sumner,  75,  76.  Moredock  y.  WUUams,  1  Tenn. 
Rep.  325.    Parkinmm  y.  Thntsdak,  3  Scam.  Rep.  370. 

[4]  The  court  of  chancery  is  always  open  to  reinstate,  as  well  as  to  grant 
an  injunction.  Had/ord^s  ea^rs.  y.  Jnne8  ex-rs.  1  Hen.  &  Munf  8.  A  motion  to 
reinstate  an  injunction,  on  additional  evidence  tendered  by  the  complainant, 
is  in  the  nature  of  an  original  application  for  an  injunction.  OdUan  y.  AUerif 
1  Randolph,  414.  An  injunction  voluntarily  dissolved  by  the  plaintiff,  or  by 
his  agent  or  solicitor,  without  his  knowledge  and  consent,  but  afterwards 
ratified  by  him,  cannot  bo  renewed  on  petition,  without  some  new  and  special 
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Beviving  in-    aBflwer  for  insufficiency  had  been  shown  for  cause  against 
junction.  dissolving  the  inj  unction,  and  the  plaintiff  has  been  put  upon 

terms  of  obtaining  the  master's  report  within  a  certain  time, 
but  having  failed  to  do  so,  the  injunction  is  dissolved ;  if  the 
master  afterwards  reports  the  answer  insufficient,  the  plain- 
tiff may  move  to  revive  ;(a)  but  after  a  reference  for  imperti' 
nence,  such  motion  cannot  be  sustained.(i) 

The  motion  to  revive  is  necessary,  and  will  be  granted 
according  to  the  circumstances,  either  where  the  injunction 
has  dropped  in  consequence  of  the  plaintiff's  having  amend- 
ed tb|^bill,(c)  or,  where  the  injunction  having  been  dissolved 
on  the  merits,  the  plaintiff  subsequently  amends.(d) 

But  the  motion  has  been  refused :  where,  the  master  hav- 
ing reported  in  favor  of  the  sufficiency  of  the  answer,  excep- 
tions have  been  taken  to  his  report  ]{e)  also  where  the  master 
having  reported  the  answer  insufficient,  and  the  Master  of 
the  Rolls,  upon  exceptions  taken  to  that  report,  had  allowed 
them,  thinking  the  answer  sufficient,  and  an  appeal  had  been 
entered  against  the  judgment :(/)[!]  and  again,  where  the 

(a)  4  Mad.  23t. 

(b)  Ikmeey  y.  Browne,  4  Mad.  237. 

(c)  Poet,  p.  148. 

(d)  Post,  p.  152. 

(e)  Ante,  p.  130. 

(/)  Scott  y.  Hdckmtosh,  1  V.  A;  B.  504. 

reasons  which  did  not  exist  when  'the  injunction  was  originallj  granted  or 
dissolyed.  Livingston  y.  OUbhoM,  5  Johns.  Cb.  Rep.  250.  Where  the  dissolu- 
tion of  an  injunction  has  been  obtained  hj  firaud,  it  maj  be  reinstated.  BH- 
Ungslea  y.  Gilbert^  1  Bland,  568.  The  remoyal  of  an  injunction  staying  execu* 
tion,  does  not  render  an  execution  issued  between  its  dissolution  and  renewal 
irregular.  Toung  y.  Daimgj  1  Monroe,  153.  In  New  York,  the  yice-dianoeUco' 
of  the  eighth  circuit,  in  the  case  of  Ibna  y.  Bracef  1  CSaike^  503,  decided  that 
he  had  power  to  reinstate  or  renew  an  injunction  after  a  diasolutaon,  eyen 
though  the  order  of  dissolution  had  been  affirmed  by  the  dianeeUor  upon  ap- 
peal, and  an  appeal  has  been  taken  irom  the  chanoellor  decisian  to  tibe  court 
of  errors ;  but  that  this  power  would  not  be  exercised,  except  in  extreme 
oases,  and  upon  new  fiicts  presented,  either  by  petition  or  supplemental  biO. 
It  was  also  decided,  in  that  case,  that  when  an  iigunoti<m  had  been  dissolyed, 
and  subsequently,  proo&  had  been  partially  taken,  but  no  order  had  heea 
entered  to  dose  proofe,  the  injunction  would  not  be  reyiyed  merely  because 
the  proo&,  so  far  taken,  falsified  the  answer ;  especially,  if  the  proo&  only  went 
to  establish  the  original  charges  in  the  bill,  Ailly  denied  by  the  answer ;  and 
presented  not  new  fiicts,  but  merely  additional  testimony.  1  Barb.  Gh.  Pr. 
646. 

[1]  In  the  case  of  Tone  y.  Brace,  I  Clarice,  505,  the  yioe-dianoellor  oi  the 
eighth  circuit  decided  that  he  had  power  to  reinstate  or  renew  an  iiyunotion, 
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injunction  having  been  dissolved  npon  the  answer  deirjring  R«Tiymg  in- 
after  a  diasolxitioii,  eyen  though  the  order  of  dissolution  had  been  affirmed  by 
the  chancellor  upon  appeal,  and  an  appeal  had  been  taken  from  the  ohanoellor's 
decision  to  the  oourt  of  errors ;  but  that  this  power  would  not  be  exercised 
except  in  extreme  cases,  and  upon  new  £MtB  presented,  either  bj  petition  or 
supplemental  bilL  It  was  also  decided,  in  that  case,  that  when  an  injunction 
has  been  dissolved,  and  subsequently  prooft  have  been  partially  taken,  but  no 
Older  has  been  entered  to  dose  proo&,  the  ii^junction  will  not  be  reviyed 
merely  because  the  proofi,  so  fiur  taken,  ftJsify  the  answer ;  especially  if  the 
proofe  only  go  to  establish  the  original  charges  in  the  bill,  ftiUy  denied  by  the 
answer ;  and  present  no  new  &ct8,  but  merely  additional  testimony. 

Where  a  judgment  at  law  has  been  superseded  by  the  order  of  a  chancellor, 
granting  an  injunction ;  and  on  hearing,  the  injunction  is  dissolved,  and  the 
bill  filed  to  obtain  it,  dismissed — an  appeal  taken  from  the  decree  dissolving 
the  injunction,  and  the  execution  of  the  usual  bond,  do  not  revive  and  continue 
the  injunction,  so  as  to  supersede  the  execution  at  law.  Where  in  such  case, 
after  the  dissolution  of  an  injunction,  and  while  the  question  on  appeal  is 
pending,  execution  is  taken  out  on  the  judgment  at  law,  and  run  against  the 
defendant — this  court  wUl  not^  on  petition  award  a  supersedeas. 

This  was  a  petition,  filed  in  this  court,  by  Garrow,  praying  for  a  supersedeas, 
against  an  execution  at  law.  Carpenter  and  Hanrick,  administrators  r>f  Hall, 
having  recovered  a  judgment  at  law  against  Garrow,  in  the  circuit  court  of 
Mobile,  Garrow  filed  a  bill  in  chancery  and  obtained  an  ii^unction,  executing 
the  usual  bond,  fta  The  chancellor  on  a  hearing  of  the  bill  and  answer,  dis^ 
solved  the  injunction,  and  dismissed  the  bill ;  and  Garrow,  from  that  decree 
took  an  appeal  to  this  courts  and  gave  the  security  required  in  such  cases,  by 
the  statute.  In  the  meantime  an  execution  waa  issued  upon  the  judgment  at 
law.  Qtanow  now  insisted  that  the  execution  of  the  appeal  bond,  operated  as 
a  renewal  of  the  ii\junction,  and  t^erefbre  prayed  this  court  to  grant  an  order 
superseding  the  execution,  until  the  determination  of  the  suit  pending  in  this 
court.  Cfarroto  v.  CarpenieTj  4  Stew.  ^  Port  Bep.  336.  The  court  in  this  case, 
per  Saffold,  J.  say : — "  Gkurow,  being  appellant  in  this  court,  firom  a  decree  in 
chancery,  rendered  in  the  circuit  court  of  Mobile,  in  &vor  of  the  appellees, 
presents,  by  petition,  an  incidental  question  for  our  consideration. 

"  From  the  petition  it  appears,  that  the  appellees  having  obtained  a  judgment 
at  law  against  Garrow,  for  one  thousand  and  seven  dollars,  he  exhibited  his 
bin  and  obtained  an  injunction  staying  execution  on  the  judgment,  on  giving 
bond  and  security,  and  releasing  errors,  as  usual  in  such  cases.  After  the 
defendants  to  the  bill  had  made  answer  to  the  same^  the  court,  on  hearing  of 
the  cause,  ordered  and  decreed  a  dissolution  of  the  Injunction,  and  dismissed 
the  bill.  From  which  decree  Garrow  took  an  appeal  to  tiiis  court,  on  giving 
the  usual  bond  and  security,  to  pay  and  satisQr  such  judgment  or  decree  as  this 
oourt  shall  render  in  the  premises.  After  which  an  execution  was  issued  on 
the  judgment  at  law,  pursuant  to  a  mandamus  from  the  circuit  courts  com- 
manding the  derk  to  issue  it 

**  The  petition  fhrther  states,  that  the  judgment  is  in  &vor  of  Oarpenter  and 
Hanrick,  as  administrators  of  Hall's  estate,  which  is  insolvent  and  cannot  be 
settied,  and  distribution  made  among  the  creditors,  until  the  appeal  in  this 
court  shall  have  been  finaUy  determined,  so  that  no  iigury  can  result  to  the 
estate^  flx>m  a  delay  of  the  execution.    He^  therefbre,  prays  from  this  court  a 
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ReviviDg  in-    all  the  circumstances  of  tlie  bill,  and  a  true  bill  for  perjury 
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saperwdeaa^  to  stay  all  fbrther  prooeediogSi  on  the  judgment  and  execotioa 
aforesaid,  until  a  final  decision  shall  be  had  on  the  appeal 

"  Neither  the  &ct,  that  Carpenter  and  Hanrick  obtained  the  judgment  at  lav, 
as  administrators  of  an  unsettled  estate,  or  anj  other  oircumstanoe  connected 
with  the  case,  is  deemed  sufficient  to  distinguish  it  from  otheis^  that  often 
occur. 

"  The  simple  questioxis  raised  by  the  petition,  are — IsL  After  the  dissolu- 
tion of  an  injunction  and  the  dismissal  of  the  bill,  has  an  appeal  from  the 
decree,  on  the  terms  prescribed  by  statute,  the  effect  to  reviye  and  continue 
the  injunction  ?  2d.  If  it  has  not,  of  itself  is  it  competent  and  proper  for  this 
court,  to  award  a  supersedeas  of  the  execution  at  law,  on  the  grounds  assumed 
by  the  petitioner  ? 

^*  The  statute  authorizes  an  appeal  fix>m  any  final  judgment  or  decree  of  any 
circuit  court,  upon  the  appellant's  entering  into  bond  and  security,  "  for  prose- 
cuting the  same,  with  effect,  or  performing  the  judgment,  sentence  or  decree, 
which  the  supreme  court  shall  pass  or  make  thereon,"  provided  the  cause  be 
decided  against  him.  It  is  dear,  that  the  appeal  bond  thus  required,  would 
not  bind  the  security,  for  the  amount  of  the  judgment,  enjoined,  in  the  event 
of  an  affirmance  of  the  decree ;  nor  can  Iho  appeal  have  the  effect  to  discharge 
the  security,  in  the  injunction  bond. 

"The  only  power  which  chancery  can  exerciae  over  a  judgment,  is  to  per- 
petuate the  injunction  in  whole  or  in  part ;  or  to  dissolve  it  altogether :  it  can 
render  no  decree  for  the  debt,  or  any  part  of  it ;  nor  for  damages  on  the  judg- 
ment, in  the  event  of  an  affirmance  of  the  decree.  The  former  is  not  subject 
to  legal  revision,  either  for  reversal  or  affirmance ;  consequently,  the  appeal 
bond  can  only  bind  the  security  for  the  costs  in  chanoery,  if  decreed  against 
the  appellant. 

"But,  it  is  insisted  that  the  injunction  bond  sufficiently  insures  the  ultimate 
payment  of  the  judgment  at  law,  if  not  relieved  against :  also,  that,  by  statute^ 
"  whenever  an  injunction  shall  bo  dissolved,  damages,  after  the  rate  of  six  per 
cent  shall  be  added  to  the  amount  provided^  the  court  shall  be  of  opinion,  that 
the  injunction  was  obtained  for  delay."    . 

"  As  respects  the  six  per  cent  damages,  it  is'suffldent  to  say,  whenever  such 
may  be  decreed,  they  would  become  identified  with  the  judgment  at  law,  as  a 
part  thereof  and  the  security  for  the  injunction,  would  be  no  less  bound  for 
the  damages,  than  for  the  original  amount  of  the  judgment  and  interest  thereon. 
As  to  the  payment,  though  security  has  been  given,  it  was  entered  into  with 
reference  to  the  decree  of  the  circuit  court,  either  dissolving  or  perpetuating 
the  injunction,  after  the  dissolution  has  been  decreed,  if  the  effect  of  the  i^peal 
would  be  to  revive  the  judgment,  the  applicant  ought  from  analogy  to  other 
cases,  to  have  been  required  to  give  new  security  for  the  debt  thereby  fSuther 
enjoined.    Had  this  been  done,  then,  according  to  the  prindple  recognized  by 
this  court,  in  the  case  of  Winsian  et  aL  v.  Bives^  the  security  in  the  injunction 
bond  would  have  been  discharged,  and  the  subsequent  responsibility  have 
rested  on  the  new  security  taken  on  the  appeal    Without  any  security  it 
would  not  be  contended,  the  appeal  could  have  been  granted,  or  that  a  writ 
of  errer  would  have  operated  as  a  supersedeas.    Then  can  it  be  supposed,  lor 
a  moment,  that  the  Legislature  intended  that  a  bond  for  a  nominal  amount 
one  to  secure  the  costs  in  chancery,  should  operate  as  a  supersedeas  of  the 
judgment  for  any  amount,  however  large.    Such  a  course  would  not  only  en- 
danger the  debt^  from  the  posnble  in8olven<7  of  the  former  security,  during 
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committed  ia  that  answer  had  been  found  by  the  gtand  Beviving  in- 

/  V  junction. 

juTy.(a) 

(a)  Ciapham  v.  White,  8  Ye&  35. 

--  —   —  ■  -    —      -     ■  -        -     -         -         —  —  _      -  _^  ^ 

the  reviyed  existenoe  of  the  injunction,  but  also  produce  great  injustice  to 
them  by  protracting  the  period  of  their  responaibility,  without  their  consent   . 

"  Our  statutes  only  authorize  an  appeal  or  writ  of  error  on  final  judgments  or 
decrees ;  we  have  often  ruled,  that  a  decree  dissolving  an  injunction  before 
the  final  disposition  of  the  biU,  was  in  its  nature  interlocutory,  and  not  subject 
to  an  appeal  or  writ  of  error :  can  the  circumstances  of  the  dissolution  and  the 
dismissal  of  the  bill,  at  the  same  time,  vary  the  case  ?  Many  aiithoritiee^  both 
English  and  American,  have  been  cited  and  commented  on  by  the  counsel  foe 
the  petitioner,  to  prove  that  an  appeal  from  a  decree  in  chancery,  on  bond  and 
security  given,  has  the  efiTect  to  suspend  the  operation  of  the  decreci  as  in  case 
of  an  appeal  or  writ  of  error  from  a  judgment  at  law.  That  such  is  the  practice 
according  to  the  law  and  rules  of  court,  in  England,  and  many  of  the  states  of 
the  Union,  includiog  Alabama,  in  respect  to  the  debt,  duty  or  other  matter 
directly  and  substantially  decreed,  there  can  be  no  doubt :  but  in  the  dissolu- 
tion of  an  injunction  to  be  viewed  in  that  light  ? 

"  In  Green  v.  Winter^  it  was  held  that  an  appeal  in  the  first  instance,  stays 
all  |»t>ceedings  on  the  matter  appealed  from ;  and  if  the  party  wishes  to  pro- 
ceed, notwithstanding  the  appeal,  he  must  apply  to  the  chancellor  for  leave; 
and  to  give  or  refuse  it,  is  a  matter  of  discretion,  according  to  the  circumstances. 
The  opinion  of  the  chancellor  further  remarked,  that  the  rule  now  in  England 
is,  that  an  appeal  does  not  stay  proceedings,  unless  by  the  speoial^order  of  the 
House  of  Lords ;  that  according  to  the  more  ancient  practice  there,  it  had  thai 
effect  unless  otherwise  ordered ;  that  he  considered  the  practice  in  New  York 
to  have  been  according  to  the  former  practice  in  the  English  Chancexy ;  and 
that  it  was  so  established  by  several  rules  adopted  by  that  court ;  by  one  of 
which  it  was  ezpreasd,  that  an  appeal  should  i»^vent  the  Issuance  of  process 
upon  the  decree.  It  was  there  also  said,  that  the  difference  betwe^i  the 
English  practice  and  that  of  New  York,  was,  that  by  the  former,  the  party 
must  apply  for  an  order  to  stay  the  proceedings ; .  but  in  the  latter,  the  adver- 
sary must  apply  for  leave  to  proceed.  It  will  be  observed,  however,  that  the 
practice  in  the  courts  referred  to,  is  governed  by  rules  of  their  own  adoption, 
which  are  different  from  any  we  have,  or  are  competent  to  declare ;  our  statutes 
have  regulated  the  right,  also,  the  effect  of  appeals  and  writs  of  error.  But 
what  is  most  material  to  be  noticed,  is,  that  the  case  of  Cheen  v.  Winter  was 
an  original  bill  for  an  account  and  settlement  against  a  trustee ;  such  was  the 
object  of  the  decree  appealed  from,  and  the  chancellor  considered  it  a  decree 
from  which  an  appeal  could  be  taken.  From  this  nt  sufficiently  appears,  that 
that  case  only  maintains  the  principle,  that  an  appeal  lies  fbom  a  decree  ren« 
dered  in  an  original  ball,  and  when  legally  prosecutedj  it  suspends  the  execu- 
tion of  such  decree ;  that  such  is  the  correct  practice,  under  our  law,  alao^  I 
have  no  doubt  But  the  question  is  essentially  different,  whether  an  appeal 
fix>m  a  decree  dismissing  an  iz\juttCtion  bill  and  dissolving  the  i^iuiictiOD,  can 
revive  the  injunction. 

"  One  case,  it  is  true,  has  been  dted  on  the  part  of  tho  petitioner,  which  if 
considered  sound  law,  would  be  an  authority  in  his  iiivor.  That  is  the  cose  of 
Turner  v.  Scott  and  another^  (6  Band.  332,)  where  the  court  of  appeals  of  Yir^ 
ginia^  heki,  that  a  dissolved  injunction  was  revived  by  an  appeal  taken  in  the 
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Amendment        *After  the  answer  has  come  in,  the  plaintiff  frequently 

court  of  chancety;  and  that  it  was  improper  in  the  appellee,  to  take  ont  an 
execution,  so  long  as  the  appeal  was  depending.  The  force  of  that  dedsion, 
however,  is  mnch  weakened  from  the  circumstance,  that  it  is  irreconcilable 
with  the  principles  of  previous  decisions  of  the  same  court ;  that  no  authorities 
appear  to  have  been  dted  by  the  counsel  or  the  court ;  and  that  it  seems  not 
to  have  been  argued  or  solemnly  considered. 

**  In  the  previous  case  of  Epps  v.  Thvarman^  (4  ib.  384,)  an  injunction  to  a 
judgment  at  law  had  been  dissolved,  and  the  bill  dismissed.  From  this  decree 
the  court  of  chancery  allowed  Kpps,  the  complainant,  to  appeal,  on  his  execu- 
ting a  bond,  in  the  penalty  of  two  hundred  dollars,  with  one  Jordan  as  his 
security ;  the  condition  of  the  appeal  bond  was,  that  the  appellant  should  pro- 
secute the  said  appeal  with  effect,  or  should  perform  the  same,  and  well  and 
truly  pay  all  such  damages  and  costs  as  should  be  awarded  against  him,  by 
the  court  of  appeals,  in  case  the  said  decree  should  be  afi&rmed.  A  rule  hav- 
ing been  granted  against  the  appellant,  to  show  cause  why  he  should  not  give 
other  security  Ibr  the  payment  of  the  Judgment  enjoined,  the  court  of  appeals 
referred  to  the  statute  prescribing  the  terms  on  which  appeals  were  authorised 
to  be  granted  ]  showing  that  bond  was  required,  in  a  reasonable  penalty,  with 
condition  to  satisfy  and  pay  the  amount  recovered  in  the  court  appealed  from, 
and  an  costs,  and  to  perform,  in  all  things,  the  said  decree,  or  final  order,  in 
ease  the  same  should  be  affirmed.  Under  that  statute,  the  authority  to  take 
bond,  on  appeal,  for  the  amount  of  the  judgment  enjoined,  was  at  least  equal 
to  the  authority  of  our  statute.  The  court  of  Virginia  said,  Hhe  bond  thus 
to  be  given  is  to  have  respect  to  what  the  appellant  was  bound  to  do,  or  what 
was  recovered  from  him  by  the  decree  of  the  court  appealed  from.'  Further, 
they  said,  ^in  the  case  before  us,  there  was  nothing  in  the  decree  of  the  cfaan- 
eellor,  which  bound  the  appellant  to  pay  the  judgment  at  law ;  th^^  was  no- 
thing recovered  from  him  but  costs.  The  appellant  had  a  right  to  appeal,  on 
the  terms  which  are  prescribed  by  law.'  This  case  was  argued  and  appears  to 
have  been  maturely  considered  by  the  Virginia  court. 

"A  shnilar  principle  was  recognized  in  another  case,  in  the  same  oourt 
JPKay  V.  Bite's  ex'rs,  4  Rand.  664.  There  the  question  was,  whether  a  party 
appealing  from  an  order,  dissolvmg  an  injunction,  was  bound  to  give  security 
Ibr  the  payment  of  the  debt,  as  on  the  grant  of  an  original  injunction?  The 
court  of  appeals  said,  that  question  had  been  solemnly  conadered  by  tiie  oonrtj 
and  it  had  been  decided  that  such  an  appeal  must  be  allowed,  <m  the  appel- 
lant giving  security  merely  to  perform  the  decree  of  the  mferior  courts  and  to 
pay  costs  and  damages  awarded  there,  if  the  decree  should  be  affirmed. 

"These  are  the  principles  which  are  considered  irrecondlable  with  the  doc- 
trine, that  an  appeal  from  ft  decree,  dissolving  an  mjunction  and  aifmii«|it^g  the 
bill,  on  giving  such  bond  as  is  required  by  the  statute  of  Virginia  or  this  state, 
18  entitied  to  the  ^ect  of  a  supersedeas  of  the  judgment^  which  had  been  en- 
joined. 

"If  the  Virginia  oourt  considered  the  principles  of  these  decisions  consist* 
•nt,  (which  is  doubtflil,)  this  court  cannot  so  regard  them. 

"  Several  cases  decided  in  New  York,  are  more  dedsive  and  satisfiictory  on 
this  point  In  Boyt  v.  CMakm,  (13  Johns.  139,)  the  supreme  court  held,  that 
an  injunction  could  not  be  revived  by  an  appeal  from  a  decree  dissolving  it 
In  explaining  the  prinoiplee  of  that  decision,  the  oourt  saya— *By  the  piesent 
rules  in  the  oourt  of  chancery,  certain  masters,  designated  by  the  chancellor, 
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finds  it  expedient  to  amend  the  biIL[l]    This  naturally  leads  AMendme&t 

are  authorized  to  grant  injunctions,  and  which  are  binding  until  dissolved  by 
him.'  That,  *  in  the  case  before  them,  the  ix\junction  had  been  dissolved,  from 
which  order  there  was  an  appeal;  and  it  is  now  urged  that  this  appeal  sua- 
pends  all  proceedings  in  this  courts  as  much  as  if  the  injunction  was  still  in 
force.  To  give  such  effect  to  an  appeal  fix>m  an  order  dissolving  an  injunction, 
would  be  very  mischievous  in  practice,  and  serve  as  a  great  engine  of  delay. 
We  must  consider  the  case  now  in  this  court,  aa  if  no  injunction  had  ever 
issued,*  &c    'It  is  enough  for  us^  that  there  is  no  existing  injunction.* 

"  The  court,  in  the  same  case,  admitted  tliat  an  appeal  would  lie,  by  the 
statutes  of  that  state,  fh>m  a  decree  dissolving  an  ityunction;  or  even  from  a 
refusal  to  grant  one^  on  the  first  application;  but  that  the  appeal  could  not^  in 
either  case,  tie  up  the  proceedings  at  law. 

"  Under  our  statute,  authorizing  appeals,  only  f^om  final  judgments  or  de- 
crees, this  court  has  often  held  that  an  appeal  will  not  lie,  flt)m  a  decree  which 
merely  dissolves  the  ix^junction ;  but,  according  to  the  opinion  of  the  court  of 
New  Yorls,  if  the  right  of  appeal  be  admitted,  it  cannot  suspend  the  proceed- 
ings at  law,  by  reviving  the  ii^'nnction. 

"  The  case  of  Wood  v.  Dwight^  (7  Johns.  Cb.  Rep.  295,)  is  also  fhlly  in  point. 
There,  the  question  was^  whether  an  appeal  from  an  order  dissolving  an  in- 
junction, staying  an  execution  at  law,  had  the  effect  to  revive  the  injunction  ? 

"  The  chancellor  said — *  If  the  injunction  could  be  revived  by  the  mere  act 
of  the  party  in  filing  an  appeal,  it  would  be  giving  to  him  not  only  a  power  of 
control  over  the  orders  of  the  court,  but  of  creating  an  injunction.' 

"  He  referred  to  the  opinion  of  the  supreme  court  of  the  United  States,  in 
Young  v.  Grundy^  (6  Craun.  61,)  as  an  authority  that  no  appeal  would  even  lie 
upon  an  interlocutory  order,  dissolving  an  iDJunction.  He  also  remarked,  that 
whether  an  appeal  can  be  sustained,  is  a  question  for  the  court  of  errors;  but 
supposing  it  can  be  sustained,  it  is  impossible  that  a  process  that  is  duly  di»- 
charged,  and  fundus  officio^  can  be  revived  by  the  mere  act  of  the  party. 
'  How,  (says  he)  could  this  court  undertake  to  enforce  the  process,  and  punish 
contempts  of  it,  in  the  very  face  of  the  order  dissolving  it :  when  a  process  is 
once  discharged  and  dead,  it  is  gone  forever;  and  it  can  never  be  revived,  but 
by  a  new  exertion  of  judicial  power.' 

"  2.  From  the  view  taken  of  the  first  point,  it  is  sufficiently  evident  that 
this  court  does  not  conceive  itself  authorized,  on  the  ground  of  the  supposed 
illegality  in  its  issuance,  to  award  a  supersedeas  of  the  execution  at  law,  or  do 
otherwise  than  deny  the  prayer  of  the  petitioner." 

If  an  injunction  be  dissolved,  and  the  decree  be  appealed  from,  the  ii\]unc- 
tion  is  thereby  kept  in  existence.     Taibot  v.  Morton^  5  Litt.  326. 

[1]  The  bill  may  be  amended  for  the  correction  of  mistakes,  or  for  the  sup- 
pression of  impolitic  admissions  in  the  original  statements,  or  for  adding  new 
parties,  or  for  inquiring  into  additional  facts,  or  for  the  fVuther  investigation  of 
facts  which  have  been  only  partially  disclosed,  or  for  putting  in  issue  new  mat- 
ter stated  in  the  answer.  Stephens  v.  Frosty  2  Young  &  GolL  297.  MiiHgan 
V.  Mitchell,  1  Mylne  k  Craig,  433,  442 ;  Gresloy  on  Ev.  21,  23 ;  Hare  on  Disooy. 
22,  24  If  the  plaintiff  has  omitted  to  state  any  matter  or  to  join  any  person 
as  party  to  the  suit,  which  he  ought  to  have  done,  he  may  supply  such  defect 
by  amending  his  bill  Mitf.  Eq.  PI.  by  Jeremy,  65,  326,  326.  Jonas  v.  Boss, 
4  Hare,  62.  Or  i^  after  the  defendant  has  put  in  his  answer,  the  plaintiff 
thereby  obtains  further  information  as  to  his  case  he  may  amend  his  bill  accord- 
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Amendmeiii    to  the  coBsideration  of  the  questioxii  bow  far  an  injtinctiaii 
is  affected  by  amendment.? 

ingly.  Kitf.  Eq.  PL  by  Jeremy,  55,  325,  326.  And  if  any  neoeasary  parties 
are  omitted,  or  unnecessary  parties  are  inserted,  the  coort^  npon  applicati<», 
win  permit  the  proper  alteration  to  be  made  upon  terms,  according  to  the  nar 
tare  of  the  case.    JIh 

The  time  for  allowing  amendments  is  said  to  hare  been  borrowed  from  the 
civfl  law,  according  to  whicli  the  plaintiff,  by  the  leave  of  the  court,  might  add 
any  new  positions  to  the  libel  before  the  replication  was  filed ;  for  the  replica- 
tion was  the  contestation  of  the  answer.  And  after  the  answer  was  contested 
there  could  be  no  new  positions ;  but  the  parties  went  immediately  to  the 
proofs.     Story's  Eq.  PL,  sea  889. 

No  amendment  is  generally  allowable  in  equity,  after  the  parties  are  at  issue 
upon  the  points  of  the  original  bill  and  witnesses  have  been  examined.  Uit£ 
Eq.  PL  by  Jeremy,  55,  325 ;  Cooper's  Eq.  PL  333.  Goodwin  v.  Goodtciv,  3 
Atk.  370.  Jones  V.  Jones,  Z  Atk.  110,  111.  Stafford  v.  Howlett,  1  Paige's 
Rep.  200.  As  a  general  rule  it  is  not  allowable  to  introduce  into  the  bUl,  by 
amendment,  any  matter  which  has  happened  since  the  filing  of  the  bilL  Coop- 
er's Eq.  PL  333.  Candler  v.  Pettii,  1  Paige's  Rep.  165.  Brown  v.  Hiffdan^  1 
Atk.  Rep.  291.  When  the  plaintiff  discovers  the  necessity  of  new  parties, 
the  plaintiff  may  add  them  at  any  time  by  leave  of  the  court,  limiting  his 
amendment  to  that  purpose.  Cooper's  Eq.  PL  333;  Mttf.  Eq.  PL  by  Jeremy, 
325.  Leave  has  also  been  given  to  amend  the  prayer  of  the  bill  under  partic- 
ular circumstances  after  tlie  proper  time  has  passed ;  as  where  the  prayer  has 
been  omitted  by  mistake,  or  the  prayer  for  the  proper  relief  has  not  been  made. 
Cooper's  Eq.  PL  333 ;  Mitf  Eq.  PL  by  Jeremy,  325,  331 ;  Story's  Eq.  PL,  sec. 
887. 

Motions  to  amend  the  pleadings  in  a  cause,  either  at  law  or  in  equity,  are 
alwa3^s  addressed  to  the  sound  discretion  of  the  court ;  and  this  legal  discre- 
tion seems  to  acknowledge  no  otiier  limits  than  those  which  are  required  by 
tlie  purposes  of  justice,  and  for  the  restraint  of  gross  and  inexcusable  negli- 
gence.    But  a  defendant  in  equity  will  not  be  permitted  to  amend  his  answer 
after  the  opinion  of  the  court  and  the  testimony  have  indicated  in  what  respect 
it  may  be  modified,  so  as  to  effect  his  purpose.     CaUoway  v.  Dobson,  1  Brock- 
enbrough,  119.    Amendments  can  only  be  granted  when  the  bill  is  defective 
in  parties^  or  in  prayer  for  relief]  or  in  the  omission  or  mistake  of  a  fact  or  cir- 
cumstance connected  with  the  substance,  but  not  fbrmmg  the  substance  itself 
nor  repugnant  thereto.    The  latter  part  of  this  prindple  applies  to  all  pleadings 
in  equitj'.     Verplank  v.  The  MerccaUiTe  Ins.   Co.^  1  Edwards,  46.     A  court  of 
equity  may  allow  an  amendment  of  a  blD,  after  deciding  against  the  bill,  and 
allowing  a  demurrer  on  argument.    Hunt  v.  AdmWs  of  Rousmaniert^  2  Mason, 
342.    Amendments  of  the  bill  should  be  marked  and  distinguished,  that  they 
may  be  easily  seen  by  the  defendant    Luce  v.  Graham,  4  Jchns.  Cli.  Rep.  I7a 
An  injunction  bill  will  not  be  amended  unless  the  proposed  amendments  are 
distinctly  stated  to  the  court,  and  verified  by  the  oath  of  the  complainant;  nor 
unless  a  sufficient  excuse  is  rendered  for  not  incorporating  them  m  the  original 
bilL    Rodgers  v.  Rodgers,  1  Paige,  424.     A  bill  cannot  be  amended  by  insert- 
ing therem  facts  known  to  the  complainant  at  the  time  of  filing  Uie  bill,  unless 
some  excuse  is  given  for  the  omission.     Wiitmanh  v.  CampUU,  2  Paige,  67. 
The  eleventh  rule  of  the  court  of  chancery  of  New  York,  allowing  the  plain- 
tiff to  amend  his  bill  of  course  at  any  time  before  answer,  plea,  or  demunw 
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Upon  this  point,  considerable  difference  of  opinion  has  at  Ameadment 
various  times  been  entertained.    The  question  was  much  injunction 


filed,  without  costs,  does  not  apply  to  a  bill  Bw6m  to  by  the  plaintiff  as  an  in- 
junction bill  Parker  v.  Cfrant,  1  Johns.  Ch.  Rep.  444.  After  an  answer  to 
an  injonction  bill  has  been  filed,  this  bill  cannot  be  amended  before  the  hear- 
ing. West  V.  Coke^  1  Murphy,  191.  The  amendments  to  a  bill  generally  refer 
to  the  time  of  suing  out  tlie  original  bill;  they  become  part  of  the  original 
bill,  and  with  it  constitute  but  one  record.  Carey  v.  Miilhouae^  6  Geo.  261 ; 
vide  1  Daniel's  Ch.  Pr.  465;  2  I3ick.  441;  1  Paige,  124;  3  Bland,  9,  20;  1 
Irish  £q.  56;  Story's  £q.  PI.  sees.  3^2,  885.  Where  the  complainant  amends 
bis  biU  after  answer,  the  defendant  has  a  right,  in  all  cases,  to  put  in  a  further 
answer,  or  even  a  new  defence  to  the  amended  bill,  if  he  thinks  proper  to  do 
so.  lb.  Vide  I  Dan.  Ch.  Praa  519;  Amb.  Rep.  TO;  4  Sim.  Rep.  673;  1 
Dickens,  44;  5  Paige,  68.  (See  Am.  Ch.  Dig.  by  Waterman,  tit.  Amend- 
ment.) 

The  following  is  the  substance  of  the  43d  rule  of  the  New  York  court  ol 
chancery,  relative  to  amendment:  where  the  bill  has  not  been  sworn  to,  the 
complainant  may  amend  at  any  time  before  plea^  answer  or  demurrer,  of  course, 
and  without  costs.  He  may  also  amend,  of  course,  after  answer,  at  any  time 
before  he  replies  thereto,  until  the  time  for  replying  expires,  and  without  costs^ 
if  a  new  or  further  answer  is  not  thereby  rendered  necessary ;  but  if  such 
amendment  requires  a  new  or  a  fhrther  answer,  it  is  to  be,  on  payment  of  costs 
to  be  taxed.  He  may  also  amend  sworn  bUls,  except  injunction  bills,  in  the 
same  manner,  if  the  amendments  are  merely  in  addition  to,  and  not  inconsist- 
ent with  what  is  contained  in  the  original  bill ;  such  amendments  being  veri- 
fied by  oath,  as  the  bill  is  required  to  be  verified.  But,  as  a  general  rule,  no 
amendment  of  an  injunction  bill  is  to  be  allowed  without  a  special  order  of  the 
court,  and  upon  due  notice  to  the  adverse  party,  if  he  has  appeared  in  the 
suit.  Amendments,  of  course,  may  be  made,  without  entering  any  rule  or 
order  for  that  purpose;  but  the  registers  and  clerks  are  not  to  permit  any 
amendments  to  be  made  unless  the  same  appear  to  be  duly  authorized.  And 
in  every  case  of  an  amendment,  of  course,  the  complainants  solicitor  is  re- 
quired to  file  a  new  engroasment  of  the  bill,  with  the  register  or  derk  where 
the  original  bill  is  filed;  or  fUrnish  him  with  an  engrossed  copy  of  the  amend- 
ments containing  proper  references  to  the  folios  and  lines  in  the  original  bill 
on  file  where  such  amendments  are  to  be  inserted  or  made.  But  no  amend- 
ment is  to  be  considered  as  made,  until  the  same  is  served  upon  the  adverse 
party  if  he  has  appeared  in  the  cause. 

In  what  ease  a  plaintiff  should  be  allowed  to  amend  the  bill  SmUh  v. 
Smithj  4  Randolph,  95.  An  amendment  to  a  sworn  bill,  by  striking  out  alle- 
gations in  the  bill  which  the  complainant  has  verified  upon  oath,  will  not  be 
allowed  by  the  court  of  chancery,  except  under  very  special  circumstances. 
Swift  V.  Eckfordf  6  Paige,  22.  An  amendment  of  a  bill  which  is  multifarious 
should  not  be  allowed,  if  the  bill,  as  sought  to  be  amended,  will  still  be  multi- 
farious, or  otherwise  liable  to  demurrer  for  want  of  form.  But  the  amend- 
ment should  be  allowed  only  upon  condition  that  the  complainant  further 
amends  his  bill  by  striking  out  the  charges  therein  which  render  it  multifarious, 
or  otherwise  defective  in  point  of  form.  Rose  v.  RosCy  11  Paige,  166.  Where 
an  executor  appointed  by  a'^foreign  tribunal,  files  a  biU  in  chancery  in  the 
state  of  New  York,  and  subsequently  takes  out  letters  testamentary  in  thnt 
state,  he  may  state  in  his  bill  the  &ct  of  the  granting  of  letters  testamentary 


gone  upon 
amendment. 


148 4  TO  STAT  PIlOCBBDINGS  AT  LAW. 

AmeiMbiieiit    considered  in  a  case  before  Lord  Baihtirst,(a)  in  wluch,  after 
an  injunction  obtained,  an  answer  was  put  in,  and  the  plain- 

(a)  Mason  y.  Murray^  2  Dick.  536. 

in  that  state  by  way  of  amendment  This  is  an  exception  to  the  general  rule, 
that  facts  which  have  oocorred  since  the  filing  of  the  bill  must  be  brought 
before  the  court  by  supplemental  bill,  and  not  by  way  of  amendment  Buck 
y.  Bade,  11  Paige,  170.  Where  the  allegation  in  a  foreclosure  bill,  that  so 
proceedings  at  law  haye  been  had  for  the  fecoyery  of  the  mort^gage  debt^  is 
put  in  issue  by  the  answer,  if  the  defendant  at  the  hearing  proyes  the  reooyeiy 
of  a  judgment  before  the  commencement  of  a  foreclosure  suit^  the  oomplaiiiant 
will  not  be  permitted  to  show  the  issuing  of  an  execution,  and  a  return  thereof 
by  the  sheriff  unsatisfied.  But  he  must  amend  his  bill  by  striking  out  the 
-^  fiilae  allegation,  and  stating  therein  the  &ct  of  the  reooyery  of  the  judgment, 

and  the  issuing  and  return  of  the  execution  unsatisfied.    North  River  Bank  y. 
Bogera^  8  Paige,  648. 

Where  a  bill  is  filed  for  the  purpose  of  establishing  theyalidity  of  an  aasigii- 
m«it  to  tlie  complainants  in  trusty  and  the  defendant,  in  consequence  of  the 
particular  frame  of  the  bill,  has  entered  into  a  stipulation  for  the  appointment 
of  a  receiyer  of  the  fund  in  controyersy,  and  to  abandon  his  de&noe  in  other 
suits  instituted  by  the  same  oomplainants,  and  the  court  has  acted  upon  sudi 
stipulation,  and  appointed  a  reoeiyer  acoordingly ;  the  complainants  will  not 
be  permitted  to  amend  by  changing  the  entire  character  of  their  bilL  Cwiu 
and  others  y.  Leavitt^  Receiver^  dtc  11  Paige,  386.  The  proyisions  of  the  New 
York  Reyised  Statutes,  directing  that  mistakes  iu  stating  any  day,  month,  or 
year  in  any  pleading  or  record,  which  could  be  amended  by  the  court  after 
yerdict,  in  any  cause,  shall  be  disregarded  upon  the  trial,  unless  the  mistake 
or  yariance  be  calculated  to  surprise  or  mislead  the  adyerse  party,  and  to  pre- 
yent  his  preparation  for  a  fall  answer  on  the  merits,  applies  to  a  mistake  in 
setting  out  the  date  of  the  deed  or  instruiaont,  which  is  the  foundation  of  the 
suit  T?ie  Ontario  Bank  v.  ScJiermerhom  and  others^  10  Paigo,  109.  Vide  17 
Wen.  103.  The  principle  of  this  provision  is  applicable  to  the  court  of  chan* 
eery ;  and,  in  a  case  where  it  is  perfectly  evident  that  the  adverse  party  could 
not  have  been  misled  by  a  mistake  in  a  date,  tlie  complainant's  bill  should  not 
be  dismissed,  or  the  defendant's  defence  rejected  by  reason  of  a  clerical  mistake 
of  this  kind,  when  upon  the  face  of  the  record  the  yariance  will  not  render 
the  defendant's  claim  to  relief  or  the  defendant's  defence,  bad  in  substanoa. 
lb.  Vide  4  Cow.  124;  7  ib.  483;  1  Wen.  472.  But,  at  the  request  of  the 
adyerse  party,  and  to  remove  all  danger  of  his  being  made  liable  a  second 
time,  the  original  pleading  on  file  will,  at  the  hearing,  be  amended  by  con- 
forming it  to  the  true  date.  Jb.  Amendment  allowed  in  the  allegation  of 
amount  due  on  a  judgment  creditor's  biU,  by  substituting  the  proper  sum. 
Byerson  v.  Mmton,  3  Edw.  Ch.  Rep.  382. 

Though  a  bill  in  equity,  brought  to  redeem  a  mortgage,  ought  in  strictness 
to  contain  an  ofler  of  the  plaintiff  to  pay  such  sum  as  shall  be  found  due  from 
him,  yet,  if  no  objection  is  made  to  the  bill,  for  want  of  such  offer,  he  may 
havo  leave  to  amend  after  a  hearing  of  tlie  case.  Green  v.  Tcmner^  8  Mete. 
Rep.  411.  In  what  cases  sworn  bills  may  be  amended,  although  the  amend- 
ments contradict  material  allegations  in  the  original  bill  Hail  v.  Fisher,  3 
Barb.  Ch.  Rep.  637.  A  court  of  equity  may  allow  an  amendment  of  a  bill, 
after  deciding  against  the  bill,  and  allowing  a  demurrer  on  ai-gument    Htnti 
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tiflf  afterwards  amended.    His  Loi;dsliip  consulted  J^r.  Dick-  Amendment 
ens,  wlio  has  piinted  the  answer  which  he  returned.    He 

y.  AdmWa,  of  BouamcoKUre^  2  Mason,  342.    Lesye  was  given  to  amend  the 
prayer  of  the  bill  after  hearing.     Clifton  y.  EkWs,  offfaig,  4  Besau.  330.    If  a 
formal  charge  of  frand  were  necessary,  but  had  been  omitted,  the  court  would 
giye  leaye  to  amend  even  at  the  hearing.     WoTriburzee  y.  Kennedy ^  4  Desau. 
480.    A  complainant  wil)  not  be  allowed  to  amend  his  bill  so  as  to  make  a 
new  case,  after  the  proo&  in  the  cause  have  been  taken  and  closed.    Dodd  y. 
Astor^  2  Barb.  Ch.  Bep.  395.    Where  the  defendant  either  by  plea^  demurrer, 
or  answer,  distinctly  takes  the  objection  of  the  want  of  proper  parties,  the 
complainant  should  at  once  amend  his- bill  by  bringing  in  the  necessary  par^ 
ties,  before  any  fiirther  proceedings  are  had  in  the  cause.     Van  Bpps  y.  Van 
I>eu9enf  4  Paige,  64.    And  if  he  neglects  to  do  this,  it  will  be  in  the  discretion 
of  the  court,  at  the  hearing,  either  to  permit  the  cause  to  stand  over,  upon 
payment  of  costs,  to  enable  tiie  complahiant  to  bring  the  proper  parties  before 
the  court,  or  to  dismiss  the  bill  with  costs.    Jb.    If  the  defendant  does  not 
take  the  objection  of  the  want  of  proper  parties  until  the  hearing,  the  oom- 
plainant  will  be  allowed  a  reasonable  time  to  bring  the  proper  parties  before 
the  court,  either  by  an  amendment  of  the  original  bill,  or  by  a  supplemental 
bill ;  unless  it  should  appear  that  the  necessary  parties  were  omitted  in  the 
bill,  by  the  fraudulent  or  wilful  omission,  or  the  bad  &ith  of  the  complainant 
lb.    The  plaintiff  on  petition,  after  answer,  and  exception  to  the  answer  may 
amend  his  bill  by  adding  new  charges  and  new  parties  upon  payment  of  costs, 
if  a  new  or  fttrther  answer  be  required ;  and,  the  plaintiff  must  amend  the 
office  copies  of  the  bill  taken  out  by  the  defendants  who  have  appeared,  and 
who  are  entitled  to  six  weeks,  within  which  to  answer  the  amendments. 
Beekman  y.  Waien^  3  Johns.  Ch.  Bep.  410.    After  replication  filed,  the  bill 
cannot  be  amended  but  on  withdrawing  the  replication.     Thorn  r.  Germandf 
4  Johns.  Ch.  Bep.  363.    And  the  materiality  of  the  amendment,  and  the  rea- 
son for  its  not  being  stated  before,  must  be  shown  satisfactorily  to  the  court. 
Jb.    If  a  witness  has  been  examined,  the  pleadings  cannot  be  altered  but 
under  yery  special  circumstances,  except  to  add  parties.    Jb,    If  the  plaintiff 
cannot  amend  his  bill,  he  should  apply  for  leaye  to  file  a  supplemental  bilL 
Jb, 

A  motion  by  the  plaintiff  to  haye  his  name  struck  out  of  a  bOI,  because  it 
was  ixxserted  without  his  knowledge  or  consent^  is  too  late  after  publication 
passed,  where  the  plaintiff  knew  that  his  name  was  used,  immediately  after 
the  bill  ^ras  filed,  and  suffered  more  than  a  year  to  elapse  before  he  made  his 
application.  Sears  y.  FaweU,  6  Johns.  Ch.  Bep.  259.  A  second  amendment 
of  a  bill  was  refused  after  an  answer  by  one  defendant,  and  a  plea  by  another, 
who  was  a  surety,  and  the  plea  allowed,  and  the  bill  as  to  him  dismissed,  and 
a  motion  for  a  re-hearing  granted,  and  after  eighteen  months  had  elapsed  since 
the  first  amendment,  there  b^g  no  eyidence  of  new  information  acquired. 
Kirby  y.  Thompaon,  6  Johns.  Ch.  Bep.  79.  An  original  bill  cannot  be  amended 
by  incorporating  therein  anything  which  arose  subsequent  to  the  commence- 
ment of  the  suit  This  should  be  stated  In  a  supplemental  bilL  Stagbrd  y. 
Hewlett^  1  Paige,  200.  All  matters  which  arose  preyious  to  the  filing  of  the 
original  biH,  although  discorered,  afterward  should  be  introduced  into  the  same, 
by  way  of  amendment,  if  the  cause  is  in  a  stage  in  which  an  amendment  is  allow- 
able. Jb.  If  the  cause  has  progressed  so  &r  that  an  amendment  cannot  be  made 
or,  if  material  fiwts  haye  occurred  sabseqaent  to  the  oommanoement  of  the  salt 
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Amendment    stated,  that  it  was  only  where  an  injunction  had  been  dis- 
solved on  the  merits,  that  it  was  necessary  for  the  plaintiflF 

the  ootirt  vill  give  the  complainant  leave  to  file  a  supplemental  bOL  And 
where  such  leave  is  given,  the  coart  will  permit  other  matters  to  be  introdaeed 
into  the  supplemental  bill,  which  might  have  been  incorporated  in  the  original 
bill  bj  way  of  amendment  lb.  Where  a  cause  has  been  heard  upon  plead* 
ings  and  proofs,  and  a  decretal  order  made  therein^  which  order  has  been 
affirmed  upon  appeal,  the  court  below  has  no  authority  to  allow  the  bill  to  be 
amended  by  striking  out  the  name  of  one  of  the  complainantd,  who  is  an 
infant,  and  making  her  a  party  defendant  without  the  consent  of  the  original 
defendant  in  the  suit  Batvens  v.  Idley,  6  Paige,  46.  After  witnesses  in  a 
cause  have  been  examined,  and  the  proof  dosed,  no  amendment  of  the  bill  is 
allowed,  except  an  amendment  which  is  merely  formal ;  and  that  under  rery 
special  circumstances.  In  that  stage  of  the  suit  if  it  becomes  neoessary  toadd 
new  parties  who  will  have  a  right  to  examine  witnesses  in  their  defence,  the 
proper  course  is  to  bring  such  new  defendants  before  the  court  by  a  supple- 
mental bill.    lb. 

Although  it  cannot  be  demanded  as  a  right,  the  chancellor  may,  In  his  dis- 
cretion, at  any  time  before  the  decree,  permit  a  formal  amendment  to  be  made 
to  the  bill.  An  amendment  relating  to  the  price  alleged  to  be  given  for  land^ 
when  it  can  be  considered  a  clerical  mistake,  is  of  that  character.  Cummmg's 
Beirs  v.  GUV  a  Heirs^  6  Ala.  Rep.  662.  It  is  not  a  matter  of  course  to  allow 
the  filing  of  an  amended  bill,  after  replication  and  testimony.  A  special  appli- 
cation should  be  made  to  the  court,  with  a  full  statement  of  the  facts  intended 
to  be  incorporated  in  the  amended  bill,  so  the  court  can  judge  of  their  materi- 
ality. Hammcmd  v.  Ptace^  Harrington's  Ch.  Bep.  438.  Pacts  which  have 
transpired  subsequent  to  the  filing  of  the  bill,  cannot  be  set  forth  by  way  of 
amendment    lb. 

An  order  to  amend  the  bill  obtained  before  appearance,  is  regular  and  valid, 
although  the  defendant  appears  before  the  amendments  are  actually  prepared 
and  filed.  Selden  v.  Vermilyea,  4  Sandf.  Ch.  Rep.  673.  After  answer,  and 
exceptions  thereto,  disallowed,  complainant  moved  to  amend  this  bill ;  defend- 
ant showed  that  a  new  answer  would  be  neoessary  and  that  the  amended  biD, 
might,  very  likely,  be  demurrable.  The  court  allowed  amendment,  but  re- 
quired payment  to  the  defendant,  of  the  costs  of  his  former  answer,  and  gave 
him  liberty  to  demur  to  the  amended  bill.  Grim  v.  Wheder^  3  Edw.  Ch.  Rep. 
448.  It  is  within  the  discretion  of  the  court  to  permit  a  bill  to  be  amended, 
by  substituting  the  name  of  a  new,  fbr  the  original  complainant,  even  Bttsr 
answer  filed ;  but  it  must  be  upon  payment  of  all  the  costs  up  to  the  time  of 
the  amendment  itself  Jennings  v.  Spring^  Bailey's  £q.  Rep.  181.  (See  Am« 
Ch.  Digest  by  Waterman,  tit  Ajiendmsnt  ) 

The  whole  matter  of  amendments  is  in  the  discretion  of  the  oourt  SmUk 
y.  Babcock^  3  Sumner,  410.  Amendments  are  allowed  in  oourts  of  equity 
according  to  the  same  rule  as  in  courts  of  law.  Jeffersan^a  Mr$  v.  CbiKs,  4 
Dana.  467. 

One  of  the  wisest  and  most  beneficent  parts  of  the  New  York  law  is  the 
statute  which  confbrs  on  the  courts  the  power  of  amendment ;  and  the  courts 
have  been  continually  becoming  more  and  more  libenJ  in  carrying  its  provi* 
sions  into  effect,  where  the  rights  of  innocent  third  parties  are  not  affected. 
Before  judgment,  they  may  amend  any  process,  pleading  or  proceeding,  in 
fi>nn  or  in  sabstanoe^  in  furtherance  of  Jostioe^  (a  N.  &  434^  seo.  1.)    After 
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to  revive  the  injunction,  upon  his  amending  by  special  ap-  Amendment 
plication;  that  it  was  a  novel  doctrine  that  the  injunction 

judgment,  any  defects  or  mq)erfections  in  matter  of  form,  may  be  rectified  or 
amended  in  aflftrmance  of  judgment,  {lb,  sea  4.)  And  any  omission,  imper- 
fection or  defect,  owing  to  any  informality  in  entering  a  judgment,  or  to  any 
default  or  negligence  of  any  derk  or  officer  of  the  court,  or  of  the  parties  or 
their  counselloni  or  attorneys,  by  which  neither  party  shall  be  prejudiced,  and 
not  being  against  the  right  and  justice  of  the  matter,  may  be  amended  at  any 
time.  And  it  is  expressly  declared  that  no  judgment  by  confession,  Ac.,  shall 
be  reversed,  impaired,  or  in  any  w^y  affected  by  reason  thereof  Ih.  sees.  7,  8. 
WilUams  y,  Wheeler,  1  Barb.  S.  0.  Rep.  48. 

The  design  of  the  Kew  York  Code  was  to  leare  the  statute  of  amendments 
as  contained  in  2  B.  S.  424^  untouehed.  The  language  of  the  code  relative  to 
amendment,  is  very  similar  to  that  contained  in  the  Revised  Statutes;  and  it 
would  seem  from  the  striking  similarity  of  expression  in  the  two  statutes  as  to 
the  terms  upon  which  amendments  shall  be  allowed,  that  the  decisions  of  the 
courts  under  the  Revised  Statutes  may  be  coDsidered  as  safe  guides  as  to  the 
terms  upon  which  similar  amendments  are  to  be  allowed  by  the  courts  under 
the  code.  Brown  v.  Babcock,  1  Code  Rep.  66.  Downer  v.  Thompaon^  6  Hill's 
Rep.  377;  Oofrrier  v.  Deliay,  3  How.  Pr.  Rep.  173.  The  173rd  section  of  the 
code  is  designed  to  take  the  place  of  2  R.  S.  424,  sec.  1,  and  is  the  one  upon 
which  amendments  are  to  be  allowed  on  application  to  the  court  other  than  at 
the  time  of  trial,  and  this  section  has  prohibited  an  amendment  which  shall 
change  substantially  the  cause  of  action  or  defence.  SpaJdrng  v.  Spaldmg,  1 
Code  Rep.  64.     3  How.  Pr.  Rep.  297-300. 

The  following  are  in  substance  the  provisions  of  the  New  York  Code  relative 
to  amendment; — any  pleading  may  be  once  amended  by  the  party  of  course, 
without  costs,  and  without  prejudice  to  the  proceedings  already  had,  at  any  time 
before  the  peried  for  answering  it  expires,  or  it  can  be  so  amended  at  any  time 
within  twenty  days  after  the  service  of  the  answer  or  demurrer  to  such  plead- 
ing, unless  it  be  made  to  appear  to  the  court  that  it  was  done  for  the  purpose 
of  delay,  and  the  plaintiff  or  defendant  will  thereby  lose  the  benefit  of  a  circuit 
or  term  for  which  it  is,  or  may  be  noticed,  and  if  it  appear  to  the  court,  that 
such  amendment  was  made,  for  such  purpose,  the  same  may  be  stricken  out, 
and  such  terms  imposed  as  to  the  court  may  seem  just  In  such  case  a  copy 
of  the  amended  pleading  must  be  served  on  the  adverse  party.  After  the 
decision  of  a  demurrer,  the  court  may  in  its  discretion  allow  the  party  to  plead 
upon  such  terms  as  may  be  just  (Code,  sec  172.)  The  court  may,  before  or 
after  judgment,  in  furtherance  of  justice,  and  on  such  terms  as  may  be  proper^ 
amend  any  pleading  or  proceeding,  by  adding  or  striking  out,  the  name  of  any 
party,  or  by  correcting  a  mistake  in  the  name  of  a  party,  or  a  mistake  in  any 
other  respect,  or  by  inserting  other  allegations  material  to  the  case,  when  the 
amendment  does  not  ohange  substantially  the  claim  or  defence  by  conforming 
the  pleading  or  proceeding  to  the  &cts  proved.    lb.  sea  173. 

The  rules  of  the  supreme  court  of  the  United  States,  adopted  January  term 
1842,  on  the  subject  of  amendment  are  as  follows:  "  The  plamtiff  shall  be  at 
liberty,  as  a  matter  of  course,  and  without  payment  of  costs,  to  amend  his  bUl, 
in  any  matters  whatsoever,  before  any  copy  has  been  taken  out  of  the  clerk's 
office,  and  in  any  small  matters  afterwards,  such  as  filing  blanks,  correcting 
errors  of  dates,  misnomer  of  parties,  misdescriptions  of  premises,  clerical  errors^ 
and  generally  in  matters  of  form.    But  if  he  amend  in  a  material  point  (as  ho 
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Amendment  yrBs  gone  of  course  upon  the  bill's  being  amended :  that  it 
might  be  amended  for  rarions  purposes  not  connected  with 
the  injunction,  which  was  only  one  head  of  relief:  that 
amen<ing  the  bDl  was  admitting  the  answer  to  be  full  and 
that  exceptions  would  not  lie  to  it ;  but  that  it  did  not  there- 
fore follow  that  enough  might  not  be  discovered  or  admit- 
ted to  support  the  injunction.  Lord  Bathurst  was  influenced 
by  these  arguments  and  accordingly  determined  that  the 
injunction  did  not  drop  by  the  amendment.  In  a  case  also 
before  Sir  J.  Jekyll,(a)  the  fact  of  the  plaintiff  having  amend- 
ed the  bill  seems  not  to  have  been  considered  as  an  objec- 
tion to  the  continuance  of  the  injunction.  These  decifid<Hi8 
have,  however,  since  been  overruled,  and  it  is  now  well 

L  ^^^i  understood  that  an  injunction  *drops  of  course  upon  the 

plaintiff's  amending  the  bill.(ft)[l] 

(a)  Lord  Jkivin  v.  Smtfth,  Uoae.  204. 

(b)  BUas  y.  Boacawen^  2  T.  ft  B.  102. 


may  do  of  course)  after  a  copy  has  been  so  taken,  before  any  answer  or 
plea,  or  demurrer  to  the  bill,  he  shall  pay  to  the  defendant  the  costs  occasioned 
thereby,  and  shall  without  delay,  fiimish  him  a  fiur  copy  thereof  free  of  ex- 
pense with  suitable  references  to  the  places  where  the  same  are  to  be  inserted. 
And  if  the  amendments  are  to  be  numerous,  he  shall  furnish  in  Hke  manner  to 
the  defendant,  a  copy  of  the  whole  bill  as  amended,  and  if  there  be  more  than 
one  defendant,  a  copy  shall  be  furnished  to  each  defendant  affected  thereby. 
After  an  answer  or  plea,  or  demturrer  is  put  in,  and  b^ore  replication,  the 
plaintiff  may  upon  motion  or  petition  without  notice  obtain  an  order  fhom  any 
judge  of  the  court  to  amend  his  bill  on  or  before  the  next  succeeding  rule  day, 
upon  payment  of  costs,  as  the  court  or  a  judge  thereof  may  in  his  discretion 
direct  But  after  the  replication  filed,  the  plaintiff  shall  not  be  permitted  to 
withdraw  it  and  to  amend  his  bill,  except  upon  a  spedal  order  of  a  judge  of 
the  court  upon  motion  or  petition,  after  due  notice  to  the  other  party,  and  upon 
proof  by  affidavit,  that  the  same  is  not  made  for  the  purpose  of  vexation  or 
delay,  or  that  the  matter  of  the  proposed  amendment  is  matnla],  and  could 
not  with  reasonable  diligence  have  been  sooner  introduced  into  the  bill,  and 
upon  the  plaintiff^  submitting  to  such  other  terms  as  may  be  imposed  by  the 
judge  for  speeding  the  cause.  If  the  plaintiff  so  obtaining  any  order  to  amend 
his  bill  after  answer,  or  plea,  or  demuirer,  or  after  replicaticm,  shall  not  file  his 
amendment  or  amended  bill,  as  the  case  may  require  in  the  deifc's  ofBoe,  on  or 
before  the  next  succeeding  rale  day,  he  shall  be  considered  to  have  abandoned 
the  same,  and  the  cause  shall  prooeed,  as  if  no  application  for  any  amendment 
had  be^  made."  (Rules  28,  20,  30.)  Appendix  to  Peter's  IT.  &  Dig.  vol.  3, 
p.  766,  T67. 

[1]  Where  an  izgunction  bill  is  amended,  on  leave,  the  injunction  continues 
in  force,  although  the  order  granting  leave  is  sOent  on  the  subject  Sddm  v. 
VrnnOyOf  4  Sand£  Gb.  Bep.  573.  1  Darnell's  Oh.  Pr.  627-681;  Drewiy  on 
Inj,  390;  1  Hoff,  Oh.  Pr.  301.  No  amendment  of  an  injunction  bill,  unless  it 
be  a  creditor's  bill,  can  be  allowed,  without  a  special  order  of  the  ooort,  and 
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[An  injurfction  bill  being  sworn  to  by  the  party,  cannot  Amendment 
be  amended  without  leave.    Parker  v.  Orant^  1  Johna  Oh. 
Eep.  434.] 

It  has,  in  consequence  of  this  doctrine,  become  usual  for  Motion  for 
the  plaintiff,  in  cases  where  it  is  expedient  to  amend,  to  move  without  preju- 


dice. 


upon  due  notice  to  the  adverse  partj,  if  he  has  appeared  in  the  suit  And  such 
a  hill  will  not  be  amended  unless  the  proposed  amendments  are  distinctly 
stated  and  sworn  to ;  and  the  application  to  amend  must  be  made  as  soon  as 
the  necessity  of  an  amendment  is  diaoovered.  Bodgers  y.  Bodgera^  1  Paige 
Rep.  424  Injunction  bill  amended  as  of  course,  after  the  answer  had  been 
excepted  to  as  insufficient^  by  inserting  additional  statements  and  charge^ 
without  prejudice  to  the  injunction,  and  without  costs,  but  amendments  not 
allowed,  by  striking  out  or  altering  any  part  of  the  bill,  without  due  notice  of 
the  motion,  accompanied  by  an  affidavit  stating  the  precise  amendment  asked 
for.    Renwick  v.  WUson^  6  Johns.  Ch.  Rep.  81. 

There  Lb  one  case,  however,  in  which  the  court  has  always  permitted  the 
amendment  of  a  bill  without  prejudice  to  an  injunction  already  obtained,  where 
the  injunction  has  not  been  supported  upon  merits  or  any  affidavit^  without 
requiring  or  calling  for  a  specification  of  the  amendments  to  be  made,  and  that^ 
is  where  the  defendent  has  put  in  an  answer,  which  has  been  reported  insuffi- 
cient upon  the  argument  of  exceptions ;  in  such  case  the  court,  as  a  matter  of 
course,  gave  the  plaintiff  leave  to  amend  his  bill  without  prejudice  to  the 
injunction,  and  required  the  defendants  to  answer  the  amendments  and  excep- 
tions at  the  same  time.  An  order  to  this  effect  was  obtained  upon  motion  or 
petition,  without  notice,  as  soon  as  the  master's  report  upon  the  exceptions 
was  filed,  and  an  amendment  of  the  bill  under  its  authority  did  not  prejudice 
the  injunction,  (Mayne  v.  EochiUf  1  Dick.  255,)  even  though  the  order  did  not 
express  it  to  be  "  without  prejudice."  Adney  v.  Flood,  1  Mad.  449 ;  Dipper 
r.  Daranty  3  Mer.  465. 

After  an  injunction  had  been  continued  on  the  merits,  the  plaintiff  moved  to 
amend  without  prejudice  to  the  injunction.  Held,  that  in  such  a  case  the 
amendment  could  not  prejudice  the  injunction.  Wood^roffe  v.  Daniel,  9  Sim.. 
410.  Plaintiff  having  obtained  his  injunction  before  answer,  the  defendant 
filed  his  answer  which  was  excepted  to,  and  five  out  of  the  six  exceptions 
allowed;  held  that  the  plaintiff  wishing  to  amend  his  bill  under  such  cireum- 
stances  was  entitled  to  a  rule  giving  him  liberty  to  amend  without  prejudice 
to  the  injunction,  and  directing  the  defendant  to  answer  the  amendments  and 
the  exceptions  at  the  same  time.    HamUton  v.  PaJUen^  Craw,  k  Dix.  203. 

The  plaintiff  obtained  a  special  injunction,  and  the  defendants  subsequently 
filed  a  general  demurrer,  after  which  and  before  the  demurrer  had  been  set 
down,  the  plaintiff  obtained  an  order  of  course  to  amend,  without  prejudice  to 
the  injunction ;  which  was  held  regular.  Wwrburton  v.  hoiidon,  Ac,  BaUtoay 
Co.,  2  fieav.  253.  The  common  injunction  having  issued  against  one  of  two 
defendants  for  want  of  an  answer,  the  plaintiff  afterwards  by  order  of  course 
obtained  leave  to  amend  without  prejudice  to  the  injunction.  Such  an  order, 
it  seems,  is  not  irregular,  and,  at  any  rate,  cannot  be  impeached  by  tiie  de- 
fendant against  whom  no  injunction  issued.  Ferrand  v.  Mamer,  4  My.  A 
Craig,  143. 
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Amendmenb  for  leave  to  amend  without  prgudice  to  the  injundion  ;(a)  this 
will  not  only  be  granted,  but  occasionally,  even  re-amend- 
ment has  been  permitted.(6)[2]    The   court,  however,  re- 

(a)  Tewyr.  WWcs,  3  Mad.  475. 

(5)  Sharp  y.  Atihtxm,  3  T.  &  B.  144.    Mair  v.  Thdbtsson,  ibid,  145,  n. 

[2]  In  New  Jersey  injunction  bills  have  been  amended  without  prejudice  to 
the  injunction,  and  eyen  amended  a  aeoond  time ;  but  the  application  for  sadi 
aeoond  amendment  must  disdose  its  nature,  and  be  founded  on  affidavit  that 
complainant  had  not  a  knowledge  of  the  &cts  so  as  to  enable  him  to  bring  that 
case  on  the  record  sooner.  BuckUy  y.  Corse^  Sax.  Ch.  Bep.  504.  Where  the 
bill  has  been  sworn  to,  and  an  injunction  issued  and  served,  no  alteration  can 
made  in  the  original  bill  on  file ;  but  the  amended  bill  must  be  engrossed  anew, 
and  annexed  to  the  orig^al.    Layton  v.  Jones,  1  Grreen's  Gh.  Bep.  387. 

An  ix^'unction  bill  will  not  be  amended  unless  the  proposed  amendments  are 
diatinctlj  stated  to  the  court,  and  verified  by  the  oath  of  the  complainant ;  nor 
unless  a  sufficient  excuse  is  rendered  for  not  incorporating  them  in  the  original 
bOL    Bodgers  y.  Bodgers,  1  PaigQ,  424. 

The  court  in  this  case  remarked  that  '*  A  loose  kind  of  practice  in  relation  to 
amending  ix^'unotion  bills  has  crept  into  this  court,  which  I  am  satisfied  has 
been  productive  of  great  delay  and  ii^justice,  and  for  which  there  appears  to 
be  no  remedy,  except  by  adhering  more  closely  to  the  ancient  practice  of 
requiring  the  complainant  to  state  the  whole  of  his  equity  in  his  original  bill. 
When  he  applies  to  amend  without  prejudice  to  the  injunction,  he  must  state 
tiie  proposed  amendments  distinctly,  so  that  the  court  can  see  that  they  are 
merely  in  addition  to  the  original  bill,  and  not  inconsistent  therewith.  He 
must  also  swear  to  the  truth  of  the  several  matters  proposed  to  be  inserted  as 
amendments,  and  render  a  valid  excuse  for  not  incorporating  them  in  the  ori- 
ginal bill ;  and  the  application  to  amend  must  be  made  as  soon  as  the  necessity 
of  such  amendment  is  discovered."  Sharp  v.  Ashion^  3  Yes.  &  Beam.  144;  and 
Mair  v.  ThdJusson,  in  note  to  page  145.    Norrid  v.  Kennedy^  II  Tes.  565. 

A  bill  cannot  be  amended  by  inserting  therein  fiicts  known  to  the  complain- 
ant at  the  time  of  flHng  the  bill,  unless  some  excuse  is  given  for  the  omission. 
Whitmarah  v.  Campbell,  2  Paige,  67.  The  amendments  to  a  bill  generally 
refer  to  the  time  of  suing  out  the  original  bill ;  they  beoome  part  of  the  original 
bill,  and  with  it  constitute  but  one  record.  Carey  v.  HiShauae,  5  Geo.  261 ; 
vide  1  Daniell's  Ch.  Pr.  455;  2  Dick.  441 ;  1  Paige,  124;  3  Bland,  9,  30 ;  1 
Irish  Eq.  56;  Story's  Eq.  PL  sees.  332,  885. 

Injunction  bills  may  be  amended  so  as  to  insert  additional  facts,  relating  to 
the  same  subject-matter  or  contract  which  existed  prior  to  filing  the  bill,  by 
leave  of  the  oourtj  without  prejudice  to  the  injunction.  WaOcer  v.  WaOxr, 
3  KeUy's  Bep.  302. 

The  court  in  this  case  remark :  "  Amending  the  bill  may  be  useful  for  various 
purposes :  for  the  correction  of  mistakes,  or  for  the  suppression  of  impolitic  ad- 
missions in  the  original  statements ;  or  for  adding  new  parties ;  or  for  inquiring 
into  addUioTial facts;  or  for  the  further  investigation  of  foots  which  have  been 
only  pQrUaUy  disclosed ;  or  for  putting  in  issue  new  matter  stated  in  the  answer. 
If  the  plaintifi;  after  he  has  filed  his  bill,  finds  that  he  has  omitted  to  staU  any 
matter,  or  to  join  any  person  party  to  the  suit  which  he  ought  to  have  done, 
he  may  supply  such  defect  by  amending  his  bill.  Or  ]£,  atter  the  deftodant  baa 
put  in  his  answer,  the  plaintiff'  thereby  obtains  new  lights  as  to  the  dicom- 
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quires  it  to  be  clearly  shown  by  affidavit^  that  the  plaiiitiff  had  Amendment 
no  knowledge  of  the  facts  proposed  to  be  stated  in  the  amend- 
ment^ so  as  to  have  been  able  to  bring  them  sooner  upon  the 
record  :  the  doctrine  is  thus  stated  in  a  recent  case  by  Lord 
Eldon.(a)  "The f)rinciple  requiring  the  case  for  the  injuno- 
tion  to  be  put  upon  the  record  immediately,  is  that  the  party, 
the  prosecution  of  whose  demand  at  law  is  to  be  delayed  by 
the  injunction,  shall  be  delayed  as  short  a  time  as  can  be  con- 
sistent with  justice;  but  that  principle  is  not  c<mtrovert6d, 
where  a  plaintiff  is  not  informed  that  an  equity  exists,  which 
would  entitle  him  to  relief;  no  blame  can  attach  upon  him 
for  not  putting  it  upon  the  record  until  he  knows  it ;  but  as 
soon  as  he  knows  it,  he  must  put  it  on  the  record.  In  the 
case  cited,(&)  I  think  the  information  was  obtained  not  from 
the  record,  but  aliunde :  it  is  not  material  for  this  purpose  how 
the  *plaintiff  procures  the  information,  even  though  unduly  [*150] 

obtained ;  but  if  he  gets  it  from  the  answer,  the  court  must 
know  from  the  bill  and  answer  that  he  cannot  have  as 
much  benefit  as  if  he  had  asked  farther  questions.  In  that 
case,  therefore,  the  court  required  to  know  what  were  the 
proposed  amendments,  whether  they  were,  and  if  material, 
to  have  ascertained  by  clear  and  positive  aflidavit  that  they  re- 
lated to  facts  of  which  the  plaintiff  had  not  a  knowledge,  en- 

(a)  3  V.  A  B.  148. 

(b)  Mair  v.  TheU'usson^  supra. 

stances  of  his  case,  he  may  amend  his  bill,  in  order  to  shape  his  case  accord- 
ingly. And  m  general,  any  imperfection  in  the  frame  of  a  bill  may  be  thus 
remedied,  as  often  as  .oocasion  shall  require ;  but  the  matter  introduced  by 
amendment  must  not  be  matter  which  has  happened  since  the  filing  of  the  bill, 
(which  is  termed  new  matter,)  unless  indeed  the  defendant  has  not  put  in  his 
answer,  in  which  case  the  bill  may  be  amended  by  adding  supplemental  mat- 
ter. Story  Eq.  PL  sec.  884,  885.  The  amendmej^  sought  to  be  made  by  the 
complainant^  relates  to  the  same  subject-matter  as  originally  charged ;  it  does 
not  make  an  entire  new  case^  but  seeks  only  to  introduce  additUmaX  fcudts  to 
strengthen  and  support  the  charge  of  usury  originally  made  by  the  bill,  between 
the  same  parties,  and  relating  to  the  aawA  coiUract 

Injunction  bills  may  be  amended  without  prejudice  to  the  injunction,  by 
leave  of  the  oourt  (See  page  88,  and  note.)  In  Sharp  v.  Aahton^  3  Vesey  ft 
Beam.  B.  144,  the  answer  of  the  defendant  has  been  referred  for  impertinence, 
and  the  impertinence  being  expunged,  the  plaintiff  took  exceptions,  which 
were  allowed ;  the  plaintiff  then  amended,  and  obtained  an  order  that  the 
defendant  should  answer  the  amendment  and  exceptions  together.  As  the 
defendant  in  this  case  must  answer  the  exceptions^  he  can  at  the  same  time 
answer  the  amendment,  and  there  will  be  no  delay.  The  order  for  amend. 
ment  will  be  made  without  prejudice  to  the  injunction." 
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Amendment  abling  him  to  bring  that  case  upon  the  record  sooner.  [1]  All 
these  facts  must  be  substantiated." 

Costa.  It  was  generally  understood  that  this  motion  was  granted 

upon  payment  of  20s.  costs  ;(a)  but  in  one  of  the  cases,  pro- 
bably from  the  particular  circumstances,  th^  court  appears  to 
have  directed  that  it  should  be  on  payment  of  fiill  cost3.(6) 

Before  answer.  This  motion  for  liberty  to  amend  without  prejudice  to  the 
injunction  is  generally  made  after  the  injunction  has  been 
continued  on  the  merits.(c)  However,  in  some  cases  it  will 
be  granted  before  the  answer  has  been  put  in ;  as  in  the  case 
of  Mair  V.  TheUiLsson  before  alluded  to,  the  defendant  having 
obtained  three  weeks  further  time  to  put  in  his  answer,  upon 
the  special  ground,  that  his  solicitor  having  but  recently  come 

(a)  SJiarp  v.  Ashton^  supra. 
(&)  Mair  r.  TheOussan^  supra. 
(c)  2  V.  &  B.  330. 

[1]  A  second  amendment  of  a  bill  was  refused,  after  an  answer  by  one  de- 
fendant and  a  plea  by  anotlier,  who  was  a  surety,  and  the  plea  allowed,  and 
the  bill,  as  to  him,  dismissed,  and  a  motion  for  a  rehearing  granted,  and  after 
eighteen  months  bad  elapsed  since  the  first  amendment,  and  no  evidenoe  of 
any  new  information  since  acquired,  but  the  second  amendment  being  substan- 
tially the  same  as  the  first,  though  more  directly  charging  the  defendants  with 
firaud.  Kirhy  v.  Thompson,  6  Johns.  Ch.  Rep.  79.  By  the  Chancellor: — The 
plaintiffs  do  not  state  any  satisfactory  reason  why  the  matter  to  be  introduced 
by  the  amendments  was  not  stated  before.  An  amendment  to  the  bill  was 
granted  eighteen  months  ago.  and  six  months  before  the  plea  was  argued. 
The  merits  of  the  plea  have  been  argued  and  decided  upon,  and  the  rehearing 
was  granted  for  the  sake  of  a  review  of  the  pleadings  as  they  stood.  It  is  be- 
lieved there  is  no  case  that  allows  an  amendment  to  the  bill  under  such  cir- 
cumstances, and  at  so  late  a  stage  of  the  cause.  The  court,  says  Lord  Eldon, 
(3  Vesey  &  Beam.  147,)  very  rarely  allows  a  re-amendment  of  an  amended 
bill.  The  plaintiffs  do  not  state  any  material  information  received  since  the 
former  application  to  amend,  and  that  omission  is  deemed  fataL  The  practice 
of  the  English  exchequer  is  settled  against  such  an  indulgence,  after  so  much, 
delay,  without  good  cause  shown  for  tlie  delay;  and  that  court  requires  not 
only  that  the  amendments' 'should  be  material,  but  that  the  circumstances 
should  have  come  to  the  knowledge  of  the  plaintiffs  subsequent  to  the  time  of 
filing  the  replication.  Milvxwd  v.  Old/ield,  4  Price,  325,  and  Turrier  v.  Chaiwin^ 
1  Fowler's  Ex.  Pr.  112.  The  same  doctrine  was  declared  by  this  court  in 
Brovm  v.  Ricketts^  and  in  Thorn  v.  Gervnand,  2  Johns.  Ch.  Rep.  425 ;  4  Johnsi 
Ch.  Rep.  363.  The  bill  cannot  in  any  case,  in  the  English  Chancery,  be 
amended  after  the  cause  has  been  set  down  for  hearing  upon  the  plea,  without 
the  payment  not  only  of  the  20s.  but  of  the  full  costs  of  £5.  Dickens,  358 ;  1 
Vesey,  jr.  477.  The  case  of  a  demurrer  is  quite  analagous;  and  there,  after  a 
demurrer  to  the  whole  bill  allowed  upon  argumenl^  it  is  deemed  irregrular  to 
amend,  and  the  cause  is  out  of  court  2  P.  Wma  and  notes;  Dickens^  70. 
This  is  the  regular  course,  though  the  court  may,  in  its  discretion,  "set  the 
cause  on  foot  again."     6  Vesey,  778,  779;11  Vesey,  72;  Coop.  Tr.  115. 
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into  the  cause,  had  not  saffident  time  to  prepare  the  answer,  Amendment 

the  plaintiff  obtained  an  order  that  he  should  have  a  week  to 

amend  the  bill,  and  that  the  defendant  should  answer  the 

amended  bill  within  the  three  weeks.   In  the  case  of  Sharp  v. 

AshtoTiy  the  answer  had  been  referred  for  impertinence  and  the 

impertinence  being  expunged,  *the  plaintiff  took  exceptions  p^^  ^^  -. 

which  were  allowed ;  the  plaintiff  then  amended,  and  obtained  ^ 

an  order  that  the  defendant  should  answer  the  amendment  and 

exceptions  together.  [1]  The  defendant's  answer  was  afterward 

sworn,  but  not  haying  been  filed  on  account  of  some  infor- 

ijaality,  a  motion  was  made  by  the  plaintiff  to  re-amend, 

without  prejudioe  to  the  injunction.    The  affidavit  of  the 

plaintiff  and  his  solicitor  alleged  that  except  bj  the  answer 

to  the  amended  bUl,  they  had  no  notice  of  a  fact  which  was 

very  material  information  to  the  plaintiff  in  the  prosecution 

in  his  defence  at  law;  that  all  the  circumstances  connected 

with  that  transaction  must  be  brought  before  the  court,  either 

by  way  of  supplement  or  re-amendment,  more  particularly 

than  as  stated  in  the  answer;  and  that  the  plaintiff  could  not 

safely  proceed  to  trial  without  the  defendant's  answer  to  such 

supplemental  or  re-amended  matter:  the  affidavit  then  stated 

the  proposed  re-amendments. 

But  where  the  answer  had  come  in,  and  not  been  excepted  Motion  reftued 
to,  this  motion  was  refiised  with  costs ;  Lord  Eldon  said  that 
the  plaintiff  was  in  that' stage  which  entitled  him  to  sustain 

[1]  The  court  may,  for  the  purpose  of  avoiding  mineoessary  d^ys,  entertain 
a  motion  to  amend  a  bill,  at  the  same  that  exceptionB  to  the  answer  are  filed, 
and  maj  require  the  defendants  to  answer  the  amendment  matter  and  the  ex- 
ceptions together.  Kittredge  y.  the  President^  dec,  of  the  CJarejnont  Sank^  3 
Story^s  Kep.  690. 

If  exceptions  are  taken  to  an  answer,  and  the  defendant  submits  to  the  ex- 
ceptions bj  putting  in  a  further  answer,  the  plaintiff,  if  he  thinks  the  second 
answer  not  sufficient^  should  within  a  reasonable  time,  say  three  weeks,  obtain 
an  order  to  refer  the  answer  to  the  master  for  insufficiency.  And  the  plaintiff 
ought,  either  in  the  order  of  reference,  or  by  notice  to  the  defendant,  to  specify 
to  which  of  the  exceptions  the  second  answer  is  still  imperfect  Where  ex- 
ceptions to  an  answer  were  taken  in  Noyember,  and  the  defendant  put  in  a 
second  answer  in  December,  and  the  plaintiff  in  Maroh  foDowing,  obtained  a 
rule  of  reference  to  the  master,  without  any  notice  to  the  defendant,  the  plain- 
tiff was  deemed  to  bare  acquiesced  in  the  second  answer,  and  the  order  of 
reference  was  set  aside :  And  though  the  second  answer  was  not  accompanied 
with  an  offer  to  pay  the  costs  of  the  exceptions,  which  the  defendant,  in  such 
case,  is  regnlarty  bound  to  pay ;  yet,  as  the  plaintiff  made  no  objection  on 
that  ground,  nor  called  on  the  defendant  for  the  costs,  he  was  precluded  firom 
making  that  objection  afterwards.    Sanford  y.  BiseeU,  1  John.  Gh.  Bep.  383. 
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Amendmeat.  the  injunction,  by  showing  exceptions  for  cause  or  showing 
merits,  but  that  he  was  not  entitled  to  ainend.(a)  It  is 
scarcely  necessary  to  notice,  that  if  exceptions  are  taken,  Ihe 
common  order  to  amend  cannot  be  obtained  till  the  excep- 
tions are  disposed  of;  because  the  defendant  is  prevented  by 
the  exceptions  from  moving  to  dissolve,  and  therefore  the 
plaintiff  shall  not  indirectiy  give  himself  an  opportunity 
of  amending,  without  the  special  order  that  such  amendment 
shall  be  without  prejudice  to  tiie  injimction.(i) 
[*152]  *There  is  another  point  connected  with  this  subject,  upon 

Injunction  dia-  "^^^^  much  difference  of  opinion  has  been  entertained,  viz. 
solved  upon     as  to  the  mode  by  which  an  injunction,  which  has  been  dis- 
vived  upon'^  solved  upon  the  merits,  is  to  be  revived  upon  the  plaintiff 
piaintiflf's  a-     having  amended.  [1]     It  has  been  maintained,  that  if  the  de- 
menoing.         fendant  is  in  de&ult  for  not  answering  the  amendments,  the 
injunction  will  be  revived  (as  it  is  granted  under  the  same 
circumstances  on  an  original  bill)  upon  application  of  course 
until  answer  or  iurther  order.    Lord  Hardwicke  is  reported 
by  Mr.  Dickens,  in  a  case  where  a  special  application  had 
been  made  for  this  purpose  wpon  notice^  to  have  declared  that 
notice  was  not  necessary,  and  that  the  motion  was  of  course  :(c) 
and  Mr.  Dickens,  in  some  observations  which  he  submitted 
to  Lord  Thurlow  (but  which,  like  those  he  gave  to  Lord  Ba- 
thurst  in  Mason  v.  Murray,  have  not  met  with  the  appro- 
bation of  succeeding  judges,)  insisted  that  this  was  the 
practice.(c?)    This,  however,  is  in  a  great  measure  contradict- 
ed by  the  establishment  of  the  doctrine  just  alluded  to,  as  to 
permitting  amendment  without  prejudice  to  the  injunction ; 

(a)  Turner  Y.Bcudey,  2  V.  A  B.  330. 

(b)  Dixon  v.  Redmond,  2  Sch.  k  LeC  616. 

(c)  BagsUr  y.  Walker^  2  Dick.  767,  also  reported  without  theee  observatioDfl, 
1  Dick.  109. 

(d)  2  Dick.  T56. 

[1]  Where  new  facts  are  stated  in  a  supplemental  bill,  a  fresh  injunction  maf 
be  awarded  on  motion,  though  the  former  injunction  was  diasolTed  on  the 
merits.  Foaming  v.  Ihiaiham,  4  Johns.  Ch.  Bep.  36.  A  second  bill  of  injuno 
tion  will  not  be  granted  after  a  former  bill  has  been  dismissed,  without  an  affi- 
davit of  some  particular  hardship,  and  that  there  is  no  omission  on  the  part  of 
the  plaintiff.  MayfUHd  y.  Hawkins^  Martin's  Rep.  2*7.  The  court  of  chanoeiy 
is  always  open  to  reinstate,  as  well  as  to  grant  an  injunction.  The  complain- 
ant should  always  he  ready  to  proye  the  allegations  of  the  bill,  eyen  before  an 
answer  is  filed.  An  order  reinstating  is  interlocutory.  Price  y.  Stranffe,  2 
Hen.  &  UvLut  616. 
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the  proposition,  as  observed  by  Lord  Eldon,  being  absvtrd,  Amendment 
that  the  court  holds  a  plaintiff  so  strictly  to  the  rule,  that  he 
shall  put  his  best  case  foremost  at  first,  as  not  to  permit  him 
to  amend  without  losing  the  injunction,  unless  expressly 
saved  in  that  order  of  amendment;  yet  if  upon  discussing 
the  merits,  the  court  thinks  him  not  entitled  to  an  injunction, 
he  shall  obtain  it  by  amending,  not  communicating  to  the 
court  why  he  did  not  make  *the  case  for  it  at  first.(a)     And  [*168] 

indeed  it  is  hardly  probable  that  Lord  Hardwicke  should 
have  expressed  himself  in  Bagster  v.  Walker^  in  the  manner 
represented  by  Mr.  Dickens ;  as  in  a  case  which  subsequently 
occurred,  he  stated  the  doctrine  upon  the  subject  to  the  con- 
trary in  the  foUowing^clear  and  distinct  manner :  "  Where 
an  injunction  has  once  been  dissolved  on  the  merits  upon 
the  answer  put  in,  whether  by  decree  of  the  court  or  dismis- 
sing the  bill,  or  on  motion  upon  coming  in  of  the  answer  on 
arguing  of  the  merits,  as' they  appear  on  the  oath  only  of  the 
defendants :  if  the  plaintiff  amends  that  bill,  or  files  a  sup- 
plemental bill  with  new  matter,  which  is  part  of  the  old 
cause,  he  cannot  apply  as  of  course  for  a  new  injunction  to 
stay  proceedings  until  answer  or  further  order :  [1]  the  ground 

(a)  2  v.  A  B.  103. 

[1]  Where  an  injmiotion  has  been  refttaed,  or  has  been  dissolved  by  the 
court,  it  is  inegular  to  apply  to  an  iiy'anotion  master,  or  to  a  vice  chancellor 
acting  as  an  injunction  master,  for  a  new  injunction,  upon  a  new  bill  contain- 
ing the  same  grounds  for  the  injunction ;  and  if  such  injunction  is  granted,  it 
will  be  set  aside  with  costs,  as  a  violation  of  the  statute  on  the  subject  of  in- 
junctions. CummiTU  ▼.  BenneU,  8  Paige  Rep.  79.  By  the  Ohanoellor: — ^The 
injunction  issued  in  this  case  was  clearly  irregular  and  unauthorized ;  without 
reference  to  the  question  whether  the  first  suit  for  the  same  cause  of  action 
was  or  was  not  regularly  discontinued  before  the  filing  of  the  second  bill.  The 
thirty-seoond  section  of  the  title  of  the  Revised  Statutes  relative  to  the  court 
of  chancery,  (2  R.  S.  173)  expressly  prohibits  a  second  application  to  an  in- 
junction master  for  an  injunction,  or  a  writ  of  ne  exeai,  after  the  order  for  an 
injunction  or  ne  exeai  has  been  refused  in  whole  or  in  part^  or  has  been  granted 
conditionally,  upon  a  previous  application  to  the  canoellor  or  vice-chancellor, 
or  to  another  injunction  master.  And  in  the  case  of  Bedell  v.  Wrighi  and 
others,  on  the  20th  of  August,  1839,  this  court  decided  that  this  statutory  pro- 
hibition extended  to  a  second  application  made  to  a  vice-chancellor,  acting  as 
an  ii^unction  master,  although  such  application  was  founded  upon  a  new  bill, 
if  the  grounds  of  the  application  were  substantially  the  same.  The  statute 
having  prohibited  a  second  ex  parte  application  to  an  officer  out  of  court,  after 
the  chancellor  or  vice-chancellor  having  jurisdiction  of  the  case  has  refused  to 
grant  the  ii^unction,  or  ne  exeai,  it  would  be  a  palpable  evasion  of  the  spirit 
and  intent  of  this  statutory  provision  to  permit  such  an  ex  parte  application  to 

49 
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Amendment,  of  that  couTse  of  the  court  being,  that  the  plaintiflf  ought  to 
state  his  case  on  filing  the  original  bUl  as  to  the  merits  of  bis 
equity,  the  court  not  giving  him  liberty  to  split  and  retail 
out  his  equity  to  apply  upon  another  head  for  another  in- 
junction after  the  former  one  is  dissolved.(a) 

[Where  new  facts  are  stated  in  a  supplemental  bill,  a  fresh 

injunction  may  be  awarded  on  motion,  though  the  former 

injunction  was  dissolved  on  the  merits.    Fanning  v.  Dunham^ 

4  Johns.  Ch.  Eep.  35.] 

[*154]  *The  doctrine  thus  clearly  and  satisfactorily  established. 

Special  motion  ^^  ^^^  followed  in  all  the  modem  cases,(6)  and  no  injunc* 

«nd  affidavit,    tion  which  has  been  once  dissolved,  *can  now  be  revived, 

r*1551  without  special  motion  on  amendments  verified  by  aflSidavit.[l] 

(a)  Tiav&rs  v.  Lord  Stafford,  2  Ves.  19     S.  C.  Arab.  104.  ' 

{b)  Anon,  3  Atk.  391.  Lady  Ma/rkham  v.  Dickenson^  1  Yea.  jun.  SO.  Nor^ 
ris  V.  Kennedy,  11  Yes.  565.  James  y.  Downta,  18  Yes,  522.  EUss  v.  jBm- 
cawen,  2  Y.  &  B.  101.     Vipan  v.  MorUock,  2  Meriv.  479. 


bo  made  upon  a  new  bill ;  after  the  chancellor  or  vice-chancellor  before  whom 
the  previous  suit  was  commenced  had  dissolved  the  injunction,  or  w  exeat, 
without  reserving  to  the  complainant  the  right  to  apply  to  an  injunction  master 
or  vice-chancellor  out  of  court  for  an  order  for  another  writ,  founded  upon  such 
new  bill  In  the  present  case,  the  injunction  was  dissolved  by  the  coort^  upon 
the  hearing  of  both  parties  .upon  bill  and  answer.  And  if  the  complainant  had 
any  grounds  to  justify  the  issuing  of  a  new  writ,  he  should  have  discontinued 
the  first  suit  and  paid  the  costs,  and  then  have  applied  to  the  court  befora 
which  the  second  bill  was  filed  for  such  new  injuncti<Mi.  Upon  such  an  appli- 
cation, if  the  necessity  of  the  case  required  it,  the  court  might  have  granted  aa 
order  to  sliow  cause,  and  a  temporary  injunction  in  the  meantime,  until  both 
parties  could  be  heard  upon  the  application. 

[1]  Under  the  New  York  Code  of  Procedure  for  an  injunction  to  issue  at 
any  time  before  judgment,  it  must  appear  satis&ctorily  to  the  court  or  judge 
hy  ihe  affidavit  of  ike  plaintiff  or  of  some  other  person,  that  suiBcient  gronnda 
exist  therefor,  and  a  copy  of  the  affidavit  must  be  served  with  the  injunctioii. 
Code  of  1821,  sec.  220. 

Upon  a  construction  of  section  133  of  the  New  York  code  of  1848,  it  was 
held  that  a  complaint  verified  in  pursuance  of  it  was  not  sofflcient  to  authoiiae 
an  injunction  to  issue.  And  an  answer  thus  verified  was  not  sufficient  to  sup- 
port a  motion  to  dissolve  an  injunction.  When  thus  verified,  they  were  mere 
pleadings.  But  an  affidavit  could  be  annexed  in  such  form  aa  to  veri^  posi- 
tively Uie  allegations  of  a  oomplamt,  and  make  it  a  part  of  the  affidavit  nccea- 
aary  to  be  used  on  an  application  for  an  injunction.  Ajid  such  form  as  waa 
used  under  the  former  chancery  practice,  to  verify  a  bill,  would  be  sufficient. 
The  same  rules  were  applicable  to  make  an  answer  an  affidavit  sufflciont  to 
found  a  motion  to  dissolve  an  injunction.  3  Pr.  Rep.  327  ;  Boome  v.  WM,  1 
Code  Rep.  114 ;  Benson  v.  Fash,  1  Code  Rep.  58. 

In  the  case  of  MUHkin  v.  (ktry,  3  Code  Rep.  260,  the  court,  per  Sill,  J.  re* 
marked  that— To  entitle  the  plaintUT  to  an  injunction,  it  must  appear  by  his 
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These  determinations  have  thus  not  onlj  exploded  the  doc-  Amendment 
trine  contended  for  by  Mr.  Dickens,  but  also  the  modification 

oomplatnt  that  the  relief  demanded,  or  some  part  of  it,  consists  in  restraining 
the  commission  or  oonlinunoe  of  some  act;  the  commission  or  continuance  of 
which  during  the  litigation  will  produce  injury  to  the  plaintiff,  &c.  §  219.  In 
other  words,  it  must  appear  by  the  fiicts  stated  in  the  complaint  that  an  injunc- 
tion is  a  remedy  appropriate  to  the  character  and  oliject  of  the  action.  But 
the  mode  of  obtaining  the  injunction  is  particularly  specified  by  section  220. 
It  will  be  seen  that  the  grounds  for  the  injunction  must  be  shown  by  affidavit, 
and  that  the  code  does  not  contemplate  a  detailed  statement  of  them  in  the 
complaint  Such  a  statement  was  not  necessary  even  in  a  bill  in  chancery, 
although  it  was  the  common  practice  when  an  injunction  was  desired,  and  the 
plaintiff  depended  on  his  own  oath  to  obtain  it  It  was  competent  under  the 
old  equity  practice  to  omit  the  statement  of  circumstances  and  evidence  in  the 
bill,  and  to  supply  them  by  affidavit;  such  was  the  common  mode  when  tlie 
oath. of  a  person  other  than  the  complainant  was  required  to  obtaui  the  writ 

To  do  away  altogether  with  the  occasion  of  resorting  to  the  old  equity  mode 
of  pleading,  the  commissioners  on  practice  recommended  the  abolition  of  the 
bin  of  discovery,  and  the  substitution  of  another  method  of  examining  the  de- 
fendant Coms.  first  Rep.  75,  76,  244,  246,  246.  This  recommendation  was 
followed  by  the  legislature,  (Code,  g§  389  to  397,)  and  it  would  be  strange  ** 

indeed  if  it  was  designed  to  tolerate,  unnecessarily,  the  objectionable  system 
still,  for  the  purpose  of  obtaining  an  injunction.  Such  a  conclusion  is  espe- 
cially inadmissible  when  we  find  another  plain,  simple  and  consistent  metliod 
expressly  provided  for  obtfiuning  this  remedy. 

The  remaining  point  is,  that  the  complaint  when  verified,  as  this  is,  may  be 
treated  as  an  affidavit  for  the  purpose  of  this  application.  The  terms  ''plead- 
ing" and  "affidavit"  have  never  been  understood  as  synonymous.  The  code 
has  not  confounded  their  meaning  or  abolished  their  use,  or  given  them  any 
new  definition.  I  do  not  feel  at  liberty  to  substitute  a  pleading  as  the  founda- 
tion of  an  order  when  the  law  has  expressly  required  an  affidavit  The  pro* 
priety  of  pursuing  the  practice  which  the  statute  in  plain  language  enjoins,  does 
not  seem  to  me  to  be  a  question  open  for  judicial  consideration. 

I  am  aware  that  it  is  assumed  in  Rooma  v.  TVe&2),  3  How.  Pr.  H.  327,  Benson 
V.  Fash^  1  Code  Hep.  58,  and  Krom  v.  Eogan,  4  id.  225,  that  the  complaint 
may,  when  duly  verified,  constitute  a  sufficient  g^und  for  an  injunction.  The 
well  considered  opinions  of  the  learned  judge  who  decided  those  cases  are  cer- 
tainly not  to  be  disregarded.  But  it  does  not  appear  that  the  point  here  pre- 
sented was  raised  by  counsel  in  either  of  the  cases  cited,  or  particularly  ex- 
amined by  the  judge,  or  even  tliat  those  complflints  were  objectionable  in  the 
particular  mentioned.  In  both,  injunctions  had  been  previously  obtained. 
The  question  presented  and  decided  in  the  first  was  that  an  answer  verified 
upon  information  and  belief  only,  could  not  be  read  upon  a  motion  to  dissolve 
an  injunction.  What  was  said  about  using  pleadings  as  affidavits  was  inci- 
dental to  the  other  question,  and  not  indispensable  to  its  decision.  In  the 
other  case  the  defendant  was  in  contempt  for  violating  the  injunction,  and  it 
was  decided  that  a  motion  to  dissolve  it  could  not  be  heard  until  tlio  contempt 
was  purged.  The  motion  passed  oIT  on  this  preliminary  question.  Still  some 
remarks  were  made  by  the  judge  on  the  merits,  the  scope  of  which  embraced 
the  pomt  now  under  consideration,  although  they  referred  more  directly  and 
particuhirly  to  the  manner  of  verifying  facts  to  bo  presented  on  such  a  motion. 
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Amendm«Dt  of  it  adopted  by  Lord  Thurlow  in  the  above  noticed  case 
of  Hdwards  r.  Jenkins^  where  his  lordship  was  of  opinion 
that  although  it  was  necessary  that  this  application  should 
be  on  special  motion,  yet  there  need  not  be  any  affidavit  in 
support  of  the  amendment :  as  he  considered  the  only  diflTer- 
ence  to  be  that  the  court  decided  on  special  motion  upon 
the  amended  bill,  what  was  done  of  course  on  the  original 

Keceesarythat  ^^^• 

the  defendant       Two  points,  therefore,  in  every  application  of  this  sort^ 

defiwlt.^  ^  should  be  attended  to,  as  without  their  concurrence  the  in- 
junction cannot  be  obtained.  1st,  The  truth  of  the  amended 
bill,  must  be  verified  upon  special  motion  by  affidavit,  show- 
ing that  the  plaintiff  could  not  sooner  have  put  them  on  the 
record ;  and  2dly,  the  defendant  must  be  in  defaulL\^'\     There 

Ky  conclusion  is  that  the  injunction  should  not  be  allowed  on  this  oomplaint. 
The  proper  mode  of  proceeding  is,  to  draw  the  complaint  as  in  other  cases^ 
stating  facts  only,  and  omitting  eridence  and  legal  conclusions.  The  addi- 
tional circumstances  and  evidence  which  may  be  needed  to  obtain  an  order 
of  injunction,  should  be  presented  by  affidavit.  Putnam  v.  Putnamj  2  Code 
Bep.  64. 

[2]  The  complainant's  bill  stated,  that  he  had  purchased  at  sheriff's  sale  pro- 
perty  on  which  the  defendant  had  a  mortgage,  which  the  complainant  sapposed 
to  be  prior  to  the  judgment  under  which  he  purchased.  That  the  defendant 
filed  a  bill  on  this  mortgage,  obtained  a  decree,  and  the  property  was  about  to 
be  sold,  when  the  complainant  gave  to  the  defendant  an  absolute  deed,  upon 
•  an  understanding  that  he  should  be  at  liberty  to  redeem  on  paying  the  amoont 
due  on  the  mortgage.  That  after  he  had  paid  divers  sums  thereon,  he  disco- 
vered that  the  judgment  under  which  he  purchased  was  older  than  the  defend- 
ant's mortgage.  The  bill  prayed  that  the  deed  made  to  the  defendant  might 
be  set  aside,  and  he  compelled  to  account  and  to  reflmd  the  money  paid  by  tho 
complainant  under  misapprehension  of  his  rights;  and  for  an  injunction  to  stay 
proceedings  on  an  ejectment  to  recover  possession  of  the  premises.  On  filing 
the  answer,  which  denied  the  priority  of  the  judgment,  and  showed  that  it 
was  subsequent  to  the  defendant's  mortgage,  the  injunction  was  diasolved. 
The  complainant,  with  leave,  then  amended  his  bill,  admitted  his  mistake  in 
4he  date  of  his  judgment,  and  that  it  was  subsequent  to  the  defendant's  mort- 
gage, and  prayed  that  the  deed  made  by  him  to  the  defendant  might  be  de- 
clared a  mortgage,  and  he  permitted  to  redeem  on  paying  the  balance  due,  and 
for  an  injunction  to  prevent  his  being  turned  out  of  possession ;  which  was  al- 
lowed by  tlie  master  on  the  complainant's  depositing  the  balance  due  on  the 
mortgage  with  the  clerk  of  the  court  On  a  motion  to  dissolve  the  second  in- 
junction, on  the  ground  that  it  was  irregular,  being  a  special  injunction  granted 
after  appearance  and  without  notice ;  and  because  the  amendment  was  not 
warranted,  a  new  case  being  made  by  the  amended  bill,  the  merits  of  which 
were  not  disclosed  by  the  original  bill.  The  application  was  overruled,  and 
the  injunction  retained ;  but  the  complainant  was  ordered  to  pay  the  costs  tip 
to  the  time  of  filing  the  amended  bill,  and  the  cost  of  the  application  to  dissolve. 


TO  STAT  PEOCEEDINGS  AT  LAYT.  155—2 

is  a  case  in  the  court  of  Excheqtier,(<i)  in  which  it  was  laid  -Ajn«'»^«nt, 

(a)  Cfadd  r.  WorraH  2  Anst  563. 

Buddey  v.   CkfrsCy  Saxton's  Ch.  Bep.  604.    By  the  Chancellor: — ^It  is  now 
moved  to  dissolve  the  injunction  on  two  grounds: 

1.  Because  allowed  without  notice^  and  therefore  irregular;  it  being  a  Gpe- 
dal  injunction,  which  cannot  be  granted  on  an  ex  parte  application,  after  ap- 
pearanca 

Such  is,  no  doubt,  the  English  rule.  Marasco  v.  BoiUm^  2  Yes.  112 ;  Wyatt 
Prac.  Reg.  238;  1  NewL  219.  According  to  the  English  practice,  injunctions 
are  applied  for,  sometimes  before  answer  and  sometimes  after,  upon  the  merits 
disclosed.  If  great  ix^uiy  would  likely  ensue  by  waiting  till  an  answer  is  put 
in,  the  injunction  will  be  granted  before  answer.  In  like  cases,  the  court  will 
in  some  instances  grant  an  injunction  upon  an  ex  parte  application,  even  after 
appearances  Barriwn  e^  oil  v.  OockreU  etaL^Z  Her.  1 ;  1  Newl  219.  In  the 
English  books,  a  distinction  is  made  between  common  and  special  injunctions. 
When  an  injunction  issues  for  a  defiuilt  of  the  defendant,  either  in  appearing 
or  aiftwering,  it  is  called  a  common  injunction.  Special  iz^junctions  are  such 
as  are  granted  only  upon  special  application  to  the  court  According  to  our 
practice  this  distinction  is  not  of  much,  importance.  All  injunctions  here  are 
ffranted  upon  special  application ;  and  these  applications  are  generally  made 
ex  parte  on  filing  the  bill.  Whether  notice  shall  be  given  depends  upon  no 
settled  rule  of  practice,  but  on  the  nature  of  the  case.  If  it  be  one  of  difficulty 
and  importance,  the  court  will  generally  require  notice  to  be  given. 

I  do  not  consider  it  neoessary,  in  cases  where  an  injunction  is  applied  for 
after  filing  the  bill  and  after  the  defendant  has  appeared,  that  notice  of  the  ap- 
plication should  be  given  merely  because  there  has  been  an  appearance.  The 
application  may  be  made  without  notice,  and  if  it  be  a  case  that  requires  it, 
notice  will  be  ordered.  Where  the  application  is  made  after  answer  filed,  no- 
tioe  is  neoessary  acoordlng  to  the  thirtieth  rule  of  practice,  but  even  then  it 
may  be  dispensed  with  by  the  chancellor.  If  this  is  to  be  considered  as  an 
application  after  answer,  the  injunction  being  without  notice,  is  irregular,  unless 
the  notice  was  dispensed  with  by  the  master,  and  the  presumption  is  that  this 
was  done.  If  there  was  no  dispensation,  the  court  would  not  set  aside  the 
injunction  simply  for  that  reason,  if  it  appeared  to  be  a  case  in  which  the  rule 
might  properly  have  been  dispensed  with,  but  would  retain  it,  and  order  the 
complainant  to  pay  the  costs  of  the  application. 

The  difficulty  in  this  case  arises  fit>m  the  fact  that  this  is  an  amended  bill; 
that  the  injunction  issued  on  filing  the  original  bill  has  been  dissolved  upon 
the  merits  on  the  coming  in  of  the  answer,  and  that  now  after  amending  the 
bill,  a  second  injunction  has  been  granted  without  notice.  We  have  no  rule 
of  practioe  extending  to  such  a  case.  The  English  practice  requires  a  notice. 
Edwards  v.  Edwards,  2  Dick.  765.  Some  of  the  later  authorities  maintain  that 
in  addition  to  the  notice,  the  defendant  must  be  in  default  for  not  answering, 
belbre  the  injunction  will  be  awarded.  James  v.  Dawnes,  18  Yes.  622.  From 
the  whole  taken  together,  it  is  plain  that  when  a  bill  has  been  amended  after 
injunction  dissolved,  a  party  cannot  take  the  ordinary  ii^unction  nisi.  There 
must  be  an  application  upon  the  merits;  and  in  such  cases  notice  is  required. 
According  to  our  practice  all  injunctions  are  granted  upon  application,  and  are 
upon  the  merits,  and  may  be  considered  as  special  injunctions  in  one  sense  of 
the  term;  bat  it  does  not  foUow  that  notice  is  to  be  given  in  all  cases.    Our 
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Amendment    down,  that  it  was  neceflsary  that  the  defendant  in  thifl  case 

rules  require  it  in  one  case  only,  and  even  then  it  may  be  dispensed  with,  as 
has  already  been  mentioned.  From  this  circumstance,  and  from  sns^ogy  U> 
our  practice,  I  am  of  opinion  that  notice  was  not  indispensable  to  the  applica- 
tion, and  that  it  rested  with  the  master  to  detennine  whether  ic  should  be 
given  or  not 

2.  The  second  reason  assigned  is,  that  the  amendment  was  unwairanted  by 
the  practice  of  the  court,  Inasmuch  as  the  merits  of  the  case  must  be  diadosed 
in  the  original  bill,*  that  here  the  injunction  is  upon  a  new  case  made  in  the 
amended  bill. 

The  general  principle  is,  that  a  party  is  bound  to  state  all  his  case  in  his 
first  bill;  but  the  practice  of  the  court  Is  very  liberal  as  to  amendments.  If 
the  plaintiff,  after  filing  his  bill,  discovers  that  he  has  omitted  to  state  any 
matter,  or  to  join  any  person  as  party  to  the  suit,  he  may  supply  the  defect  by 
amendment.  Or,  if  the  defendant  has  answered,  and  the  plaintiff  thereby  ob- 
tains further  knowledge  of  &cts  or  circumstances  which  may  aid  him  in  the 
oause,  he  may  amend  his  bill  and  proceed  according  to  the  information  thus 
obtained ;  and  in  general,  any  imperfection  in  the  frame  of  a  biU  may  be  reme- 
died as  occasion  shall  require,  provided  the  application  for  that  purpose  be 
made  in  proper  time.  Coop.  £q.  PL  333.  Before  replication,  the  order  to 
amend  is  granted  of  course.  1  NewL  192.  Injunction  bills  have  froquentlr 
been  amended  without  prejudice  to  the  injunction,  and  even  amended  a  seoona 
time ;  but  the  application  for  such  second  amendment  must  disclose  its  nature 
with  precision,  and  must  be  founded  on  affidavit  that  complainant  had  not  a 
knowledge  of  the  facts,  so  as  to  enable  him  to  bring  that  case  upon  the  record 
sooner.  Sharp  v.  Aahton^  3  Yes.  &  B.  144.  I  am  not  aware  that  such  strict- 
ness of  practice  has  obtained  upon  first  amendments.  They  are  firequently 
allowed  on  the  coming  in  of  the  answer,  without  special  affidavits,  upon  such 
terms  as  are  reasonable.  My  opinion  is,  there  is  nothing  objectionable  as  to 
the  time  of  the  amendment,  and  that  an  affidavit  disclosing  the  facts  was  not 
necessary. 

I  have  had  doubt  as  to  the  extent  of  the  amendment  Tlie  bill  has  been 
redrawn,  and  changed  to  a  bill  to  redeem.  There  is  not  merely  a  variation  of 
the  prayer  for  relief,  for  then  the  amendment  might  bo  made  after  publication. 
(^  Yes.  485.  The  facts  are  so  stated  in  this  last  bill  as  to  bo  altogether  incom- 
patible with  the  prayer  of  the  first  There  are  no  new  facts  that  are  very  mft* 
terial,  but  the  equity  rests  on  different  grounds.  The  gravamen  of  the  bill  as 
first  presented  was,  that  the  complainant  had  an  absolute  title  to  the  property, 
older  than  the  defendant's  mortgage ;  that  being  ignorant  of  that  £ict,  and  sup- 
posing the  mortgage  to  be  prior,  he  agreed  to  pay  it,  and  gave  to  the  defend- 
ant a  deed  for  the  premises,  subject  to  a  right  of  redemption,  and  thereupon 
paid  largo  sums  of  money ;  and  that  ho  had  lately  become  acquainted  with  the 
fact  that  his  title  was  anterior  to  the  defendant's.  Upon  this  state  of  the  case, 
he  prayed  that  the  defendant  might  account  to  him  for  tlie  money  he  had 
wrongfully  received,  and  which  had  been  paid  to  him  through  misapprehensioD. 
In  the  amended  bill,  he  admits  his  mistake  in  supposing  his  title  older  than  the 
defendant's,  but  insists  upon  the  other  facts  stated,  that  the  deed  given  to  the 
defendant  was  in  equity  a  mortgage,  and  subject  to  redemption,  and  that  be 
had  paid  large  sums  of  money  in  part  discharge  of  the  debt  The  prayer  is  for 
leave  to  redeem. 

It  is  very  dear  that  after  an  ix^'unction  dissolved  on  the  merits^  the'  por^ 
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should  be  in  contempt ;[S]  this  determination  has,  however^  Amendment 
been  overruled,  Lord  Eldon  having  *expressly  determined  r*1561 

that  it  is  sufficient  if  he  is  in  defauU.{a)  In  the  former  of 
these  cases  the  doctrine  is  thus  stated  by  Lord  Eidon :  "He 
cannot,  I  apprehend,  apply  till  default  by  the  defendant,  and 
then  he  does  not  move  for  the  injimction  upon  the  amended 
bill  by  reason  merely  of  the  default;  but  taking  that  as  one 
ground,  he  moves  for  the  injunction,  verifying  the  truth  of 
the  amended  bill  by  affidavit ;  and  then  if  there  is  both  de- 
fault by  the  defendant  and  an  equitable  case  proved  by  the 
affidavit  of  the  plaintiff,  the  court  giving  credit  to  the  bill  in 
the  first  instance,  if  there  is  also  default  by  the  defendant,  in 
the  latter  does  not  give  credit  to  the  bill  as  the  second  pro- 

(o)  James  v.  Downes,  18  Vea.  622.     Vipan  v.  Moribck^  2  Meriy.  476. 

maj  amend  and  obtain  an  injunction  on  the  amended  bill.  The  amendment 
maj  be  founded  on  facts  disclosed  in  the  answer.  There  must  always  be  new 
facts  and  charges  in  the  amended  bill,  and  these  must  be  material,  or  a  new 
injunction  would  not  be  ordered.  New  relief  may  be  prayed  and  new  parties 
added,  and  the  bill  must  be  framed  so  as  to  meet  the  exigency  of  the  ca^e. 
One  fact  often  changes  the  whole  equity  of  the  complainant^s  case,  and  calls 
for  different  relief  The  cases  on  the  subject  of  amendment  are  without  number, 
and  it  is  difficult  to  draw  from  them  any  broad  principle,  or  draw  a  line  beyond 
which  the  complainant  may  not  pass  in  changing  his  case.  Modern  authori- 
ties have  gone  very  fax.  Thus  in  Mavof  v.  Doy^  2  Sim.  &  Stu.  113,  the  plaintiff 
by  his  original  bill  sought  to  set  aside  a  deed.  After  answer  filed,  he  amended 
bis  bill  under  the  usual  order,  and  presenting  a  different  state  of  facts,  sought 
to  establish  the  deed,  and  it  was  allowed. 

[3]  It  is  ft  general  role  that  a  party  who  is  in  contempt  cannot  apply  to  the 
court  for  a  &vor.  lie  must  first  pui^  his  contempt  by  complying  with  the 
former  order  of  the  court.  Johnson  v.  Piimey,  1  Paige,  646 ;  Rogers  v.  Patter- 
son, ^v^  460;  Gib.  For.  Bom.  102;  Vowks  v.  Young,  9  Ves.  193.  Until  this 
is  done,  the  court  will  not  grant  an  application  in  his  favor  which  is  not  a  mat< 
ter  of  strict  right    Id.  ib. 

But  a  party  who  is  in  contempt  for  disobedience  to  an  order  in  one  cause,  is 
not  thereby  precluded  from  making  a  motion  in  another  cause,  having  refer- 
ence to  a  distinct  subject  although  the  parties  to  such  other  cause  may  be  the 
same.  Clark  v.  Dew,  1  Russ.  k  Myl.  103.  So  a  party  in  contempt  may  apply 
to  the  court  to  set  aside  proceedings  against  him  which  are  irregular.  King  v. 
Bryant,  3  My.  ft  Craig,  191 ;  OdeU  v.  Haff%  \  Moll.  492.  He  may  therefore 
apply  to  discbai^  the  order,  by  disobeying  which  the  contempt  was  incurred, 
on  the  ground  of  irreg^arity ;  as  where  it  was  made  pending  an  abatement  of 
the  suit  Wiiam  v.  Metcalfe,  cited  1  Ban.  657 ;  HiU  v.  BisseU,  Mose.  258.  But 
in  sucix  cases  the  party  hi  contempt  ought  to  confine  his  motion  to  the  object 
of  getting  rid  of  the  order  of  which  he  complains ;  and  if  he  embraces  other 
matters  in  his  notice,  he  wiU  not  be  allowed  to  go  into  them  until  he  has 
shown  that  the  order  upon  which  his  contempt  was  incurred  was  irregular. 
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Amendment  ceeding,  unless  besides  the  default,  the  bill  is  also  verified  by 
affidavit ;  but  until  some  default,  the  plaintiff  cannot  be  en- 
titled to  the  injunction :  for  instance,  unless  the  time  for 
answering  has  expired  without  an  answer,  no  verification  of 
the  bill  will  do.  If  Lord  Thtirlow  meant  to  lay  down,  that 
though  there  was  no  default  by  the  defendant,  the  mere  veri- 
fication of  the  amended  bill  is  sufficient ;  with  all  deference, 
I  do  not  agree  to  that.(a)(6) 

r*1571  *  Where  an  injunction  has  been  thus  obtained,  it  seems 

that  a  defendant  will  be  allowed  to  move  before  answer^  to 

may  move  up-  dissolve  it,  upon  affidavit  in  reply  to  that  upon  which  the 

on  affidavit  to  inmnction  has  been  so  granted  :(c)[l]  and  it  seems  reason- 

dissolvo  m-  "^  °  \  / 1.  ^ 

junction  gr^i^^ 

ed  upon  ar  (^j  ^g  Vea.  523. 

mendments.  ^^  There  ia  a  case  which  occurred  in  Ireland,  which  is  a  remarkable  instance 

of  the  laxity  of  practice  which,  till  a  recent  period,  prevailed  in  that  country. 
It  was  a  motion  to  dissolve  an  injunction,  the  plaintiff  having  amended  his 
bUl  without  leave ;  the  court,  however,  considering  the  amendments  material, 
and  such  as  would  have  been  allowed,  and  the  plaintiffs  offering  terms,  which 
tended  to  prevent  delay,  continued  the  injunction  upon  the  plaintiff  paying  the 
costs  of  the  defendant's  motion  to  dissolve.  Wdsh  v.  Eannan^  2  Sch.  k  Lcfr. 
616.  This  determination,  it  will  be  observed,  is  remarkable  for  two  important 
objections :  Ist,  the  case  is  founded  upon  a  violation  of  the  principle  that  an 
injunction  drops  of  course  upon  an  amendment ;  and  2dly,  it  does  not  seem  to 
have  been  inquired,  when  the  subject-matter  of  the  amendment  came  to  the 
plaintiff's  knowledge, 
(c)  2  Meriv.  479. 

[1]  The  court,  in  the  case  of  Bead  y.  DeuM,  (B.  M.  Gharlt  Rep.  368,)  re- 
mark— "  The  next  objection  presented  by  the  complahumts  affirms,  that  the 
injunction  is  never  dissolved  till  the  coming  in  of  the  answer.  This,  I  appre> 
hend,  depends  very  much  upon  the  nature  of  the  order.  By  the  Snf^isb 
practice,  the  usual  order  was  till  answer  and  further  order.  By  the  more 
modem  practice  in  England,  as  established  smce  Lord  Bldon*s  time,  this  form 
of  granting  injunction  has  been  modified  tiU  answer  or  fbrther  order.  When 
the  injunction  is  granted  till  answer  ca^  further  order,  it  is  never  diflBolvedtill 
the  answer  com3s  in.  But  wher^  it  is  till  answer  or  farther  order,  it  allows 
the  defendant  to  move  its  dissolution  before  filing  the  answer,  upon  an  affida- 
vit denying  the  equity  of  the  bilL  This  difference  in  the  maimer  of  granting 
injunctions  distinguished  the  common  injunction  to  stay  execution,  and  the 
special  Injunction,  which,  under  peculiar  drcumstanoes,  stopped  the  proceed- 
ings at  some  anterior  stage.  The  special  ii^unction  always  being,  till  answer 
or  order,  and  which  has  always  been  held  liable  to  a  motion  to  dissolve  upon 
affidavit  The  rule  of  court  under  which  we  practice,  as  established  by  the 
judges  in  convention,  requires  that  all  injunctions  be  granted  till  ftxrtber  order, 
and  in  compliance  with  this  rule,  was  the  order  in  this  case.  In  the  case  of 
Sead  V.  Consequa^  (4  Wash.  0.  G.  Rep.  174,)  Judge  Washington  says^  that  the 
motion  to  dissolve  without  answer  filed,  is  altogethw  unprecedented.  The 
imiform  practice  m  that  court^  he  says,  has  been  to  require  an  answer.    Ye^ 
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able  that  the  defendant^  upon  such  affidavit,  should  be  Amendment, 
allowed  to  show  as  caiuse  for  dissolving  the  injunction,  that 
the  matter  introduced  by  way  of  amendment,  was  in  the 
knowledge  of  the  plaintiff  at  the  time  he  filed  the  original 
bm.(a) 

(a)  2  Meriy.  479. 


he  remarks,  that  the  court  mighty  under  particular  circumstances,  grant  the 
injunction  until  answer  or  fhrther  order,  and  in  that  case,  listen  to  a  motion  to 
dissolve  upon  an  affidavit  of  the  defendant  denying  the  equity  of  the  bill.  Upon 
the  distinctions  which  have  been  made  in  the  English  practice,  and  the  man- 
ner of  g^nting  injunctions  under  our  rule  of  court)  aided  by  the  oonsideratiou 
that  the  answer  in  this  case  is  not  important  to  the  complainants,  notiiing 
being  sought  to  be  discovered  from  the  defendants  for  the  purpose  of  support- 
ing the  bill,  I  think  I  am  bound  to  listen  to  this  motion,  although  the  answer 
has  not  been  filed.  This  would  naturally  lead  us  to  the  affidavit  which  h&s 
been  filed,  but  I  postpone  its  consideration  for  a  moment^  to  advert  to  an  ob- 
jection, made  to  the  second  ground  upon  which  the  motion  is  made,  viz.  it  is 
said  that  the  court  having  abeady  heard  argument  upon  the  rule  to  show 
cause,  against  the  original  motion  to  grant  the  injunction,  and  having  thus  vir- 
tually decided  upon  the  equity  of  the  bill  before  the  injunction  was  granted, 
will  not  now  entertain  this  motion  upon  the  ground  of  a  want  of  equity  in  the 
bilL  Applications  for  injunctions  are  firequently  made  at  the  last  moment, 
when,  from  the  pressing  necessity  of  the  case,  the  court  is  obliged  to  act  imme- 
diately. Cases  occur,  therefore,  which  afford  no  opportunity  either  to  the 
counsel  or  the  court,  for  that  reflection  and  examination,  which  nught  consist 
with  the  advancement  of  justice ;  and  although  an  argument  was  heard  in  this 
case  upon  the  rule  to  show  cause,  the  notice  was  necessarily  too  short  to 
admit  of  careful  preparation.  It  does  not  seem  to  me  that  there  is  any  good 
reason  why  the  court  should  not  allow  the  defendant  to  go  into  the  question 
of  a  want  of  equity  in  the  bill,  for  if  it  can  be  made  to  appear  that  the  court 
has  improvidently  issued  the  writ,  it  ought  to  be  discharged.  It  is  true,  that 
the  question  whether  the  bill  presented  a  case  for  the  equitable  jurisdiction  of 
the  court,  might  be  brought  up  by  plea  or  demurrer;  but  as  the  bill  prays  no 
ultimate  relief  and  seeks  no  final  decree,  but  its  whole  object  is  confined  to 
the  injunction,  I  do  not  see  why  the  defendant  should  not  be  allowed  to  pre- 
sent it  upon  this  motion.  In  the  ease  of  Minimum  v.  Seymour^  (4  Johns.  Ch. 
Bep.  173,)  the  motion  was  to  dissolve  the  ii^junction,  although  the  defendant 
had  not  answered,  on  the  ground  of  a  want  of  equity  in  the  biU.  The  injunc- 
tion had  been  allowed  by  the  chancellor.  It  was  objected  to  the  motion,  that 
the  defendant  had  not  answered,  and  it  was  insisted  that  except  in  cases 
where  the  injunction  had  been  allowed  by  a  master,  the  dofondant  is  not  en- 
tiUed  to  move  to  dissolve  before  he  has  answered.  The  chanceDor  overruled 
the  objection.  It  was  replied  to  this  case,  that  according  to  the  New  Toric 
practice,  the  injunction  is  allowed  without  argument  in  the  first  instance.  But 
with  us,  although  it  is  usual  to  grant  a  rule  to  show  cause,  yet  the  argument  is 
often  so  hurried  as  to  render  more  deliberate  investigation  desirable.  In  the  case 
of  JSmtms*  adm^T  y.  Jefferaon^  (4  Hen.  k  Munf.  483,)  the  motion  was  to  discharge 
the  injuncti($n  as  improvidentiy  granted.  The  chancellor  said,  '  I  had  very 
great  doubts  at  first  about  granting  the  injunction,  but  as  the  defendant  is  in 
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Amendment. 

Whethor 
where  no  in- 
junction ob- 
tained upon 
the  original 
bill,  injunction 
maybe  ob- 
tained of 
course  upon 
amendments. 
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But  where  an  injunction  lias  not  been  obtained  upon  the 
original  bill,  and  the  plaintijBf  afterwards  amends,  it  has  been 
determined  that  an  injunction  will  issue  of  course,  upon  the 
defendant  being  in  default  for  not  answering  the  amended 
bill.    The  determination(a)  to  this  effect,  which  was  made 
by  Lord  Eraldne,(6)  is  supported  by  the  authority  of  *a  loose 
passage  in  Gilbert,(c)  and  of  an  anonymous  case  in  Bamard- 
iston.(d)    It  is,  however,  so  much  at  variance  with  the  gene- 
ral practice  with  regard  to  amendment  in  injunction  cases, 
so  contrary  to  reason,  and  so  little  .supported  by  authority, 
that  it  is  not  improbable,  when  the  question  is  re-considered 
that  the  court  will  expect  the  plaintiff  to  state,  upon  affida- 
vit, his  reasons  for  not  having  put  the  whole  of  his  case  ori- 
ginally upon  the  record.  [1] 


(a)  NOthrope  y.  LcM,  13  Vee.  323. 

(&)  There  is  a  singdlar  error  with  regard  to  this  detennination,  which  has 
crept  into  the  report  of  the  case  of  EUaa  v.  Boaccaoa^  2  V.  4  B.  102,  in 
which  Lord  Eldon  was  much  pressed  by  the  counsel  for  the  plainti£f  with  the 
above  authorities,  and  particularly  with  that  of  NdOvnpe  y.  Imo,  His  lord- 
ship is  represented  as  saying,  "  In  the  case  of  NdOarcpe  v.  Xa«,  I  made  tliat 
order  with  reluctance,  but  was  bound  by  the  practice ;"  unless,  however,  the 
case  was  again  brought  forward  beforu  his  lordship  (of  which  no  notice  is 
taken  in  the  report)  this  must  be  a  mistake,  as  according  to  the  date,  the  case 
was  dedded  almost  two  months  before  Lord  Erskine  quitted  the  seals.  The 
passage,  however,  is  all  events,  of  importance,  as  recording  Ix>rd  Eldon^s 
opinion  of  the  impropriety  of  the  practice. 
(4 183. 

(d)  322. 


contempt,  the  bill  having  been  taken  for  confessed,  after  injunction  granted  for 
want  of  answer,  the  motion  comes  ih)m  him  with  rather  a  bad  grace." 

[1]  Great  latitude  is  allowed  to  a  plaintiflT  in  making  amendment,  and  tiie 
court  has  even  gtnie  to  the  extent  of  permitting  a  bill  to  be  converted  into  an 
information,  (President  of  St  Mary  Magdalen  v.  Sib&Kfrpj  1  Buss.  154;)  it  has 
also  been  held,  where  a  plaintiff  filed  a  bSl,  stating  an  agreement,  and  the  de- 
fendant, by  his  answer,  admitted  that  there  was  an  agreement,  but  different 
fW>m  that  stated  by  the  plaintiff,  that  the  plaintiff  might  amend  his  bill,  aban- 
doning his  first  agreement,  and  paying  for  a  decree  according  to  that  adnutted 
by  the  defendant  Per  Lord  Redesdale,  Lindsay  v.  Lynch^  2  Soh.  &  Le£  9. 
In  that  case,  however,  the  amendment  was  permitted,  because  the  bill  in  ita 
original  form  might  have  been  prepared  under  a  mistake  or  misconception  of 
counsel,  and  the  plaintiff,  having  afterwards  discovered  the  error,  was  allowed 
by  the  court  to  abandon  his  original  case,  and  insist  upon  the  one  alleged  ^ 
the  defendant;  but  the  court  will  not  cany  its  liberality  further,  and  permit  a 
plaintiff  to  amend  his  bill,  so  that  he  may  continue  to  ineost  upon  the  agree- 
ment originally  stated,  and  if  he  fails  in  that,  to  get  the  benefit  of  the  one  id- 
mitted  by  the  defendant  Upon  this  princi|de— where  the  origifaal  bill  prayed 
the  specific  perfermanoe  of  an  agreement,  aad  the  defendant  denied  the  agree- 
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When  an  injunction  has  been  obtained,  and  the  cause  Abatement  hy 


death. 


ment  as  stated  in  the  bUl,  but  admitted  a  different  one,  whereupon  the  plain- 
tiff amended  his  bill,  continuing  to  insist  on  the  original  agreement^  and  praying 
in  the  attemative,  if  not  entitled  to  that^  to  have  the  execution  of  the  admitted 
agreement, — Lord  Redesdale  dismissed  the  bill  with  costs,  but  without  preju- 
dice to  any  bill  the  plaintiff  might  be  adviBod  to  file  to  obtain  a  performance 
of  the  admitted  agreement  Lindsay  v.  Leachf  2  Sch.  &  Lef.  I ;  vide  etiam, 
WooUam  v.  &am,  1  Ye&  222,  and  Deniston  v.  LUOe,  Sch.  A  Le£  11,  n.  (a). 

The  question  whether  the  court  will  or  will  not  permit  a  bill,  filed  for  the 
mere  purpose  of  disoovepj,  to  be  converted  into  one  for  relief,  by  the  addition 
of  a  prayer  for  relief  does  not  seem  to  be  settled.  It  appears,  firom  a  note  by 
Lord  Bedeedale^  in  his  Treatise  of  Pleading,  (Ld.  R.  184,  n.)  (a),  that  it  was, 
formerly,  a  frequent  practice  for  the  plaintiff,  in  cases  in  which  it  was  doubtful, 
whether  he  was  entitled  to  relief  in  equity  or  at  law,  to  frame  his  bill,  in  the 
first  instance,  for  a  discovery  only,  (so  as  to  avoid  a  demurrer  for  want  of 
equity,  which,  if  allowed,  would  also  have  precluded  his  title  to  the  discovery,) 
and  having  obtained  the  discovery  to  try,  by  amending  his  bill,  the  question 
whether  he  was  entitled  to  the  relieC  This  practice,  however,  appears  to 
have  been  long  discontinued;  and  in  Butterworth  v.  Bailey,  (15  Yes.  358,)  in 
which  a  motion  was  made  before  Lord  Eldon  for  leave  to  amend  a  bill  of  dis- 
covery, by  adding  a  prayer  for  relief^  his  lordship  said,  that  he  had  no  recollec- 
tion of  any  such  amendment  having  been  permitted,  and  directed  the  case  to 
stand  over,  in  order  that  precedents  might  be  searched  for :  no  such  precedents, 
however,  were  found,  and  his  lordship  refused  the  motion  with  co8t&  It  is 
remarkable  that,  notwithstanding  the  circumstance  mentioned  in  the  last  case, 
as  to  precedents  having  been  searched  for,  and  not  found,  two  oases  are  to  be 
found  in  the  books  in  which  the  practice  of  amending  biUs  of  discovery,  by 
converting  them  into  relief  has  been  resorted  to.  The  first,  HUdyard  v.  Cresay, 
(3  Atk.  303,)  and  the  other,  Crow  v.  Tyrell,  (2  Mad.  391.)  With  respect  to 
the  first,  however,  no  question  turned  upon  the  propriety  of  the  amendment, 
and  the  defendant  had,  in  fact,  answered  the  bill,  after  it  was  amended,  so  that 
it  was  not  open  to  him  to  object  to  the  amendment  upon  that  ground ;  and 
with  TOBpect  to  the  other  case,  it  seems  that  although  the  form  of  the  bill  was 
effectually  one  for  discovery  merely,  the  intention  of  the  plaintiff  was  to  pro- 
cure relief^  and  that  he  had  made  a  case  for  it  It  is  to  be  observed  also,  that 
the  order  in  that  case  was  made  more  in  the  way  of  a  compromise  than  as  a 
decision,  both  parties  having  made  mistakes,  (the  plaintiff  in  his  bill  and  the 
defendant  in  his  ple%)  cross  motions  had  therefore  been  made  to  rectify  their 
mutual  errors. 

It  should  be  mentioned  that  the  decision  of  Lord  Eldon,  in  BuUenoor^  v. 
Bailey,  was  acted  upon  by  the  court  of  exchequer,  in  Jaekaon  v.  Strong,  (1 
M'LeL  245,)  but  tliat  in  a  subsequent  case  before  Lord  Lyndhurst,  Lotuada  v. 
Ten^ler,  (2  Buss.  666,)  his  l<HHlship  made  an  order  that  the  plaintiff  should  be 
at  liberty  to  amend  his  bill  within  fourteen  days,  by  adding  a  prayer  for  relief 
and  proper  parties,  or  otherwise,  as  he  should  be  advised,  Ac  It  is  to  be  ob- 
served, however,  that  the  order  was  not  made  upon  a  motion  for  that  specific 
purpose,  but  upon  a  motion  for  a  commission  to  examine  witnesses  in  aid  of 
an  action  at  law,  on  which  occasion  the  lord  chancellor,  after  expressing  con- 
siderable doubts  whether  the  facts  mentioned  in  the  bill  would  constitute  a 
defence  to  the  action  at  law,  said  he  was  inclined  to  think  that  whatever 
benefit  the  plaintiffs  were  entitled  to  derive,  from  the  transactions  referred  t<^ 
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m  their  resistance  to  the  demand  made  at  hiw,  they  might  have  it  more  effeo- 
tually  and  safely  by  a  bill  for  relief  than  by  a  bill  for  diaooyery  and  oommission 
only,  and  for  that  reason  made  the  order.  It  is  also  to  be  noticed,  that  no  ob- 
jection appears  to  hare  been  made  on  the  part  of  the  defendants  to  the  coane 
of  proceeding  thus  pointed  out  by  his  loitlship,  nor  were  the  decisions  either 
of  Lord  Eldon  or  of  the  court  of  exchequer,  above  noticed,  then  alluded  to. 

On  a  subsequent  occasion,  however,  in  the  same  case,  the  dida  of  Lord 
Bldon,  in  Butterworth  v.  Bailey^  were  brought  forward  in  support  of  a  motion 
made  by  the  defendant  to  have  the  answer  to  the  original  bill  taken  off  the  ffle^ 
upon  which  motion  an  order  was  made  that  the  defendant  should  be  at  liberty 
to  put  in  an  answer  to  the  original  and  amended  bill,  as  if  no  answer  had  been 
filed  to  the  bill  of  discovery ;  and  that  the  plaintiff  should  be  at  liberty  to  take 
exceptions  to  the  answer  to  the  original  and  amended  bill,  as  he  should  be 
advised.  The  plaintiff  was  also  ordered  to  pay  the  costs  of  the  suit  up  to  Hist 
time,  including  the  costs  of  the  application.    Jh.  666. 

Upon  the  whole,  therefore,  the  result  of  this  course  of  proceeding  appears  to 
have  placed  the  plaintiff  in  a  situation  very  little  Qf  at  all)  better  than  he 
would  have  been  had  he  dismissed  his  original  bill  for  a  discovery,  and  filed  a 
new  one  for  relief;  so  that  it  may  fidrly  be  questioned  whether  the  decision  of 
Lord  Mdon,  in  BiUierworth  v.  Bailey^  and  of  the  court  of  exchequer,  in  Jadt- 
9on  V.  Strong  J  are  at  all  weakened  by  the  course  adopted  by  Lord  Lyndhurst^ 
In  the  case  last  quoted.  At  all  events,  it  is  established  that  whatever  the 
course  adopted  by  the  court  may  be,  with  respect  to  allowing  bills  of  disoov- 
eiy  to  be  converted  into  bills  for  relief  such  course  will  not  prejudice  the  right 
of  defendants  to  their  costs  of  the  discovery,  and  to  put  in  a  new  answer, 
adopted  to  the  new  form  given  to  the  proceeding. 

In  a  case  where  a  defendant  filed  a  cross  bill  for  the  purpose  of  getting  a 
•discovery  only  from  the  plaintiff  in  the  original  suit,  but  did  not  put  in  any 
answer  to  it  before  the  hearing  of  the  original  cause,  in  consequence  of  which 
the  discovery  became  useless,  whereupon  the  plaintiff  in  the  cross  bill  amended 
it  by  converting  it  into  a  bill  for  reUef ;  the  V.  C.  of  England,  upon  a  motion 
being  made  to  expunge  the  amendment,  with  costs,  thought  that,  under  the 
special  circumstances,  the  plaintiff  m  the  cross  bill  might  be  allowed  to  convert 
the  prayer  for  discovery  mto  one  for  relief  because  a  cross  bill  is  to  be  treated 
with  greater  indulgence  than  an  original  bill ;  he  therefore  refused  the  motion 
to  expunge,  but  ordered  that  part  of  it,  which  related  to  costs,  to  stand  over 
till  the  hearing  of  the  cause.  Severn  v.  Fletcher,  6  Sim.  46t  j  see,  however, 
the  case  of  Parker  v.  Ford,  1  Col.  506. 

It  has  been  determined  by  Lord  Eldon,  thai,  as  a  bill  for  disooveiy  cannot 
he  amended  by  converting  it  into  a  bill  for  relie?  so  neither  can  a  bill  for  r^ef 
be  converted  into  a  bill  for  discovery  by  striking  out  the  prayer.  Thus,  in 
£an  Chohnanddey  v.  Olinton,  (2  V.  k  B.  113,)  where  the  defendants,  having 
answered  the  bill,  obtained  an  order  for  the  plaintiff  to  elect  whether  he  would 
proceed  at  law  or  in  equity ;  whereupon  the  plaintiff  elected  to  proceed  at  law, 
and  moved  to  dismiss  his  bill  as  far  as  it  sought  relief  and  to  amend  the  i«ook1 
hj  striking  out  the  prayer  for  relief;  the  motion  was  refused,  the  lord  cfaan- 
oellor  being  of  opinion  that  the  better  course  for  the  plamtiff  would  be  to  dia- 
miss  hiB  bill  and  file  another  for  disooveiy  only,  which  was  done.    2  Mer.  71. 

It  is  to  be  observed  here,  that  if  a  plaintiff  takee  advantage  of  an  order  to 
amend,  so  as  enth^ly  to  change  his  case,  and  to  make  the  bill  a  perfectly  new 
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is  to  move,  on  tlie  part  of  his  representatives,  that  the  plain-  Abatement 

one,  he  would  be  ordered,  upon  motion,  to  place  the  defendant  in  the  same 
pOBition,  with  regard  to  costs,  that  he  would  have  been  in  had  the  plaintiff, 
instead  of  amending,  dismissed  his  original  bill  with  costs  and  filed  a  new  one. 
Thus,  where  the  plaintiGT  originally  filed  his  bill  against  the  defendant  as  his 
bailiff  or  agent,  in  respect  of  certain  farms,  praying  an  account  against  him 
upon  that  footing,  and  afterwards,  upon  an  issue  being  directed  to  try  whether 
he  was  or  was  not  a  mortgagee  of  such  &rms,  and  the  jury  finding  that  he 
was,  the  plaintiff  amended  his  bill  by  stating  the  mortgage,  and  converting 
his  former  prayer  for  relief  into  a  prayer  for  a  foreclosure ;  upon  the  defend  - 
ant^s  TOJilringr  a  motion,  one  of  the  objects  of  which  was,  that  the  amended  bill 
might  be  taken  off  the  file,  and  that  it  might  be  referred  to  the  master  to  tax 
the  defendant's  costs,  and  that  the  amended  bill  might  be  taken  off  the  file, 
Lord  Eldon  held,  that  the  defendant  was  entitled  to  all  the  costs  sustained  by 
him  beyond  what  he  would  have  been  put  to  if  the  bill  had  been  originally  a 
bill  for  a  foreclosure,  and  made  an  order  accordingly,  although  he  did  not  go 
the  length  of  ordering  the  amended  bill  to  be  taken  off  the  file.  Smith  v. 
SmUhf  Cooper,  141 ;  and  see  Mavor  v.  Day^  2  S.  ft  S.  113. 

Upon  the  same  principle,  where  a  plaintiff  takes  advantage  of  an  order  to 
amend  or  strike  out  a  portion  of  his  bill,  though  he  does  not  alter  tlie  nature  of 
it,  yet,  if  expenses  have  been  occasioned  to  the  defendant  by  the  part  which  has 
been  struck  out,  which,  in  consequence  of  its  having  been  so  struck  out.  could 
not  be  awarded  to  him  at  the  hearing,  the  court  will,  upon  motion,  order  such 
costs  to  be  taxed  and  paid  to  the  defendant.  Thus,  where  a  plaintiff  filed  a 
bill  which  was  of  great  length,  and  prayed  relief  in  a  variety  of  matters,  to 
which  the  defendants  put  in  answers,  which  were  also  of  great  length,  afler 
which  the  plaintiff,  by  virtue  of  a  common  order  to  amend,  amended  his  bill 
and  filed  a  new  engrossment,  which  was  very  short,  and  confined  to  one  only 
of  the  objects  of  relief  prayed  by  the  original  bill;  upon  the  defendant's  moving 
that  the  order  to  amend  might  bo  discharged,  and  the  bill  dismissed  with  costs, 
or  that  the  plaintiff  might  pay  to  them  the  costs  of  putting  in  tbetr  answer  to 
80  much  of  the  original  bill  as  did  not  relate  to  the  relief  prayed  to  the  amend- 
ed bill,  the  Lord  Keeper  Henly  directed  that  the  order  for  amending  the  bill 
should  stand,  but  ordered  that  the  plaintiff  should  pay  to  the  defendants  the 
farther  sum  of  five  pounds  beyond  the  sum  of  twenty  shiUiags  mentioned  in 
the  order.  J)ent  v.  WardeUf  1  Dick.  339.  And  where  a  cause,  at  the  hear- 
ing, was  ordered  to  stand  over,  with  liberty  to  the  plaintiff  to  amend  by  ad- 
ding partuis,  and  the  plaintiff  took  advantage  of  that  order  to  strike  out  several 
charges  which  had  neoessarDy  led  the  defendant  into  the  examination  of  wit- 
nesses, and  to  add  others,  the  court,  upon  motion,  ordered  that  pare  of  the 
amendment  to  be  discharged  and  the  plaintiff's  bill  to  be  restored  to  what  it 
was  before,  in  order  that,  at  the  hearing,  the  costs  of  tlioso  parts  of  tlie  bill 
which  had  been  abandoned  by  the  plaintiff  might  be  awarded  to  the  defend- 
ant BuUoek  V.  Perkins,  1  Dick.  110 ;  and  see  Strickland  v.  Striddand,  3  Beav. 
242.  When,  however,  a  bill  was  filed  for  a  foreclosure  of  a  mortgage  and  for 
transfer  of  a  sum  of  stock,  and  on  the  answer  being  filed,  disclosures  were 
made  which  rendered  it  advisable  to  amend  the  bill  by  strikmg  out  all  that 
related  tp  the  mortgage,  whereby  nearly  one-half  of  the  bill  and  answer  was 
rendered  useless,  the  Y.  G.  of  England  refused  to  order  on  motion  the  plain- 
tiff to  pay  the  defendant's  costs  occasioned  by  the  amendment,  as  it  appeared 
that  the  amendment  was  made  under  the  advice  of  counsel,  and  not  for  the 
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Abatement  tiff  may  reyive  within  a  reasonable  time  (usually  a  week,) 
or  that  the  injunction  may  be  (iissolved.(a)  If  the  cause 
abates  by  the  death  of  the  plaintiff,  the  defendant  may  ob- 
tain a  similar  order  against  his  representatiye.(&)[2] 

(a)  Stuart  v.  AnceU,  1  Ooz,  411.    JSiU  v.  Hoare,  2  Cox,  50.     CoOard  r.  Hoaart, 
ib. 

(6)  J[>uke  of  Chandos  v.  IhSbot,  SeL  Ca.  Ch.  34.     Ward  v.  Loring,  1  FowL 
Ex.  Pr.  287.    There  is  the  following  obacnire  note  in  TothiU,  99 :  "  Webb  t. 
Wiae^  a  mortgage  before  an  injunction,  the  covirt  declares  that  it  shall  go  and 
be  revived,  notwithstanding  no  bill  of  revivor.     10  Car." 

purpose  of  vexation  or  oppression.    Monck  v.  The  Earl  of  TamkerviUej  10  Sim. 
284. 

Any  amendment  of  the  bill,  however  trivial  and  unimportant,  authorizes  a 
defendant,  though  not  required  to  answer,  to  put  in  an  answer,  making  en- 
tirelj  a  new  defence  and  contradicting  his  former  answer.  Thus,  in  BoUon  y. 
BoUon^  the  Y.  C.  of  England  on  this  ground  revised,  with  costs,  a  motion  to 
take  an  answer  to  an  amended  bill  of  the  file,  (although  it  was  filed  nearfy 
three  years  after  the  bill  liad  been  amended,  and  eight  years  after  the  original 
answer,)  and  contradicting  the  original  answer,  introducing  no  leas  than  four 
new  issues  or  defences.  An  amendment  of  the  bill  does  not,  however,  neces- 
sarily enable  a  defendant  to  demur  to  a  bill  which  he  had  previously  answer- 
ed ;  for  in  the  case  of  Ettice  v.  Ooodson^  (3  M.  A;  C.  653,)  Lord  Cottenham  ovw- 
ruled  a  demurrer  to  an  amended  bill,  which  had  been  filed  by  a  defendant  who 
had  fblly  answered  the  original  bill,  upon  the  ground  that,  as  the  amendment 
had  not  materially  varied  the  case  originaUy  made  against  the  demurring 
party,  and  as  passages  existed  in  the  amended  bill  which  had  previously  been 
answered  as  part  of  the  original  bill,  the  answer  overruled  the  demurrer. 

[2]  The  New  York  Revised  Statutes  provide :  That  if  in  any  action  there  be 
two  or  more  plaintiffs,  and  one  or  more  of  them  shall  die  before  verdict  is 
rendered,  or  interlocutory  or  other  judgment  obtuned ;  or  between  the  time  of 
verdict  being  rendered  and  judgment  thereon ;  the  action  shall  not  be  thereby 
abated,  if  the  cause  of  such  action  survive  to  the  surviving  plaintiff  or  plaintifls ; 
and  where  there  are  two  or  more  defendants  in  any  action,  and  one  or  more  of 
them  shall  die  before  final  judgment,  such  action  shall  not  be  thereby  abated ; 
but  in  either  of  the  said  cases,  such  death  shall  be  suggested  on  the  record, 
and  the  action  shall  proceed  at  the  suit  of  the  surviving  plaintifl^  or  against  the 
surviving  plaintiff,  or  against  the  surviving  defendant,  as  the  case  may  require. 

Where  there  is  but  one  plaintiff  in  an  action,  if  he  shall  die  after  interlocu- 
tory judgment,  and  before  a  final  judgment  obtained  thereon,  such  action  shall 
not  abate  by  reason  thereof  if  it  might  be  originaUy  prosecuted  by  the  execu- 
tors or  administrators  of  such  plaintiff;  and  such  executors  or  administraton 
may  have  a  scire  facias  against  the  defendant,  to  show  cause  why  the  damages 
in  such  action  should  not  be  assessed  and  recovered. 

In  actions  where  there  is  but  one  defendant,  if  he  shall  die  after  interlocu- 
tory judgment,  and  before  a  final  judgment  obtamed  thereon,  such  action  shall 
not  abate  by  reason  of  such  death,  if  it  might  be  originally  brought  against  the 
executors  of  such  defendant ;  but  the  plaintiff  may  have  a  aeire  fadoB  against 
the  executors  or  administrators  of  such  defendant,  to  show  cause  why  the 
damages  in  such  action  should  not  be  assessed  and  recovered,  and  the  judg- 
ment therein  shall  be  agamst  such  executors  or  administrators. 
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*Tliere  is  scarcely  any  point  of  practice,  upon  which  the  Abatement. 

After  a  yerdict  shall  be  rendered  in  any  action,  and  after  a  plea  of  confession 
in  a  suit  brought,  if  either  party  die  before  judgment  be  actually  entered  there- 
on, the  covirt  may,  within  two  terms  after  such  verdict  or  plea,  enter  final 
judgment  in  the  names  of  the  original  parties.  Nothing  herein  contained  shall 
be  construed  to  authorize  the  entry  of  a  judgment  against  any  party  who  shall 
have  died  before  a  yerdict  actually  rendered  against  him,  notwithstanding  he 
may  have  died  on  the  first  or  any  other  day  of  the  term  or  sitting  of  the  court 
at  which  such  verdict  shall  have  been  taken ;  but  such  yerdict  shall  be  abso- 
lutely void.  Proceedings  for  the  partition  of  lands  shall  not  be  abated  by  the 
death  of  one  or  more  plaintifls,  or  of  one  or  more  defendants.  If  one  of  several 
plainti£&  dies,  the  proceedings  shall  be  continued  in  the  name  of  the  survivors, 
if  tl^e  interest  in  the  lands  survive  to  them.  If  the  interest  of  such  deceased 
plaintiff  in  such  lands  pass  to  other  persons,  they  may  be  made  defendants,  by 
rule  of  court,  and  the  same  proceedings  may  be  had  ag^unst  them  as  would  be 
necessary  to  make  them  defendants  orig^inally. 

If  one  or  more  defendants  in  partition  die,  and  the  interest  of  such  deceased 
person  shall  survive  to  the  remaining  defendants,  the  proceedings  shall  be  con- 
tinued ^;ainst  them.  If  such  interest  shall  pass  to  other  persons,  they  may 
be  made  defendants  in  the  same  manner  as  in  the  commencement  of  such  pro- 
ceedings. 

If  a  female  plaintiff  in  any  action  marry  after  yerdict  rendered,  or  after  in- 
terlocutory judgpnent,  and  before  final  judgment,  a  suggestion  of  the  fact  of 
such  marriage  may  be  entered  on  the  record,  and  the  final  judgment  shall  be 
rendered  in  her  name  and  that  of  her  husband.  If  a  female  plaintiff  marry 
after  final  judgment,  but  before  execution  issued,  a  like  suggestion  of  the  fact 
shall  be  entered  on  the  record,  and  an  award  of  execution  shall  be  made  in 
her  name  and  that  of  her  husband.  In  the  cases  mentioned  in  the  two  last 
sections,  an  order  of  a  judge  of  the  court  in  which  such  action  shall  be  pending, 
shall  be  necessary  to  enter  the  suggestions  and  award  execution  as  therein 
provided. 

Such  order  shall  be  granted  upon  the  application  of  the  husband  of  such 
female  plaintiff  on  due  proof  of  the  marriage,  and  after  reasonable  notice  to 
the  defendant  and  to  the  female  plaintiff  to  show  cause  against  granting  the 
same.  If  a  female  plaintiff  many  at  any  time  while  her  action  is  pending, 
her  husband  may,  on  his  application,  be  made  a  co-plaintiff  with  her  on  the 
order  of  a  judge  of  the  court  in  which  the  action  is  pending,  to  be  granted  on 
due  proof  of  the  marriage,  and  alter  notice  to  the  female  plaintiff  and  to  the 
defendant ;  and  upon  an  entry  thereof  being  made  on  the  record,  such  action 
shall  proceed  in  the  names  of  the  husband  and  wife. 

If  a  female  defendant  marry  at  any  time  before  verdict  rendered,  or  before 
interlocutory  judgment,  her  husband  may,  on  his  own  application,  or  on  the 
application  of  the  plalnti£^  be  made  a  co-defendant  on  the  order  of  a  judge  of 
the  court ;  but  if  such  husband  be  made  a  defendant  on  the  application  of  the 
plaintiff,  he  shall  have  the  same  right  to  contest  the  fact  of  his  marriage,  as  if 
the  suit  had  been  originally  brought  against  him  as  husband  of  such  female 
defendant  Where  an  action  is  authorized  or  directed  by  law,  to  be  brought 
by  or  in  the  name  of  a  public  officer,  or  by  any  trustee  appointed  by  virtue  of 
any  statute,  his  death  or  removal  shall  not  abate  the  suit,  but  the  same  may 
be  continued  by  his  successor,  who  shall  be  substituted  for  that  purpose  by  the 
court  and  a  suggestion  of  such  substitution  shall  be  entered  on  the  record. 
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Abatement. 

Effect  of  bank- 
ruptcy of 
plaintiff. 


authorities  are  so  mncli  at  variance,  or  upon  wbich  so  little 
light  can  be  derived  from  writers  professing  to  treat  upon 

The  New  York  code  provides  that  no  action  shall  abate  by  the  death  mar- 
riage, or  other  disabiUty  of  a  party,  or  by  the  transfer  of  any  interest  therein, 
if  the  cause  of  action  survive  or  continue.  In  case  of  death,  marriage,  or  other 
disability  of  a  party,  the  court  on  motion,  at  any  time  within  one  year  there- 
after, or  afterwards  on  a  supplemental  complaint,  may  allow  the  action  to  be 
continued  by  or  against  his  representative  or  successor  in  interest  In  case  of 
any  other  transfer  of  interest,  the  action  is  to  be  continued  in  the  name  of  the 
original  party,  or  the  court  may  allow  the  person  to  whom  the  transfer  is  madei 
to  be  substituted  in  the  action.  (Code  of  1851,  sec  121.)  The  motion  to  con- 
tinue the  action,  must,  in  the  case  of  a  sole  plaintiff,  be  made  by  his  executor 
or  administrator.  In  case  of  several  plaintiffs,  it  may  be  made  by  a  surviving 
plaintiff,  or  by  the  executor  or  administrator  of  the  deceased  plaintiff,  and 
it  seems  that  the  motion  to  continue  the  suit  may  be  made  by  the  defend- 
ant, in  case  no  motion  for  that  purpose  be  made  by  a  surviving  plaintiff  or  the 
representative  of  a  deceased  plaintiff,  within  a  reasonable  time.  The  motion 
should  be  noticed  for  a  special  term,  and  be  supported  by  an  affidavit  of  the 
facts,  on  which  the  motion  is  founded.  The  motion  is  to  be  made  within  one 
year  from  the  happening  of  the  death,  marriage  or  other  disability,  and  if  the 
party  entitled  to  move,  omit  to  do  so  within  a  year,  and  afterwards  desire  to 
continue  the  suit,  he  may  do  so,  by  reporting  to  a  supplemental  pleading. 

An  action  brought  against  a  sole  defendant,  to  recover  the  possession  of 
land,  may  be  continued,  after  the  death  of  the  defendant  intestate,  against  his 
heirs-at-law  claiming  to  have  succeeded  to  his  legal  rights  and  to  own  the  land. 
Waidorph  v.  BorUe,  4  Howard's  Pr.  Rep.  358.  In  this  case,  Parker,  Justice, 
said :  "At  common  law  the  action  died  with  the  party,  James  v.  BenneU^  10 
TVend.  640.  The  Revised  Statutes  (2  K  &  404,  3d  ed.  §33)  provided  that  the 
action  of  ejectment,  should  not  be  abated  by  the  death  of  any  plaintiff,  or  of 
one  of  several  defendants,  after  issue  and  before  verdict  or  judgment,  and 
authorized  proceedings  to  substitute  the  names  of  those  who  might  have 
succeeded  to  the  plaintiff's  title;  and  in  case  of  the  death  of  one  of  the  defend- 
ants, the  cause  might  proceed  against  the  other  defendant  Such  proceedings 
wore  by  scire  facias,  Boynton  v.  Eoyt,  1  Denio,  53 ;  2  R,  a  483,  396.  The 
Revised  Statutes  did  not  go  so  &r  as  to  continue  a  suit  against  the  heirs  of  a 
sole  defendant  in  ejectment,  who  died  before  verdict  or  judgment  But  the 
provisions  of  the  code  are  much  broader.  Section  121  provides  that  no  action 
shall  abate  by  the  death,  marriage,  or  other  disability  of  a  party,  if  the  canse 
of  action  survive  or  continue. 

Where  in  an  action  against  a  non-resident  defendant,  the  summons  is  served 
by  publication  under  an  order  of  the  judge,  the  suit  is  not  oommenoed  nntQ 
the  expiration  of  the  time  prescribed  for  publication,  so  that  if  the  defendant 
die  before  the  expiration  of  such  time,  no  action  is  pending  that  can  be  revived 
against  his  representatives.  McEwens  exV  v.  Public  Administrator,  3  CJode 
Rep.  139. 

After  the  death  of  one  of  several  plaintiflfe,  in  an  ejectment  suit,  a  motion 
was  made,  (under  §  121  of  the  code,)  by  the  surviving  plamtiflb  at  special  term, 
to  substitute  the  names  of  two  individuals  and  the  People  of  the  State,  to  pro- 
secute the  suit,  as  representatives  or  successors  in  interest  of  the  deceased 
plaintiff.  It  being  a  matter  of  doubt  which  of  the  three  parties  proposed  was 
entitled  to  the  right,  the  first  being  sole  trustee  under  the  will,  it  being  donbtftd 
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this  aubject,  as  the  question,  how  fax  the  bankruptcy  of  the  Abatement 
plaintiff  causes  an  abatement  of  the  suit7(a)[l] 

(a)  Where  a  defendant  becomes  bankrupt,  the  plaintiff  cannot  dismiss  his 
bill  without  costs.  Ru^herf&rd  v.  MiUer,  2  Anst.  458 ;  a  great  hardship  upon 
the  plaintiff,  as  the  defendant  may  more  to  dismiss  the  bill  with  ooets,  for 
want  of  prosecution,  and  so  drive  him  to  speed  the  cause,  although  he  may  be 
able  to  obtain  aU  the  relief  which  he  seeks  under  the  commission.  M/mkith 
V.  Tayhr^  9  Ves.  616. 

whether  he  would  take  the  title  or  only  a  power  in  trust,  the  second  being  an 
heir,  but  doubtfUl  whether  a  citizen  of  the  United  States,  and  if  neither  of  the 
two  bad  the  right,  it  was  doubtful  whether  it  did  not  pass  by  escheat  to  the 
people  of  the  state.  The  motion  was  denied.  St  John  y.  Weat^  4  Howard's 
Pr.  Rep.  329. 

If  the  complainant  dies,  his  representatives  may  apply  to  the  court  to 
punish  a  breach  of  the  ii\junction,  whether  committed  before  or  after  his  death, 
as  soon  as  they  have  taken  steps  to  revive.  Sawley  v.  JBermeUj  4  Paige,  163, 
But  where  the  suit  abates  by  the  death  of  either  of  the  parties  pending  an 
injunction,  the  defendant  or  his  representatives  may  have  an  order  that  the 
complainant  or  his  representatives  revive  the  suit  within  a  reasonable  time  or 
that  the  injunction  be  dissolved.  LeggeU  v.  Dubois,  2  Paige,  211 ;  Sawky  v. 
Bennett,  4  lb.  163 ;  wiite  v.  Fitzhxbgh^  1  Ben.  &  Munf.  1 ;  3  Dan.  Ch.  Pr.  225. 
In  Leggett  v.  Dubois,  the  court  directed  the  complainant  to  revive  within  sixty 
days. 

Where  a  suit  in  equity  abates  by  death  or  marriage,  the  proper  means  of 
restoring  vitality  to  the  cause,  is  by  a  bill  of  revivor,  to  be  filed,  by  or  against 
the  person  who  comes  in,  in  the  same  right  with  the  original  party.  Yide 
QuackeTdmsh  v.  Leonard,  10  Paige,  131.  Harrington  v.  Becker,  2  Barb.  Ch. 
Rep.  75.  Where  a  cause  of  action  against  a  deceased  party  does  not  revive, 
but  some  tbird  person  becomes  vested  with  his  interest,  or  subject  to  his  liabi- 
1  ities,  the  complainant  may  elect  to  proceed  without  reviving  the  suit  against 
the  representatives  of  the  deceased  party ;  provided  a  perfect  decree  can  be 
made  between  the  survivors  without  bring^g  such  representatives  before  the 
court.  Leggett  v.  Dubois,  2  Paige,  211.  In  such  cases^  the  complainant  must 
revive  the  suit  against  the  representatives  of  the  deceased  party,  or  elect  to 
proceed  against  the  surviving  defendants  within  such  time  as  may  be  deemed 
reasonable  by  the  court,  or  the  defendants  may  revive  the  suit.    lb. 

To  revive  a  suit  under  the  Revised  Statutes  of  New  Tork,  without  a  bill  of 
revivor,  the  party  must  proceed  upon  petition,  which  is  a  substitute  for  the  bill 
of  revivor.  lb.  But  an  order  to  proceed  without  reviving  may  be  obtained, 
on  an  affidavit  showing  the  death  of  the  party,  and  that  the  cause  of  action 
has  survived.  lb.  Whether  a  suit  can  be  revived  against  absentees  or  infents, 
who  succeed  to  the  rights  of  a  deceased  party,  without  a  formal  bill  of  revivor : 
qveref  lb.  If  it  appears  that  the  complainant  has  no  right  to  revive  the  suit, 
the  defendant  may  avail  himself  of  the  objection  at  the  hearing.  Douglass  v. 
Sherman,  2  Paige,  258.  The  provisions  of  the  Revised  Statutes  of  New  York, 
authorizing  the  revival  of  a  suit  on  motion  or  petition,  extend  only  to  those 
cases  where,  by  the  former  practice  of  the  court,  the  proceedings  could  be 


[1]  If;  by  any  means,  any  interest  of  a  party  to  the  suit  in  the  matter  iu 
litigation  becomes  vested  in  another,  the  proceedings  are  rendered  defective  in 
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Abfttement  In  one  of  the  earliest  cages  upon  the  subject,  where  an  in- 
No  abatement  j^action  had  been  obtained  by  a  person  who  afterwards  be- 
in  the  exche- 
quer and  ear-  ^^^^^  a^d  continued  by  a  simple  bffl  of  reviyor.  lb,  A  suit  abated  by  the 
^^"^  death  of  a  party,  ought  to  be  wvived  for,  or  against,  the  reprewntatiTes  by 
name,  and  not  by  the  general  character  of  representativea.  Turpin  v.  TTuma^ 
RepresentaHveSj  2  Hen.  ft  Munf.  139,  (note  1.) 

A  suit  in  chancery  may  be  revived  by  a  surviving  complainant  against  tiie 
infant  representatives  of  a  deceased  complainant  by  petition  and  the  service  of 
an  order,  under  the  general  provisionB  of  the  Revised  Statutes  of  New  York. 
Wilkinson  v.  Farish,  3  Paige,  653.    The  petition  to  revive  must  contain  sub- 
BtantiaUy  the  same  facts  which  are  required  to  be  set  fortli  in  a  bill  of  revivor ; 
and  must  also  state  that  eighty  days  have  elapsed  since  the  death  of  the 
deceased  complainant,  and  that  his  representatives  have  not  caused  themselves 
to  be  made  complamants;  and  a  copy  of  the  order  must  be  served  upon  the 
parties  agsunst  whom  the  revival  is  sought    lb.    If  the  representatives  of  a 
deceased  party  neglect  to  appear  and  answer  the  petition,  or  to  disclaim,  the 
order,  that  the  suit  stand  revived,  becomes  absolute  against  them,  by  default^ 
and  a  formal  appearance  may  be  entered  for  them.    Jh,    No  decree,  or  order 
of  revival  can  be  made  against  an  infant,  by  default,  under  the  provisions  of 
the  Revised  Statutes  of  New  York;  but  if  the  infant  neglects  to  appear  and 
procure  the  appointment  of  a  guardian,  the  same  steps  for  the  appointment  of 
a  guardian  ad  litem,  must  be  taken  as  in  other  cases  where  the  infent  neglects 
to  appear.    lb.    If  the  parties  against  whom  the  suit  is  sought  to  be  revived, 
are  beyond  the  jurisdiction  of  the  court,  or  cannot  be  found,  to  be  served  with 
the  order,  a  formal  bill  of  revivor  must  be  filed,  and  the  like  proceedings  had 
to  obtain  their  appearance,  as  are  required  in  the  case  of  absent^  concealed  or 
non*resident  defendants.    Jb, 

The  personal  representatives  of  a  deceased  sole  complainant  may  be  substi- 
tuted as  complainants  on  motion  or  petition,  under  the  statute,  without  resort- 
ing to  a  formal  bill  of  revivor.  WJUte  v.  Buloid,  2  Paige,  475.  But  if  the 
other  parties  in  the  cause,  who  have  appeared,  do  not  join  in  the  application 
to  substitute  the  representatives  of  the  deceased  complainant  as  parties  in  his 
place,  they  must  have  due  notice  of  the  application.  lb.  A  suit  may  be 
revived  by  filing  a  short  petition  to  revive,  and  serving  a  copy  on  the  adverse 
party,  where  the  proceedings  have  slept  more  than  one  year,  after  a  decree. 
But  where  a  suit  abates  by  death,  it  cannot  be  revived  by  petition.  JSvan  v. 
Brovming,  I  Halst  Dig.  178.  If  the  complainant  in  chancery Mie^  the' suit 
should  be  revived  by  a  bill  of  revivor,  and  not  by  an  order  of  the  court. 
Solder's  heirs  v.  Mounfs  heirs,  2  J.  J.  Marsh.  188.  A  chancery  suit  can  ht 
revived  by  a  bill  only,  except  where  the  defendant  dies  aftw  filing  his  answer. 
Gatewood^s  heirs  v.  Rucker's  heirs^  1  Monroe,  22. 

Where  the  defendant  dies  after  answer,  the  suit  may  be  revived  against  his 
administrators  and  infiemt  heirs,  by  consent;  and  a  guardian  ad  Ukm  need  not 
answer.  Dwrreti  v.  Simpson's  Beps,^  3  Monroe,  529.  Where  a  defendant  (ties 
after  answer,  the  bill  may  be  revived  against  the  representatives  by  an  order 
of  court;  but  the  representatives  must  be  served  with  a  copy  of  the  order. 
BenBy  v.  Gregory,  7  Monroe,  369.  Where  a  suit  abates  by  the  death  of  some 
of  the  defendants  before  decree,  the  proper  course  fi>r  the  survivors^  if  they 

proportion  as  that  interest  affects  the  suit;  so  thai  although  the  parties  to  the 
suit  may  Temaia  a»  before,  yet  the  end  of  the  suit  cannot  be  obtained.    HitC 
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came  bankrupt,  Lord  Hardwicke  said  that  bankruptcj  was  Abtttonunt 
no  abatement,  and  that  the  plaintiff  mxist  show  cause,  or  he 

wish  to  speed  the  case,  U  to  move  for  an  order  that  the  oomplauiant  rerive 
the.  suit  within  such  time  as  shall  he  directed  hy  the  courts  and  that  his  hill  be 
dismissed  with  costs.  Harrington  y.  Becker,  2  Barb.  Ch.  Rep.  75.  Where  a 
suit  abates  by  the  death  of  one  of  the  original  defendants  and  a  third  party 
subsequently  aoquires  the  interest  of  the  deceased  party,  by  purchase  from  hie 
heirs  before  the  revival  of  the  suit  against  such  heirs,  the  suit  must  be  revived 
by  a  bill  of  revivor  and  supplement,  against  the  purchaser.  lb,  (See  Am. 
Cb.  Big.  by  Waterman,  voL  1,  title  Abatemskt.) 

Where  tlie  suit  abates  by  the  death  of  a  party,  the  injunction  is  not  thereby 
dissolved,  without  notice  to  revive.  WcUsh  v.  Smytlt,  I  Bland's  Oh.  Bep.  23 
Vide  SeL  Oas.  Ch.  24;  2  Yes.  461 ;  2  Had.  Cb.  433;  1  F6wL  Exch.  Pr.  287 

In  the  case  of  Garr  v.  CfotneZf  9  Wend.  Eep.  649,  the  doctrine  that  the  suit 
becomes  defective  by  a  discharge  of  complainant  under  the  insolvent  act,  is 
distinctly  recognized.  The  court  in  this  case,  per  Walworth,  Chancellor, 
remarked,  that  by  a  discharge  of  the  complainant  under  the  insolvent  act,  his 
whole  interest  in  the  subject  of  litigation  passes  to  his  assignees,  and  unless  it 
appears  on  the  &ce  of  the  bill  that  he  sues  in  entire  droit^  the  suit  abates  or 
becomes  so  defective  that  it  cannot  go  on  until  the  assignees  bring  themselves  , 
before  the  court  by  a  supplemental  bill  in  the  nature  of  a  bill  of  revivor. 
WHUams  v.  Kinder,  4  Ves.  Eep.  387  ;  Porter  v.  Oox^  6  Mad.  Rep.  80.  And 
if  the  nominal  complainant  has  no  interest  in  the  suit,  so  that  nothing  passes 
to  the' assignees  by  the  assignment,  they  cannot  sustain  a  supplemental  bill. 
It  follows  that  in  such  a  case,  the  suit  must  be  considered  as  absolutely  at  an 
end,  or  at  least,  in  such  a  situation,  that  the  complainant  can  never  proceed 
any  fhrther  therein. 

The  New  Tork  code  has  adopted  with  slight  modifications,  the  rule  hi  rela- 
tion to  parties  whicli  has  heretofore  obteined  in  courts  of  equity.  8ee  Code 
of  1861,  sees.  Ill,  113,  118,  119,  122,  274.  The  lUth  section  of  the  code 
provides  that  the  action  shall  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  except  in  case  of  an  action  by  an  executor,  administrator,  or  trustee 
of  an  express  trust,  or  a  person  expressly  authorized  by  statute,  without  join- 
ing the  person  for  whose  benefit  the  suit  is  prosecuted.  With  these  excep- 
tions, the  suit  must  be  prosecuted,  in  all  cases,  in  the  name  of  the  party  in 
Interest  and  the  rule  which  has  prevailed  in  equity,  with  the  modifications 
above  stated,  must  be  very  safely  applied.  WaUaee  db  La  Tourette  v.  Eaton  et 
ate.  5  How.  Pr.  Rep.  99, 

Eq.  PL  by  Jeremy,  56,  57.  Thus,  for  example,  if  the  party  become  bankrupt 
pending  the  suit,  then  according  to  the  practice  of  chancery,  the  suit  will  be 
held  to  the  defective;  but  the  bankruptey  does  not  cause  an  abatement 
Story's  Eq.  PI.  sec.  329. 

*'  There  is  the  same  want  of  accuracy  in  the  books  in  ascertaining  the  manner 
in  which  the  benefit  of  a  suit  may  be  obtained,  after  it  has  become  defective  or 
abated,  ]^  an  event  subsequent  to  its  institution,  as  there  is  in  the  distinction 
between  the  cases,  where  a  suit  becomes  defective  merely,  and  where  it  llk^ 
wise  abates.  It  seems  however  dear,  that  if  any  property,  or  right  in  litigation 
vested  in  a  plaintif!^  is  transmitted  to  another,  the  person  to  whom  it  is  trans- 
mitted is  entitled  to  supply  the  defects  of  the  suit,  if  it  has  become  defective 
merely;  and  to  continue  it  or  at  least  to  have  the  benefit  of  it,  if  it  is  abated. 
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AbagkeDMot  woold  dissolve  the  injunctioii.(a)  In  another  case,  where 
the  defendant,  after  the  bankruptcy  of  the  plaintiff  had  ob« 
tained  the  common  order  to  dismiss  for  want  of  prosecution 
with  costs,  Lord  Hardwicke  dismissed  a  petition  of  the 
bankrupt  to  be  relieved  from  the  costs.(i)  So  in  a  cause  be- 
fore Sir  T.  Sewell,(c)  and  in  three  in  the  exchequer,(d)  bills 
were  dismissed  for  want  of  prosecution,  and  in  two  of  those 
instances  with  costs ;  the  court  observing  that  bankruptcy 

[*160]  was  no  abatement,  and  ought  not  to  prevent  *the  defendant 

from  being  reimbursed,  if  he  could,  the  expenses  of  the  suit. 
There  has  been,  however,  great  inconsistency  in  the  doctrine 
of  the  exchequer ;  for  that  court,  though  holding  the  bank- 
ruptcy not  an  abatement,  has  nevertheless  refused  to  permit 
the  plaintiff  to  speed  the  cause.  If  the  bankruptcy  was  not 
an  abatement,  what  right  had  they,  as  observed  by  Lord  El- 
don,(d)  to  dismiss  the  bill  ?  Why  not  let  him  ispeed  the 
cause,  and  go  on  ? 

anaSttenMnt,       T^^d  Thurlow,  on  the  other  hand,  in  two  cajses(f)  (in  the 

or  tantamount  former  of  them  very  distinctly)  delivered  an  opinion  to  the 

to  an  abate«  i.  ,  ^'^         t    n  i        i 

ment  in  ehan-  contrary ;  and  it  may  be  collected  from  the  observations  of 
**7«  Lord  Eldon,  in  the  late  case  of  Randall  v.  Mu7nford,{ff)  that 

the  bankruptcy  if  not  an  abatement,^  is  tantamount  to  an 
abatement.  The  difficulty  of  determining  the  question  is,  in 
many  cases,  eluded  by  ordering  upon  the  motion,  to  dismiss 
the  bill  with  costs  for  want  of  prosecution ;  that  the  assignees 
do  file  a  supplemental  bill  within  a  reasonable  time,  or  in 
default  thereof,  that  the  plaintiff 's  bill  do  stand  dismissed  ;(A) 
this  in  one  case  was  done  without  costs,  and  it  appears  pro- 

(a)  Anon.  1  Atk.  263. 

(6)  Exparte  Berry,  1  Dick.  81. 

(c)  Hall  Y.  Chapman,  1  Dick.  348. 

(d)  TaU  y.  Caarwick,  1  Atk.  263,  n.    BramhaU  v.    Oow,  ib.    Bavidaon  r. 
Butler,  ib.  S.  0.  2  Anst.  460,  n. 

(c)  18  Yes.  426. 

(/)  SeOas  V.  Bawson,  1  Atk.  263,  n.  S.  0.  Anst  460,  n.  Lingardy,  TTcW,  3 
Bro.  C.  C.  435. 
ig)  18  Ves.  424. 
(h)  FrencJi  v.  BarUm,  18  Ves.  425.    RandaM  y.  Mumf&rd,  sup. 


It  seems  also  clear,  that  if  any  property  or  rigbt|  before  vested  in  a  defendant 
becomes  transmitted  to  another  person,  the  plaintiff  is  entitled  to  render  the 
suit  perfect,  if  it  has  become  defective,  or  to  continue  it  if  it  is  abated,  against 
the  person  to  whom  that  property  or  right  is  transmitted."  1  Story's  Kq.  PL 
soc.  330, 
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b^ible,  from  what  fell  from  the  court  in  the  other,  that  it  Abatement 
would  be  so  in  general.  [1] 

[1]  This  court  requires  the  real  parties  in  interest  to  bring  the  suit,  except 
in  certain  cases  where  tlie  complainant  represents  the  rights  of  those  for  whom 
the  suit  is  brought  both  legally  and  equitably,  as  in  the  case  of  executors,  or 
of  trustees  or  assignees  under  the  insolvent  acis.    And  where  the  sole  com- 
plainant, who  originally  brought  the  suit  in  his  own  name,  and  not  iu  autre 
droits  is  discharged  under  the  insolvent  acts,  and  makes  an  assignment  of  his 
property  for  the  benefit  of  his  creditors,  the  assignee  must  be  made  a  party 
before  the  suit  can  be  further  proceeded  in.     WiUiama  v.  Kijider^  4  Ves.  Rep. 
387.    The  proper  course  for  the  defendant  in  such  a  case,  if  he  wishes  to  have 
the  suit  proceeded  in  or  put  an  end  to,  is  to  apply  to  the  court  for  an  order 
that  the  assignee  file  a  supplemental  bill  in  the  nature  of  a  bill  of  revivor, 
within  such  time  as  shall  be  prescribed  by  the  court  for  that  purpose,  or  that 
the  complainant's  bill  be  dismissed.    And  notice  of  such  application  should  be 
served  upon  the  assignee,  as  well  as  upon  the  complainant  in  the  original  suit 
Farter  v.  Coz^  6  Mad.  Rep.  80.     This  proceeding  is  in  analogy  also  to  the 
statutory  dbection  in  case  of  the  abatement  of  a  suit  by  the  death  of  the  sole 
oompUiinant,  where  his  representatives  neglect  to  revive  the  suit.    2  N.  Y. 
B.  S.  p.  186,  sec  118,  124.    From  the  report  of  the  case  o^  Massey  v.  GiUeLan, 
1  Paige's  Rep.  644,  it  would  seem  t4  have  been  decided  that  the  suit  might 
be  continued,  as  at  law,  in  the  name  of  the  original  complainant,  upon  his 
giving  security  for  costs.     The  question,  however,  as  to  the  right  of  tlie  com- 
plainant, to  proceed  without  bringing  the  assignees  before  the  court,  by  a  sup- 
plemental  bill,  was  neitlier  raised  nor  considered  in  that  case ;  as  the  defendant 
merely  asked  that  the  suit  should  not  be  permitted  to  proceed  in  the  name  of 
the  insolvent  debtor  unless  security  for  costs  was  filed.    But  in  the  subsequent 
case  (0<Mr  y.  Gomez)  in  the  court  for  the  correction  of  errors,  9  Wend.  Rep. 
649,  the  principle  that  the  suit  becomes  defective  in  such  a  case,  and  cannot 
be  proceeded  in,  if  objected  by  the  defendant,  until  the  assignees  are  brought 
before  the  court,  is  distinctly  recognized.    It  is  proper  also  to  remark,  that  in 
the  case  of  an  assignment  under  the  bankrupt  or  insolvent  acts,  the  suit  is  not 
strictly  abated,  even  as  to  the  complainant,  but  is  merely  become  so  defective 
that  he  cannot  proceed  therein  until  the  assignee  is  brought  before  the  court. 
And  the  assignee  becomes  so  far  the  legal  and  equitable  representative  of  the 
rights  of  the  complainant,  that  upon  a  new  and  supplemental  bill  in  the  nature 
of  a  bill  of  revivor  and  supplement  bemg  filed  by  the  assignee  to  contmue 
the  proceedings  in  his  own  name,  it  is  not  necessary  to  make  the  former  com- 
plainant a  party  thereto ;  which  would  be  necessary  in  the  case  of  an  assign- 
ment of  only  a  part  of  the  interest  of  the  complainant  in  the  subject-matter  of 
the  suit.    The  complainant,  however,  who  has  still  an  interest  in  having  his 
debts  paid  out  of  the  assigned  property,  or  at  least  has  an  interest  in  the  sur- 
plus, if  there  should  be  any,  is  not  obliged  to  abandon  the  suit  absolutely,  if 
the  suit  is  necessary  for  his  protection ;  although  the  assignee  refuses  to  pro- 
ceed therein,  without  makmg  any  compromise  of  the  suit  with  the  defendant. 
In  that  case,  the  complainant  may  proceed  in  his  own  name ;  but  as  the 
assignee  has  become  a  necessary  party  as  to  ail  subsequent  proceedings  in  the 
suit,  the  complainant  must  bring  him  before  the  court  by  a  supplemental  bill. 
Milt  PI.  66,  4th  Lond.  Ed.  ;*  Story's  Eq.  PL  282,  n. ;  2  Johns.  Cii.  Rep.  18. 
In  such  a  case,  however,  the  complainant  might  be  required  to  file  security 
for  oosta^  as  dh-ected  by  the  third  subdivision  of  the  first  section  of  the  title  of 
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The  above  noticed  case  of  BandaU  v.  Mum/ord,  is  extreme-' 
ly  valuable,  as  containing  Lord  Eldon's  observations  upon 
the  practice  of  the  Court  of  Chancery,  with  regard  to  injunc- 
tions upon  the  bankruptcy  of  the  plaintiff.     "  Here,"  ob- 

fhe  Revised  Statutes  relative  to  security  for  the  payment  of  costs.  2  N.  Y.  B« 
S.  620.  In  the  case  of  defenclants,  whose  interest  in  the  subject-matter  of  the 
litigation  becomes  vested  in  others,  pendente  lite^  without  an  actual  abatement 
of  the  suit,  a  distinction  is  very  properly  made  between  the  transfer  of  that 
interest  by  the  mere  voluntary  act  of  the  defendant,  as  in  the  case  of  a  sale  or 
assignment  in  the  ordinary  course  of  business,  and  a  transfer  of  that  interest^ 
by  operation  of  law,  as  upon  an  assignment  in  bankruptcy,  or  under  our  insol- 
vent acts.  In  the  first  case,  the  complainant  is  not  bound  to  make  the  assignee 
a  party,  aJthough  he  may  do  so  if  he  deems  it  essential  to  the  relief  to  which 
he  may  be  entitled  against  such  assignee.  But  in  the  last  case,  the  assignee 
who  has  become  such  by  operation  of  law,  has  a  right  to  be  heard,  and  must 
be  made  a  party  before  the  suit  can  be  farther  proceeded  in.  The  reason  of 
the  distinction  is  obvious.  In  the  first  case,  the  assignee  who  is  a  mere  vol- 
untary purchaser,  pendente  Ute,  cannot  defeat  the  complainant^s  rights  or  delay 
his  proceedings  by  such  purchase ;  for  if  he  could  do  so,  the  litigation,  by  sue 
cessive  assignments,  might  be  rendered  interminable.  He  therefore  has  no 
right  to  be  heard  unless  he  brings  himself  before  the  court  by  a  supplemental 
bill  in  the  nature  of  a  cross  bUl ;  which  he  may  sometimes  do  to  protect  hia 
rights  as  such  assignee.  And  the  decree  in  the  original  suit  to  which  such 
assignee  was  not  a  party  will  bind  the  assigned  property  in  hia  hands.  Neither 
can  the  defendant  who  has  made  such  voluntary  assignment  subsequent  to 
the  commencement  of  the  suit  urge  that  as  a  reason  why  the  suit  should  not 
proceed  against  him  in  the  same  manner  as  if  no  such  transfer  had  been  m$de. 
In  the  other  case,  the  assignee,  upon  whom  the  interest  of  the  defendant  has 
been  cast  by  operation  of  law  for  the  benefit  of  others,  has  a  right  to  be  heard 
for  the  protection  of  that  interest  And  the  whole  legal  and  equitable  interest 
therein  which  formerly  belonged  to  the  defendant,  being  vested  in  such  as- 
signee by  the  mere  operation  of  the  law  itself  he  will  not  be  legally  or  equit- 
ably bound  by  a  decree  to  which  he  is  not  a  party.  Deas  v.  Thomej  3  John, 
Rep.  645.  The  reasons  for  this  difference  between  the  two  cases  do  not  exist 
in  relation  to  the  transfer  of  the  interest  of  the  complamant ;  and  where  the 
adverse  party  makes  the  objection  to  his  proceeding  in  his  own  name  without 
bringing  the  assignee  before  the  court  The  party  whose  interest  in  the  sub- 
jeot-matter  of  the  suit  has  become  divested,  pendente  Ute,  caa  only  object  to 
the  proceedings  of  his  adversary  in  the  suit  where  such  interest  has  become 
vested  in  another  by  operation  of  law,  and  not  by  his  own  mere  voluntary 
act  But  where  the  party  who  has  assigned  the  whole  or  a  part  of  his  interest 
in  the  subject-matter  of  the  suit  attempts  to  take  any  active  proceeding  there- 
in, the  adverse  party  may  object  to  such  proceeding,  on  the  ground  that  the 
suit  has  become  abated  or  defective  as  to  such  assignor,  so  that  the  same  can- 
not be  proceeded  in  until  the  assignee  is  made  a  party.  Perhaps  there  may 
be  some  exceptions  to  this  rule,  particularly  where  the  adverse  party,  after  he 
becomes  acquainted  with  the  fact  of  such  assignment,  does  some  act  or  takes 
some  proceeding  in  the  cause  on  his  part  which  amounts  to  a  legal  waiver  of 
his  right  to  urge  the  objection  that  the  suit  had  abated  or  become  defective 
by  reason  of  the  transfer  of  interest  Sedgwick  v.  Clevdand,  7  Paige's  Rep. 
287. 
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served  his  lordship,  "  it  is  not  the  practice  to  dissolve  the  Abatement 
♦injunction;  but  the  motion  is,  that  the  assignees  shall  come 
in,  or  the  injunction  be  dissolved,  which  shows  that  the 
court  takes  notice  of  the  bankruptcy.    1ft  SeUas  v.  Dawson^ 
Lord  Thurlow  seems  to  have  got  this  length,  that  the  order 
to  dismiss  was  a  nullity,  and  therefore  not  to  be  discharged ; 
that  the  bankruptcy,  if  not  an  abatement,  was  in  the  nature 
of  an  abatement ;  and  he  undoubtedly  held  that  the  court 
had  never  permitted  itself  to  be  embarrassed  by  the  difficulty 
of  giving  notice  to  the  assignees.     Suppose  the  case  of  the 
plaintiff,  in  a  bill  for  an  injunction,  becoming  bankrupt,  that 
the  assignees  will  not  adopt  his  suit,  and  the  diflSculty  of  giv- 
ing them  notice.    There  are  many  suits  that  a  bankrupt  may 
maintain,  and  if  he  shows  a  clear  case  for  an  injunction,  it  is 
difficult  to  justify  an  order,  that  if  the  assignees  are  not 
brought  before  the  court  in  a  reasonable  time  the  injunction 
shall  be  dissolved,  perhaps  before  the  certificate,  and  in  the 
plainest  case  for  upholding  the  injunction  between  those 
parties.    This  court,  however,  without  saying  whether  bank- 
ruptcy is  or  is  not  strictly  an  abatement,  has  said,  that  ac- 
cording to  the  course  of  the  court,  the  suit  is  become  as 
defective  as  if  it  was  abated ;  and  as  the  assignees  will  have 
the  benefit  of  the  suit,  and  assuming  in  practice  that  he  who 
is  a  bankrupt  will  continue  so,  the  course  which  the  court 
has  taken  is,  to  require  him  to  bring  his  assignees  before  it 
by  bill  of  revivor,  or  supplemental  bill,  in  the  nature  of  a 
bill  of  revivor,  or  by  whatever  name  it  is  called ;  and  the 
court  supposing  that  the  bankrupt  will  find  the  means  of 
giving  the  assignees  notice,  and  not  troubling  itself  with  that 
difficulty,  dissolves  the  injunction,  frequently  with  great  in- 
justice, if  thev  do  not  come  here." 

*The  practice  in  the  exchequer  is  stated  by  Mr.  Fowler(a)  L  •'■^^J 

to  be  similar ;  it  being  a  motion  of  course  that  unless  the  as- 
signees file  a  supplemental  bill  within  a  limited  time  (usually 
a  fortnight)  the  injunction  may  stand  dissolved.  [1]     This 

(a)  Vol.  1,  286. 

[1]  The  office  of  an  amended  or  supplemental  bill  ia  to  cure  some  defbct  or 
amplify  the  ground  taken  in  the  original  bill ;  and  whether  the  object  be  to  make 
new  parties  or  to  introduce  new  matter,  the  connection  between  the  new  parties^ 
or  the  new  matter  and  the  original  bill  must  be  necessary  and  apparent  Dkk- 
aon  V.  Pomdexkr,  Freeman's  Ch.  R^.  721.  A  supplemental  bill  ought  not  to 
be  filed  as  a  matter  of  course,  but  only  by  leave  of  the  court,  upon  sufficient 
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Abatement      practice  is  another  instance  of  the  inconsistency  to  which 
that  court  is  driven  by  the  doctrine  already  noticed ;  for  at 

cause  shown,  and  the  ftpplemental  matter  must  be  verified  by  affidavit^  or 
other  satisfactory  proof.  Fedrick  v.  White^  1  Ket  Rep.  76.  To  warrant  the 
filing  of  such  bill,  it  should  be  shown  to  the  oourt,  either  1st  That  the  matter 
relied  upon  as  supplemental  arose  after  the  original  suit  was  commenced ;  or 
2d.  That  the  facts  relied  upon  first  came  to  the  plaintiff's  knowledge,  or  were 
made  known  to  him  in  such  a  manner  that  he  could  avail  himself  of  them  after 
the  cause  had  passed  the  stage  in  which  he  might  have  had  leave  to  amend ; 
or  3d.  That  the  plaintiff  has  been  prevented  through  inadvertence,  misappre- 
hension, Ac.  of  himself  or  his  agents  or  counsel,  or  other  cause  satisfactorily 
shown,  from  availing  himself  of  the  proposed  matter  of  his  supplemental  bill 
at  an  earlier  stage  of  the  cause.  lb.  The  supplemental  bill  must  be  confined 
to  such  matter,  and  must  bo  verified  by  affidavit  or  other  satis&ctory  proofs 
lb.  "Whether  in  case  of  a  supplemental  bill  filed  wltliout  leave  of  court,  the 
objection  should  be  taken  advantage  of  by  demurrer  or  motion  to  dismiss. 
Quaere.    lb. 

A  supplemental  bill,  when  properly  before  the  court,  is  an  addition  to  the 
original  bill  and  becomes  part  of  it,  so  that  the  whole  is  to  be  taken  as  one 
amended  bill.  Gill^tt  v.  Hall,  13  Conn.  Rep.  426.  The  only  matter  proper  to 
be  put  in  issue  by  the  supplemental  bill,  unless  some  new  matter  of  defence 
has  arisen  since  issue  joined  in  the  original  cause,  is  the  tnmsmissdon  of  interest 
firom  the  original  party  to  the  party  introduced  by  the  supplemental  bilL  I%e 
American  Life  Insurance  and  Trust  Company  v.  SackeU^  1  Barb.  585.  The 
effect  of  such  a  bill  is  to  revive  the  proceedings  against  the  new  defendant,  and 
to  place  the  proceedings  in  the  same  situation  as  they  were  when  the  change 
of  interest  occurred.  It  is  merely  a  continuation  of  the  origmal  suit  lb.  If 
the  original  bill  has  been  fiiUy  answered,  the  new  defendant  adopts  it  as  his 
answer  to  the  original  bill ;  if  it  has  been  taken  as  confessed,  ;he  order  prp 
confesso  stands  as  against  him,  unless  he  obtains  leave  to  have  it  opened;  and 
if  the  proofs  in  the  cause  have  been  closed,  they  remain  closed  as  against  hinu 
lb.  The  supplemental  suit,  with  the  original  bill  and  the  proceedings  under 
it,  constitute  but  one  record ;  and  if  the  supplemental  bill  is  filed  before  a  de- 
cree, the  origmal  and  supplemental  suits  are  heard  together,  and  but  one  decree 
will  be  made  in  both.    lb. 

Where  relief  is  sought  on  the  ground  of  an  agreement  between  the  parties, 
pendente  lite,  it  must  be  presented  by  supplemental  bill  •  Bdbsan  v.  WAHhvr^s 
heirs,  16  Peters,  194.  Where  a  release  of  all  liability  in  the  premises  was  in- 
sisted on  in  argument  by  the  defendant,  but  was  not  referred  to  in  the  bill  nor 
set  up  in  the  answer  as  a  bar  or  defence,  it  was  held  that  the  question  as  to 
the  legal  operation  of  the  release  did  not  properly  arise  upon  the  bill  and  an- 
swer as  tliey  stood,  and  that  to  raise  the  question  a  supplemental  bill,  with 
proper  averments  as  to  the  release,  should  be  filed.  Veazie  v.  WiBiams,  3 
Story's  Rep.  54.  A  strictly  supplemental  bill  is  always  founded  on  facts  that 
have  occurred  since  the  filing  of  the  original  bilL  These  may  be  necessary 
either  to  aid  the  complainant  m  obtaining  the  relief  sought,  or  in  obtaining  new 
or  additional  relief  AUen  v.  Taylor,  2  Green's  Ch.  Rep.  436.  A  supplemental 
bill  should  be  used  in  preference  to  an  original  bill,  whenever  it  can  equally 
subserve  the  purposes  of  justice.  Jb.  Where  the  new  matter  charged  in  a 
supplemental  bill  does  not  affect  the  rights  or  interests  of  a  mere  formal  party 
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the  same  time  that  it  holds  the  bankruptcy  not  to  be  an  Abatement 
abatement,  it  so  &r  takes  notice  of  it  as  to  dissolve  the  in* 
junction,  unless  the  assignees  become  parties  to  the  suit. 


K  three  terms  have  elapsed  without  any  step  being  taken  ^""^^  ^ 
by  the  plaintiff,  the  injunction,  as  we  have  seen,  according 
to  one  of  Lord  Bacon's  ordinances,  falls  of  itself,  without  fur- 
ther motion.(a)  The  defendant  is  besides,  entitled  to  an  order 
to  dismiss  the  bill  for  want  of  prosecution,  which  may  be 
obtained  without  notice,\2'\    A  courtesy  which  had  prevailed 

(a)  AnU^  p.  118.    Beames'  Orders^  14. 

to  the  original  bill,  it  ia  not  neoessaiy  to  make  him  a  part/  to  the  sapplemen- 
talbilL    lb. 

It  is  not  the  practice  to  reiterate  subetantiyely,  in  a  supplemental  bill,  all 
the  charges  of  the  original  bill,  but  to  set  them  out  by  way  of  reference,  and 
charge  the  new  and  additional  ^ta,  by  way  ot  supplement  Edgar  v.  Glevm- 
ger^  2  Green's  Oh.  Rep.  464.  The  complainant  will  not  be  permitted,  after  the 
hearing,  to  file  a  supplemental  bill  bringmg  in  new  parties^  provided  the  de- 
fendants have  waived  the  omission  of  such  parties,  and  a  decree  can  be  made 
without  them  between  the  parties  ^eady  in  the  suit.  JSogardus  ▼.  Trinitff 
Ohurch,  4  Sand.  Ch.  Bep.  369.  A  third  person  claiming  to  be  interested  in  a 
suit  in  the  court  of  chancery,  but  who  is  not  a  party  to  such  suit,  has  no  right 
to  interfere  with  the  proceedings  therein,  without  making  lumself  a  party  by 
filling  a  supplemental  bill  to  protect  his  rights.  WaU  y.  Oraufordf  adarCr^  Ac 
and  others^  11  Paige,  470.  Vide  JBaU  v.  Tamiaird,  6  Mad.  Rep.  276.  Foster  y. 
JDeacorij  Id.  59.    Bozan  y.  BoUand,  1  Russ.  A  MyL  69. 

Where  one  pendente  lite  acquires  the  interest  of  a  party  in  the  suii^  and  there- 
upon files  a  supplemental  bill,  he  must  make  all  the  parties  to  the  original  bill, 
whether  complainants  or  defendants,  parties  to  his  supplemental  bill  Borst  y. 
Boyd,  3  Sand.  Gh.  Rep.  601.  Where  a  supplemental  bill  is  filed  for  the  mere 
purpose  of  bringing  a  new  •paxty  before  the  courts  upon  the  original  fikcts  ap- 
pearing upon  the  record,  it  is  only  necessaiy  to  make  him  a  defendant  in  sudi 
bill.  But  if  a  supplemental  bill  is  filed  for  the  purpose  of  bringing  new  facto 
before  the  court)  all  the  other  parties  in  the  original  bill  should  be  parties  to 
the  supplemental  bilL  Farmers'  Loan  and  TYust  Co.  y.  Seymour,  9  Paige,  638. 
Where  an  objection,  for  the  want  of  parties,  is  made  out  of  season,  the  plaintii!^ 
instead  of  amending  the  original  bill,  may  file  a  supplementary  bill,  merely  to 
bring  in  the  parties  wanting;  and  the  defendants  to  the  original  bill  need  not^ 
In  such  case,  be  made  parties  to  the  supplemental  bilL  Fnsworth  y.  Lambert, 
4  Johns.  Ch.  Rep.  606.  Testimony  taken  by  the  complainants  on  a  supple- 
mental IhU,  cannot  be  read  against  those  defendants  in  the  prior  suits,  who 
were  not  made  parties  in  such  bilL  Borst  y.  Boyd,  5  Sand.  Ch.  Rep.  601. 
(See  Am.  Oh.  Big.  by  Waterman,  tit.  Bill  m  Ohancebt.) 

[2]  Where  an  injunction  has  been  obtained,  and  dissolved  on  hearing  the 
answer  of  the  defendant,  and  the  plaintiff  retains  the  bill,  if  he  takes  no  steps 
towards  preparing  his  cause  for  hearing  in  two  terms  after,  the  bill  shall  be 
dismissed  for  want  of  prosecution.    Avery  y.  Brunce.  1  Haywood,  211.  Where 
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DiflmiaB«l  of     among  tlie  clerks  in  court,  reqniriDg  the  defendant  to  hand 
over  a  note  of  his  intention,  has  been  expressly  disaYOwed.(a) 

(a)  Degranea  ▼.  Lame^  16  Yea.  291.  Nayhr  y.  Jlaylor^  16  Yes.  12t.  Jaekatm 
T.  PumeU,  ib.  204.  Browne  y.  Byne^  1  Y.  &  B.  310.  Attorney  General  t. 
Fmch,  ib.  368. 

a  dkuse  stands  more  than  two  terms  upon  replications,  and  the  usual  order  for 
commissions^  it  is  regular  to  set  it  down  for  hearing;  and  where  no  steps  are 
taken  to  prepare  the  cause  for  trial,  the  suit  may  be  dismissed  for  want  of  pro- 
secution. Hoknea  y.  Williams^  4  Hawks,  3*71.  The  chancellor  has  power  to 
dismiss  the  complainant's  bill,  without  prejudice,  for  gross  negligence  in  fiuling 
to  prepare  his  suit  without  showing  cause  for  delay.  McDowtU  y.  LoQadon^  3 
Bibb,  229.  When  a  complainant  in  chancery  has  been  guilty  of  gross  neglect 
in  making  proper  parties,  and  that  failure  may  be  attributed  to  finesse^  the 
court  will  direct  the  bill  to  be  dismissed,  but  without  prejudice.  Bmokmd  y. 
Cfarman^  1  J.  J.  Marsh.  77.  Where  a  cause  is  at  issue  as  to  one  of  the  de- 
fendants, by  filing  a  replication  to  his  answer,  and  the  complainant  has  ne- 
glected to  proceed  against  the  other  parties,  so  that  such  defendant  cannot  pro- 
ceed to  examine  witnesses  and  dose  the  proofe,  he  may  moye  to  dismiss  the 
complainant's  bill  for  want  of  prosecution.  Vermiiyea  y.  Oddl^  4  Paige,  121. 
&  G.  1  Edwards,  617. 

If  one  of  the  defendants  pats  in  a  plea,  and  does  not  set  it  down,  or  the  ao- 
lioitor  of  the  defendant  who  pleads,  and  the  soUdtcN-  of  the  complainant  agree 
to  delay  the  cause  for  an  unreasonable  time,  this  affords  no  excuse  for  the  com- 
plainant, upon  an  application  by  another  defendant  who  has  answered,  to  dis- 
miss the  complainant's  bill  for  want  of  proeeoutiou.  Winans  y.  Waikocnikf 
Halst  Dig.  171. 

Where  a  bill  is  dismissed  for  want  of  prosecution,  it  operates  as  a  diaeontin- 
uance,  and  does  not  preyent  the  bringing  of  a  new  bill.  McBroom  y.  Sommer- 
vifle,  3  Stewart^  616.  Although  a  solicitor  appears  for  more  than  one  defend- 
ant, and  only  puts  in  an  answer,  suoh  one  may  moye  to  dismiss  for  want  of 
prosecution;  and  it  is  not  enough  to  say  that  such  solicitor  should  haye  got  in 
all  the  answers.  i>«  Xuase  y.  XoAr,  3  Bdw.  Oh.  Bep.  419.  Two  peraons  joined 
in  a  bQl  in  ch^cery,  each  haying  a  separate  claim  against  the  defendant 
One  of  the  complainants,  on  account  of  his  infency,  had  a  right  to  sue  m  chan- 
cery, but  the  other  had  no  such  right  Held,  on  demuner,  that  the  bill  waa 
insnifioient  Held,  also,  that  on  sustaining  the  demurrer  in  sudi  case,  the  bill 
should  not  be  dismissed  as  to  the  in&nt,  but  should  stand  oyer  in  order  that 
he  mig^t  strike  the  name  of  the  other  complainant  from  the  bill  Qrimes  d  oL 
y.  WUeoneiwi,,  4  Bla6k£  331. 

The  fiulure  of  distributees  to  tender  refVmding  bonds  is  no  cause  for  diamisB- 
ing  their  bilL  Byer's  heirs  y.  Byar'a  ea^rs^  6  Dana,  313.  Where  the  original 
bill  contains  no  allegations  against  defendants,  who  haye  neyeriheless  answered 
the  bill,  they  haying  been  made  parties  by  permission  giyen  by  the  court  to 
&e  complainant,  but  who  did  not  file  an  amended  bill,  if  eyen  a  proper  caae 
for  the  interference  of  a  court  of  equity  were  made  out,  the  court  would  be 
compelled  to  dismiss  the  bill  as  against  those  defendants.  Andnaa  y.  Sokmum^ 
1  Peters'  0.  G.  356.  Where  there  are  infent  defendants  in  chanoeiy  the  cause 
shouki  not  be  heard  without  answm  from  them ;  the  feilure  of  a  guardian  ad 
ttfem  to  answer,  is  not  a  cause  for  dismissing  the  bill,  the  court  should  coerce 
an  answer  c«  i^point  a  new  guardian,  and  defer  the  hearing  until  the  ancwer 
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The  circumstance  of  an  injunction  having  be^i  obtained,  Bismiasalof 
either  for  want  of  an  an3wer,(a)  or  upon  *the  merits,(6)  is  no 
objection  to  the  motion.    Nor  is  showing  cause  against  dis- 
solving an  injunction,  such  a  proceeding  as  to  prevent  the 
dismissal  of  a  bill  for  want  of  prosecution.(c) 

The  court,  however,  will  sometime^  under  special  circum- 
stances, and  upon  payment  of  the  costs  of  the  order  of  dis- 
missal, and  of  the  applicatipn,  restore  the  bill  ]{d)  but  not 
where  the  sole  object  is  to  agitate  the  question  of  costs.(e) 

By  an  order  of  the  21st  of  May,  1725,  it  is  directed,  that 
if  the  plaintiff  does  not  set  down  the  cause  for  hearing  the 
term  after  publication  has  passed,  the  defendant  may  apply 
to  set  down  the  cause  the  term  after  that ;  but  in  injunction 
causes,  the  defendant  is  at  liberty  to  set  down  the  cause 
the  term  next  after  publication  passed.(/) 


The  practice  of  granting  injunctions,  though  established  ^l^^u°"*u 
HS  well  by  ancient  and  constant  usage,  as  by  the  memorable  courts  of  law. 

(a)  Dayv.  Ince^  ib.  110. 

(5)  Hannam  v.  SouQi  Londou  Water  Works,  2  Meriv.   61.     BUsa  y.  CkUins^ 
dt  ib. 

(c)  Earl  of  Warwick  v.  Duike  of  Beaufort,  1  CoX,  111. 

(d)  Jackson  v.  PumtHL,  sup.     Morris  v.  Owen,   1  V.  and  B.  523.     FvUer  v. 
WiUis,  3  V.  &  B.  1.     BeUingham  v.  Bruty,  1  Mad.  Rep.  265. 

(e)  Hannam  v.  South  London  Water  Works,  ante, 

(f)  Beames'  Orders,  333. 

eomes  in.  Bienty  v.  Gore  et  ai.,  4  Dana,  136.  Where  no  relief  is  prayed  for 
against  defendant,  and  he  is  not  oompeUable  to  answer  the  prayer  for  discovery, 
he  cannot  be  kept  lon^r  in  court,  bat  the  bill  as  to  him  was  dismissed  on  de- 
murrer. Patterson  v.  Patterson,  1  Hayw.  167.  Bill  dismissed  for  want  of 
equity  or  motion,  when  it  had  been  many  years  on  the  docket  Marty.  MaiieL 
2  Hayw.  136. 

Where  a  cause  is  in  readiness  for  bearing  against  one  defendant,  and  there 
is  another  defendant,  as  to  whom  the  cause  is  not  in  readiness,  the  defendant 
who  has  appeared  and  answered  cannot  notice  the  cause  for  hearing,  but  must 
move  to  dismiss  the  bill  for  want  of  prosecution.  Graham  v.  Elmore,  Harring- 
ton^s  Gh.  Rep.  265.  Where  the  defendants  moved  for  the  confirmation  of  a 
decree  to  dismiss  the  suit  on  the  ground  that  the  complainants  had  failed  to 
comply  with  an  order  entered  for  a  copy  of  the  bill,  and  it  appeared  that  sub- 
sequent to  the  default  the  defendants  had  filed  their  answer,  and  moved  to  dis- 
solve the  inJuBctioo.  Held  that  the  defendants  had  waived  their  right  to  dis- 
miss the  suit  for  want  of  service  of  a  copy  of  the  biU.  Held  further,  that  this 
being  an  application  for  a  final  decree  in  the  cause,  should  be  made  at  a  gene- 
ral and  not  a  special  term.  Higgins  v.  Garpentar,  Harrington's  Oh.  Rep.  266. 
(See  Ajn.  Oh.  Dig.  by  Waterman,  tit  BsLL  in  Chanoebt.) 
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o^  discussion  in  the  reign  of  James  I.  [1]  *y  et  received  little  atten- 
tion from  the  courts  of  common  law  :(a)  accordingly  we  find 
in  the  time  of  Edward  IV.  the  judges  of  the  King's  Bench 

[*165]  telling  a  *plaintiff  at  law,  who  had  been  restrained  by  in- 

junction after  verdict,  that  they  would  give  judgment  if  he 
chose  to  pray  it,  and  that  he  could  not  be  injured  by  so  doing, 
as,  though  he  might  be  committed  to  the  Fleet,  they  would 
discharge  him  upon  a  habeas  coiipuB.{b)  Even  in  the  time  of 
William  HI.  and  Queen  Anne,  motions  were  refused  to  en- 

[*166j  large  the  *term  where  the  plaintiff  had  a  judgment  in  equity, 

but  had  been  restrained  by  injunction.(c)[l] 

(a)  3  Woodee.  Lect  398. 

}b)  22  E.  4,  37. 

(c)  Anon.  Salk.  26*7.  Holt,  G.  J.  said  he  had  no  mind  to  build  a  new  dock- 
house  ;  alluding  to  the  tradition  of  a  clock  house  haying  been  built  at  West- 
minster out  of  a  fine  of  800  marks  set  upon  Hengman,  C.  J.,  for  altering,  out 
of  compassion,  a  fine  set  upon  a  poor  man.    3  Bl.  Com.  408. 

[1]  "Be  the  origin  of  the  equity  jurisdiction  of  the  court  of  chancery," 
says  Story,  (Story's  £q.  Juris.  voL  1,  sec  61)  '*  what  it  may,  from  the  time  of 
the  reign  of  Heniy  YL,  it  constantly  grew  in  importance ;  and  in  the  reign  of 
Henry  YIIJ.,  it  expanded  into  a  broad  and  almost  boundlees  jurisdiction  under 
the  fostering  care  and  ambitious  wisdom  and  love  of  power  of  Cardinal  Wolsey. 
Parkes'  Hist  Chan.  65,  66;  3  Reeves'  Hist  3*79  to  382.  Tet^  (Mr.  Reeves 
observes,)  after  all,  notwithstanding  the  complamts  of  the  Cardinars  adminis- 
tration of  justice,  he  has  the  reputation  of  having  acted  with  great  abiUty  in 
the  office  of  chancellor,  which  lay  heavier  upon  him  than  it  had  upon  any  of 
his  predecessors,  owing  to  the  too  great  care  with  which  he  entertained  suits, 
and  the  extraordinary  influx  of  business,  which  might  be  attributed  to  other 
causes.  Sir  Thomas  More,  the  successor  to  the  Cardinal,  took  a  more  sober 
and  limited  view  of  equity  jurisprudence,  and  gave  public  fiivor,  as  well  as 
dignity,  to  the  decrees  of  the  court  But  still  there  were  clamors  fiom  those 
who  were  hostile  to  equity  during  his  time ;  and  especially  to  Uie  power  of 
issuing  injunctions  to  judgments  and  other  proceedings,  in  order  to  prevent  ir- 
reparable injustice.  This  controversy  was  renewed,  with  much  greater  beat 
and  violence,  in  the  reign  of  James  I.,  upon  the  point  whether  a  court  of  equity 
could  give  relief  for  or  against  a  judgment  at  common  law ;  and  it  was  mainly 
conducted  by  Lord  Coke  against,  and  by  Lord  EUeemere  in  &vor  oC  the  ohao- 
eery  jurisdiction.  At  last  the  matter  came  directly  before  the  ^ing,  and,  upon 
the  advice  and  opinion  of  veiy  learned  lawyers  to  whom  he  r^erred  it,  his 
majesty  gave  judgment  in  fiivor  of  the  equitable  jurisdiction  in  such  cases." 

[1]  It  has  been  observed  that  the  writ  of  injunction  is  an  instrument,  and  a 
very  useful  one  too,  to  carry  out  the  jurisdiction  of  the  court— it  is  part  of  tb«t 
essential  machinery  of  equity  jurisdiction,  in  its  action  on  human  conduct,  in 
the  prevention  of  wrong,  that  enables  the  court  to  act— without  this,  the  court 
would  be  impotent  and  contemptible.  It  must,  therefore,  be  a  subject  of  some 
curiosity  to  the  enlightened  jurist,  to  observe  that  in  many  of  the  states  of  the 
Union,  the  power  of  courts  of  equity  is  not  recognized  at  all,  and  their  pzoceas 
is  unknown.    And  in  those  states^  where  the  common  law  courts  are  invested 
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The  Strictness  of  this  practice  has,  however,  since  been  re*  ^2>«'=^J«*i  ^ 


with  chancery-  powers,  it  appears  aa  awkward  in  theory  as  it  is  probably  in- 
conyenient  in  practice,  to  mix  up  the  naturally  separate  jurisdictions  into  one 
tribunal  The  judicial  constitution  of  the  Tarious  states,  is  exceedingly  direr- 
sifled  and  various.  The  truth  is,  they  were  created  by  men  fresh  from  the 
fields  of  contest,  where  had  been  acquired  that  freedom  which  they  were  anx- 
ious to  secure  to  themselves  and  their  posterity;  and  they  attempted  to  sim- 
plify the  various  departments  of  government,  find  not  least  of  any,  the  judicial 
department  They  formed  their  several  constitutions  under  the  influence  of 
that  enthusiasm  which  a  successful  resistance  to  oppression  is  sure  to  produce ; 
and  perhaps  with  no  little  prejudice  against  some  of  the  institutions  of  the 
mother  countiy,  and  among  these  was  probably  the  most  prominent  the  court 
of  chancery. 

In  some  of  the  states  of  this  country,  the  courts  of  law  and  equity  are  dis- 
tinct, each  having,  in  many  respects,  an  exclusive  jurisdiction,  and  their  own 
modes  of  proceeding.  In  other  of  the  American  states,  equity  jurisdiction  has 
been  conferred  upon  the  courts  of  common  law ;  and  the  court  of  chancery  is 
not  reco^pized  as  a  separ&te  tribunal  In  others^  again,  no  general  equity 
powers  exist ;  but^  "  a  few  specified  heads  of  equity  jurisprudence  are  confided 
to  the  ordinary  courts  of  law,  and  constitute  a  limited  statutable  jurisdiction." 

In  order  to  present  to  the  eye  the  various  dlSerences  and  anomalies  in  the 
judicial  arrangement  of  the  equity  tribunals  of  this  country,  the  following 
synopsis  is  presented : — 

United  Statis. — ^The  courts  of  the  United  States  have  a  mixed  jurisdiction 
of  law  and  equity.  But  they  exercise  their  |x>wers  in  accordance  with  the 
principles  of  the  court  of  chancery  of  Great  Britain,  and  are  not  controlled  by 
the  equity  practice  of  a  state  court.  United  Staies  v.  Howiand,  9  Wheat.  115 ; 
Lessee  of  Fmn  v.  KlyTie^  1  Peters'  C.  C.  Rep.  502.  The  supreme  court  has 
power  to  grant  writs  of  ne  exeat  and  injunction,  but  the  former  writ  cannot  be 
granted  unless  a  suit  in  equity  bo  commenced,  and  satisfactory  proof  be  made 
that  the  party  designs  quickly  to  leave  the  United  States;  and  no  injunction 
can  be  granted  to  stay  proceedings  in  a  state  court,  nor  in  any  case,  withotit 
reasonable  notice  to  the  adverse  party.  Act  of  March  2,  1793,  sea  5.  The 
circuit  courts  have  original  cognizance,  concurrent  with  the  courts  of  the  sev- 
eral states,  of  all  suits  of  a  civil  nature,  at  common  law  or  in  equity,  where 
the  matter  in  dilute  exceeds  five  hundred  dollars  exclusive  of  costs,  and  the 
United  States  are  plaintifiia,  or  an  alien  is  a  party,  and  the  suit  is  between  a 
citizen  of  the  state  where  the  suit  is  brought  and  a  citizen  of  another  state. 
They  have,  also,  orighMd  cognizance,  in  equity  and  at  law,  of  all  suits  arising 
under  the  revenue  laws  of  the  United  States,  or  under  any  law  of  the  United 
States  relative  to  copy  rights,  and  patent  rights  growing  out  of  inventions  and 
discoveries,  and  to  protect  such  rights  by  injunction.  Acts  of  April  17,  1800, 
a  25,  see.  3;  of  February  15,  1819,  sec.  1;  of  July  4,  1836,  c.  357,  sea  17;  of 
March  2,  1833.  See  also  1  Kent,  302,  303.  The  judges  of  the  district  courts 
have  as  full  power  to  grant  writs  of  injunctions,  to  operate  within  their  re- 
spective dtstricoa,  as  is  now  exercised  by  any  judge  of  the  supreme  court, 
under  the  same  rules,  regulations  and  restrictions  as  are  prescribed  by  the 
several  acts  of  congress,  establishing  the  judiciary  of  the  United  States,  pro- 
vided that  the  same  shall  not,  unless  so  ordered  by  the  circuit  court,  continue 
longer  than  to  the  circuit  then  next  ensuing;  nor  can  an  injunction  be  issued 
by  a  district  judge  in  any  case  where  the  party  has  had  a  reasonable  time  to 
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BismtaMd  of     laxed ;  and  the  courts  of  law,  where  neoesaary,  take  notice  of 

bill. 

apply  to  the  circuit  court  Act  of  Feb.  13,  1807.  An  injunction  maj  be 
iflsued  by  the  district  judg^  where  proceedings  have  taken  place  by  warrant 
and  distress,  against  a  debtor  to  the  United  States,  or  his  sureties,  subject  to 
appeal  to  the  circuit  court  flrom  the  decision  of  such  district  judge,  in  refusin(f 
or  dissolving  the  injunction,  if  such  appeal  be  allowed  by  a  justice  of  the  su- 
preme court  Act  of  March  3,  1820,  sees.  4^  5,  and  6.  The  district  courts, 
besides  their  general  powers,  have,  where  the  districts  are  so  situated  as  not 
to  permit  oonreniently  the'  presence  of  a  judge  of  the  supreme  court  the 
powers  of  a  circuit  court  superadded  to  their  ordinary  powers  of  a  district 
oourt    Act  of  Feb.  19,  1831. 

Nbw  York. — By  the  present  constitution  of  the  state,  adopted  November 
3,  1846,  the  offices  of  chancellor,  justice  of  the  then  existing  supreme  court,  dr- 
coH  judge,  vice-chancellor,  judges  of  the  then  county  courts,  and  masters  and 
examiners  in  chancery,  except  as  therein  otherwise  provided,  are  abolished, 
(Const  art  14,  sec  8 ;)  and  a  supreme  court,  having  general  jurisdiction  in 
law  and  equity,  established  in  their  stead,  lb.  art  6,  sea  3.  It  further  de- 
clares that  the  legislature  shall  have  the  same  power  to  regulate  the  jurisdic* 
tion  and  proceedings  in  law  and  equity,  as  they  have  heretofore  possessed, 
lb.  art  6,  sea  5. 

In  1848,  the  legislature  declaring  it  expedient  that  the  then  existing  forms 
of  actions  or  pleadings,  in  cases  at  common  law,  should  be  abc^sbed,  that  the 
distinction  between  legal  and  equitable  remedies  should  no  longer  continue, 
and  that  an  uniform  course  of  proceeding,  in  all  cases,  should  be  established, 
enacted :  "  The  distinctions  between  actions  at  law,  and  suits  in  equity,  and 
the  forms  of  all  such  actions  and  suits  heretofore  existing,  are  abolished ;  and 
there  shall  be  in  this  state  hereafter,  but  one  form  of  action,  for  tlie  enforce- 
ment or  protection  of  private  rights,  and  the  redress  of  private  wrongs  which 
shall  be  denominated  a  civil  action."  Code  of  Procedure,  adopted  April  12, 1848. 

It  will  therefore  be  perceived,  that  in  the  state  of  New  York  tlie  oourt  of 
chancery,  whose  justice,  wisdom  and  dignity  have  been  so  conspicuous  in  the 
jddicial  annals  of  this  country,  has  not  only  been  abolished  ,but  that  now,  in  that 
state,  law  and  equity  are  no  longer  even  separately  administered.  The  pre* 
dse  extent  and  effect  of  the  foregoing  changes  has  given  rise  to  considerable 
discussion  among  our  judges.  How  fieur  the  code  abolishes  the  distinction  be- 
tween legal  and  equitable  remedies,  if  at  all,  and  whether  it  establishes  an 
uniform  course  of  proceedings  in  all  caseo^  or  provides  a  different  mode  of  trial 
for  legal  and  equitable  actions,  seems  as  yet  unsettled.  In  the  case  of  Knuwlu 
agt  Oee,  (4  How.  Pr.  Rep.  317,)  the  question  presented  was,  how  &r  the 
legislature,  by  its  recent  reforms  of  the  practice  and  pleadings  in  the  courts  of 
this  state,  intAuded  to  abrogate  the  rules  heretofore  applied  to  pteadings  in  the 
courts  of  common  law,  and^o  substitute  tliose  which  prevailed  in  the  oourt  of 
chancery.  The  court,  Selden,  J.,  says:  "No  more  important  question  than 
this,  in  my  judgment,  can  arise  under  our  new  system  of  legal  proceedings^ 
and  none,  the  settlement  of  which  will  have  a  more  material  influence  upon 
the  convenient  administration  of  justice  in  this  state^  whUe  the  present  system 
continuea 

"  It  cannot  be  denied  that  the  legislature,  by  adopting  the  ^mw  of  pleading 
heretofore  in  use  in  the  courts  of  clumoery,  have  given  unequivocal  evidenoe 
of  a  preference  for  those  forms  over  those  of  the  common  law. 

"  On  the  other  hand,  the  abolition  of  the  only  oourt  in  which  tflbse  forms 
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the  injunctionfl;  thus  in  several  cases  in  which  a  defendant  i>i8nuBnl  of 

were  used,  the  transfer  of  their  jurisdiction  to  the  oourts  of  common  Ia^  and 
the  retaining  of  the  forms  and  modes  of  trial  peeollar  to  the  'latter,  forbids 
the  conehiaion  that  it  was  intended  to  subvert  the  entire  system  of  rules  which 
prevailed  in  the  oomxnon  law  oourtSi  and  to  sabstitate  those  of  the  obnoxious 
court  of  chancery. 

'^In  continuing  two  systems  of  jurisprudence,  therefore,  administered  under 
diiferent  forma,  by  dilforent  tribunals,  and  resolving  them  into  one,  it  became 
indispensable  to  borrow  something  finom  each ;  and  the  object  of  the  legislature 
seems  to  have  been,  to  select  ftom  both  that  which  was  most  valuable ;  re- 
jecting in  each  those  portions  which  experience  had  proved  to  be  productive 
of  inconvenience.  It  is  the  duty  of  oourts  to  ud  in  accomplishing  this  design, 
ftnd  in  doing  so  they  nrast  necessarily  look  to  the  evils  which  existed,  as  well 
as  to  the  means  resorted  to  for  their  removal  The  adoption  of  the  forms  of 
chancery  pleadings,  though  not  then  necessary,  was  the  natural  consequence 
of  adopting  that  principle  in  chancery  jurisprudence,  which  recognised  only 
one  form  of  action  for  all  oases.  Many  of  the  technical  rules  of  the  common 
law  system  of  pleading  may  well  have  been  considered  as  originating  in  and 
connected  with,  those  distinctions  between  the  diflbrent  forms  of  action  which 
were  peculiar  to  that  law.  Hiere  are^  however,  some  of  those  rules  which 
are  80  well  adapted  to  accomplish  the  end  of  all  pleading,  that  I  should  find 
it  difficult  to  persuade  myself  that  the  legialature  could  have  intended  to  ab* 
rogate  them. 

"  Ko  one  of  the  least  experience  in  courts  of  justice,  or  even  in  the  affairs 
of  life,  can  have  failed  to  observe,  that  almost  all  legal  controversies  depend 
upon  some  one  or  two  points  out  of  which  the  whole  difficulty  has  arisen.  A 
difference  upon  a  single  point  will  often  break  up  the  harflonioos  relations  be- 
tween two  individuals,  and  lead  them  into  a  protracted  and  expensive  litiga- 
tion. The  point  in  dispute  may  arise  either  upon  a  matter  of  &ct,  or  a  ques- 
tion of  law,  but  that  once  settled,  the  whole  controversy  oeasea.  The  object 
of  judicial  proceedings  is  to  asoertain  and  decide  this  disputed  point ;  and  it  is 
essential  to  the  tennination  of  every  legal  contest^  that  it  be  evolved  and  dis- 
tinctly presented  for  decision.  This  indispensable  end  of  judicial  pleading  was 
attained  in  different  modes  by  the  civil  and  common  law.  The  rules  of  the 
latter  were  designed  to  develope  and  present  the  precise  point  in  dispute  upon 
the  record  itself,  without  requiring  any  action  on  the  part  of  the  court  for  that 
purpose.  Hence  the  parties  were  required  to  idead  until  their  respective  alle- 
gations terminated  in  a  smgle  makfial  issue,  either  of  law  or  of  fiust,  the  do- 
daion  of  which  would  dispose  of  the  case.  The  result  of  this  process  was 
peifoctly  simple,  but  the  system  of  rules  by  whidi  it  was  attained,  was  neces- 
sarily artificial  and  complex.  If  always  skilfliUy  applied  they  would  be  sure 
to  produce  the  end  desired ;  but  it  would  sometimes  happen,  that  through  igno- 
rance or  mistake,  an  issue  would  be  formed,  or  a  pdnt  presented,  not  involv- 
ing the  real  merifeB  of  the  controversy,  and  a  dedsion  be  thus  produced,  con- 
trary to  tiie  real  justice  and  equity  of  the  case.  This  was  the  sole  vice  of  the 
qrstom,  but  it  waa  sdBdant  to  oreate  a  strong  feeling  against  what  is  termed 
special  pleading. 

'*  Two  remedies  were  applied.  One  was  a  liberal  allowance  of  amendments 
and  repleaden^  the  other  general  pleadings,  under  which  parties  were  allowed 
the  widest  scope  in  tiie  proof  of  fiusts  not  i^ipearing  upon  the  record.  Tb^ 
latter  expedieBt  has  had  many  advocates^  bat  the  evils  to  wbioh  it  tsnded 
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has  stayed  proceedings  by  injunction,  he  shall  not  afterwards 
have  the  usual  notice  to  plead,  of  trial,  &c.(o) 

(o)  Tidd's  Pr.  360,  361,  371,  483,  til. 


were  so  obvious  that  it  is  now  generally  condemned,  and  is  repudiated  hj  the 
code. 

'*  By  the  dyil  law,  the  parties  were  not  required  to  plead  to  issue,  but  were 
permitted  to  spread  all  the  lacts  in  detail,  constituting  their  cause  of  action 
or  defence,  at  large  upon  the  record;  questions  of  law  were  not  necessarily 
separated  fix>m  questions  of  fkct,  but  the  whole  case  was  presented  in  gross  to 
the  court  for  its  determination. 

"This  system  of  course  avoided  the  evil  which  attended  that  of  the  common 
law,  of  sometimes  causing  the  case  to  turn  upon  some  false,  immaterial  or 
technical  issue ;  but  it  had  other  defects  peculiar  to  itself  It  threw  upon  the 
courts  the  labor  of  methodizing  the  complex  allegationB  of  the  parties,  and  de- 
yeloping  the  real  points  in  dispute. 

"They  might'be  aided  more  or  less  in  this  by  the  preparation  of  abbreyia- 
tions  or  abstracts  by  the  parties  or  their  counsel;  but  this  work  would  often 
be  very  imi)erfectly  performed,  and  would  of  couree  leave  much  to  be  done  by 
the  court  before  it  could  arrive  even  at  the  real  point  to  be  decided. 

"  There  was  an  additional  reason,  too,  why  this  system  was  not  adopted  in 
the  common  law  courts  of  England.  The  determination  of  questions  of  law 
and  of  iact,  belonging  to  different  tribunals,  it  was  of  course  extremely  con- 
venient, if  not  indispensable,  that  they  should  be  separated  upon  the  record 
before  the  case  was  presented  for  trial  Besides,  as  little  time  could  be  afforded 
at  nisi  prius,  to  evolve  ttom  a  complicated  mass  of  fS^ts,  the  points  about  whidi 
alone  the  parties  diflbied,  the  rules  requiring  all  issues  to  be  certain  and  ma^ 
would  be  sure  to  commend  themselves  to  all  who  were  in  any  way  concerned 
in  the  disposition  of  such  cases. 

"On  the  other  hand,  when  the  court  of  chancery  took  its  rise,  and  began  to 
take  cognizance  of  Judicial  contests,  the  mode  of  trial  by  jury  not  appertaining 
to  that  court,  the  inconveniences  resulting  firom  mingling  questions  of  law  and 
&ct,  to  be  referred  to  different  tribunals,  was  not  felt  by  it  As  the  chancel- 
lor could  take  all  the  time  requisite  for  the  fullest  examination,  and  as  he  as- 
sumed originally  to  eschew  the  strict  and  technical  rules  of  the  common  law, 
and  to  proceed  upon  the  broad  equities  of  the  case,  he  naturally  encouraged 
the  presentment  of  tiie  &ct8  at  large.  Hence  the  adoption  of  the  forms  of  the 
civil  law.  Now  no  one  wiU  dispute  that  to  disencumber  the  record  of  all  ex- 
traneous matters,  and  of  every  thing  irrelevant  and  immaterial,  and  thus  pre- 
sent to  the  judicial  mind  the  naked  point  to  be  passed  upon,  is  a  highly  de- 
sirable object;  nor  will  it  be  denied  by  any  one  really  acquainted  with  the  sub- 
ject, that  the  system  of  common  law  pleading  was  admirably  adapted  to  ac- 
complish that  end.  Nevertheless  it  had  one  defbct  which  has  effected  its 
overthrow  in  this  state.  It  gave  advantages  to  the  skUfVil  over  the  unskiUbl, 
which  the  system  of  the  dvil  law  did  not  afford.  It  may  be  safely  assumed 
that  it  is  this  which  has  subverted  it,  because  its  offensive  but  harmless  fic- 
tions, and  its  objectionable  subtleties  might  all  have  been  easily  lopped  off, 
without  trenching  upon  that  vital  principle,  which  required  all  issues  to  be 
8ingl6f  certain  and  material 

"  But  while  it  is  conceded  that  common  law  pleading,  ca  a  sy$tem,  is  sup- 
planted, it  is  unnecessary  to  admit  that  eveiy  vestige  of  its  valuable  rales  has 
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been  swept  away.  It  has  been  my  object,  in  this  brief  and  imperfect  sketch 
of  the  distinguishing  characteristics  of  the  two  systems,  so  to  exhibit  the  yaloe 
of  some  of  those  rules,  as  to  show  that  wisdom  requires  them  to  be  retained, 
and  the  legislature  must  so  have  intended,  so  &r  as  could  be  done  consistently 
with  the  main  object  in  view,  to  wit :  that  of  so  simplifying  the  mode  of  plead- 
ing that  it  could  not  be  perverted  by  chicanery  and  cunning  to  purposes  of  in- 
justice. The  code  itself  bears  evidence  of  a  due  appreciation  by  the  legisla- 
ture, of  the  importance  of  certainty  and  precision  in  the  statement  of  a  charge 
or  a  defence,  as  well  as  of  a  separation  of  various  defences,  so  that  each  shall 
be  singly  presented.  See  sections  160  and  160,  adopting  in  these  respects  the 
principles  of  the  common  law,  and  enforcing  them  in  a  sununary  manner  by  mo- 
tion instead  of  the  more  dilatory  and  expensive  proceeding  by  demurrer. 

"  Upon  what,  then,  rests  the  position  that  it  was  the  intention  of  the  legis- 
lature, in  its  recent  reforms,  to  substitute  entire  chancery  pleadings  for  that  of 
the  common  law? 

"The  code  has  nowhere  so  said;  it  is  a  mere  inferenoe  flrom  the  adoption, 
in  substance,  of  the  forms,  or  rather  names  of  the  pleadings  in  the  court  of 
chancery.  This  circumstance,  however,  is  more  than  counterbalanced  by  the 
destruction  of  the  court  itself— together  with  the  transfer  of  its  jurisdiction ; 
and  by  the  consideration  that  the  complex  issues  presented  by  chancery  plead- 
ings, are  incompatible  with  trials  by  jury. 

"It  is  said  that  the  form  of  trial  by  jury  exists  in  full  vigor  in  the  state  of 
Louisiana,  and  other  places  where  civil  law  pleading  are  used.  Do  those  who 
assert  this  know  how  far  that  system  has  been  modified  in  those  places  to 
adapt  it  to  the  changed  mode  of  trial ;  or  what  expedients  have  been  resorted 
to  for  the  purpose  of  extricating  the  real  matters  in  issue  from  the  statements 
in  gross  of  the  parties." 

In  the  case  of  The^Bochesi&r  Oity  Bank  agt.  Suydam,  6  Howard's  Pr.  Bep. 
216,  the  same  judge  held,  tliat  the  statement  of  facts  in  a  complaint  must  be 
in  conformity  with  the  nature  of  the  action.     Or  in  other  words,  that  if  the 
case  and  the  relief  sought  be  of  an  equitable  nature,  the  rules  of  chancery - 
pleading  are  to  be  applied—otherwise,  those  of  the  common  law.    He  says : 

"  This  motion  involves  to  a  g^eat  extent,  the  effect  of  our  recent  changes 
in  the  system  of  pleading  in  civil  actions. 

"The  magnitude  of  those  changes,  and  the  diversity  of  opinion  that  prevails 
in  regard  to  them,  cannot  &il  to  produce  a  sense  of  weighty  responsibility  in 
those  who  are  called  upon  to  act  judicially  upon  this  subject,  aild  I  regret  that 
the  duty  of  passing  upon  this  question  has  not  devolved  upon  others. 

"  It  is  obvious  that  the  rule  contended  for  by  the  defendants  here,  would  if 
adopted,  introduce  the  most  sweeping  changes  into  the  forms  and  mode  of 
pleading  in  all  that  dass  of  actions  heretofore  denominated  equitable.  Prior 
to  the  code,  this  was  purely  a  common  law  rule,  and  had  no  application  what- 
ever to  pleadings  in  the  court  of  chancery.  Evidence  consists  of  &cts ;  and  to 
state  matters  of  evidence  is  of  course  to  state  facts.  A  rule,  therefore,  requir- 
ing facts  to  be  pleaded,  instead  of  the  evidence  of  facts,  is  utterly  unmeanmg 
unless  a  limited  signification  is  given  to  the  term  facts.  The  true  interpreta- 
tion of  the  rule  was  this :  That  in  a  common  law  pleading,  no  averment  of  any 
fact  should  be  made,  which  was  not  so  indispensable  that  to  strike  it  out  would 
destroy  the  cause  of  action  or  defence ;  and  that  in  making  such  averment^ 
the  main  fiicts  should  be  directly  stated,  and  not  by  way  of  inference  from  other 
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BianiflBftl  of     ing  an  injunction.(a)    It  has  also  been  determined,  contrary 

(a)  Bowser  v.  iVicc,  Tidd'a  Pr.  4T3. 


&ct&    Tt  is  only  in  this  oonnection  that  the  rale  in  question  can  haye  anj 
meaning. 

"  But  did  the  system  of  chancery  pleading  contain  any  such  nile  ?  Was 
nothing  to  be  inserted  in  a  bill  in  equity,  with  a  view  to  obtMning,  through 
the  admissions  of  the  other  party,  evidence  to  support  the  case,  nor  any  facts 
or  circumstancefl,  for  the  pivpone  of  strengthening  and  caving  color  and  body 
to  the  equity  claimed  ?  Every  one  who  ever  entered  the  doors  of  a  court  of 
chancery  knows  the  contrary. 

"  Bat  it  is  said  that  the  legislature  by  aboiisliing  the  distinction  between  the 
diiferent  forms  of  action,  have  manifested  an  intention  to  mould  the  two  sys- 
tems of  pleading  into  one,  and  to  hare  hereafter  but  one  set  of  rules  for  all 
actions. 

"  Undoubtedly  it  was  the  intention  of  the  legislature  to  simplify  and  render 
less  complex  the  modes  of  judicial  proceeding.  But  this  simplicity  in  regard 
to  actions  has  been  attained  at  a  considerable  sacrifioe.  CUssification,  arrange- 
ment, is  a  vital  principle  in  every  science,  and  especially  in  that  of  the  law, 
which  consists  of  sudi  a  multitude  of  abstract  rules,  that  it  is  indispensable  to  its 
clear  comprehension  and  just  application.  That  important  branch  of  the  com- 
mon law  which  relates  to  dvil  remedies,  has,  from  the  origin  of  the  science, 
been  arranged  under  heads  corrresponding  with  the  division  of  acticms.  Under 
this  arrangement,  books  have  been  written,  indexes  and  digests  compiled,  and 
the  legal  knowledge  of  every  lawyer  is  stored  in  his  memory  in  the  same  order. 
Ho  cannot  search  for  a  principle  either  in  his  books,  or  in  his  own  mind,  with- 
out having  this  division  in  view. 

"  If  this  arrangement  were  to  be  effectually  broken  up,  it  requires  but  little 
knowledge  of  science  or  philosophy  to  appreciate  the  consequences.  What 
was  order  would  for  a  time  at  least,  have  become  confhaion ;  and  the  work  of 
reoonstruction  and  arrangement,  would  have  to  be  immediately  commenoed. 
But  happily  we  have  no  consequences  quite  so  serious  to  apprehend. 

"  The  common  law  division  of  actions  with  all  its  evils  was  founded  in  one 
respect  m  the  most  just  principles  of  science.  It  followed  the  real  distinction 
in  actions,  and  the  names  adopted  were  in  general  descriptive  of  the  nature  of 
the  action.  The  same  difforenoes  still  exist  The  legislature  was  too  wise  to 
attempt  to  abolish  them,  or  to  enact  that  an  action  to  recover  poesessbn  of 
real  estate,  shoiild  be  held  to  be  the  same  thing  as  an  action  upon  a  promissory 
note,  or  an  action  upon  a  bond  as  one  for  an  assault  and  battery.  It  has  been 
guilty  of  no  such  absurdity ;  but  has  simply  provided  that  they  shall  all  be 
called  by  the  general  name  of  civil  actions  leaving  the  spedfio  diiferenoee  be- 
tween them  to  be  defined  by  appropriate  phraseology. 

"It  may  be  thought  that  these  remarks  are  foreign  to  the  question  to  be 
decided ;  but  my  object  is  to  show,  that  as  the  legislature  in  giving  a  statutuy 
name  to  all  actions,  has  left  untoudied  those  natural  distinctions  which  exist 
between  them,  nothing  is  to  be  inferred  from  this  particular  eoaotmeni  in  re- 
spect to  the  modes  of  pleading  designed  to  be  adopted ;  but  that  all  those 
pre-existing  rules  which  are  not  expressly  abrogated,  and  which  can  property 
be  made  applicable  under  the  new  system  remain  in  force. 

"  It  is  dear  also,  that  the  section  of  the  code  which  requires  eveiy  complaint 
to  state  the  fitets  constituting  the  cause  of  aotion,  is  not  at  all  decisive  of  this 
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(a)  Winter  v.  Lighibound,  1  Stra.  301.     Booth  v.  Booik,  6  Mod.  288.-     Salt 
322.     Eodson  v.  Earl  of  Wdrringtan,  3  P.  W.  36. 


question.  Whether  a  complaint  is  drawn  in  the  condensed  form  required  by 
the  rules  of  the  common  law,  or  with  all  the  elaborate  detail  which  the  practice 
of  the  courts  of  chancery  warranted,  it  equally  states  iacts^  and  equally  com- 
plies with  the  provisions  of  this  section. 

"  There  is  but  one  way  of  properly  determining  the  point  we  are  considermg, 
and  ^at  is  to  look  into  the  reasons  which  led  to  the  adoption  of  different 
modra  of  stating  facts,  in  the  courts  of  equity  and  of  common  law,  and  to  see 
whether  the  constitutional  blending  of  the  two  jurisdictions  in  one  court,  and 
the  various  statutory  provisions  bearing  upon  the  subject  have  removed  these 
reasons ;  for  if  they  have,  then  the  principles  of  science  and  of  law,  which  are 
opposed  to  keeping  up  a  distinction  where  no  reason  for  a  difference  exists, 
would  require  that  the  same  rules  shoukl  be  applied  to  all  actions. 

'*  It  is  not  difficult  to  trace  the  causes  which  led  to  the  adoption  of  those 
strict  and  logical  rules  constituting  the  common  law  system  of  pleadings,  which 
compelled  the  parties  to  eliminate  from  the  issue  to  be  tried  everything  not 
strictly  essential  to  the  ultimate  right 

*' There  were,  first,  the  reference  of  questions  of  law  and  of  fact  to  different 
tribunals ;  and  secondly,  the  almost  absolute  necessity  of  having  those  issues 
which  were  to  be  presented  to  a  jury,  single  and  decisive  of  the  right. 

**  Trial  by  jury  therefore,  lies  at  the  foundation  of  the  reasons  upon  which 
the  common  law  system  of  pleading  was  constructed,  and  while  that  is  pre- 
served those  reasons  must  ever  continue  with  unabated  force. 

"  To  the  same  cause  are  we  indebted  for  the  precision  and  certainty  of  the 
common  law  itsel£  The  ooort  could  only  look  at  the  record  in  pronouncing  its 
judgment ;  no  mmor  circumstances  were  admitted  to  modify  the  rule.  Hence 
trial  by  jury  and  the  system  of  pleadmg  which  was  its  natural  consequencCi 
annihilated  the  discretion  of  the  judge,  and  with  it  his  power  to  pervert  jus- 
tice. But  it  had  other  consequences.  Oases  would  sometimes  occur,  in  which 
the  ti^justice  arising  from  the  application  of  the  uiflexible  rules  of  the  common 
law,  was  so  manifest  that  the  universal  sense  of  equity  and  right,  demanded 
tliat  a  power  should  exist  som?where  of  relaxing  those  rules.  This  led  by  a 
gradual  process  to  the  establishment  of  the  court  of  cliancery. 

"  The  trial  of  questions  of  iact  by  a  jury,  therefore  gave  rise  to  this  courti 
"Vith  the  jurisdiction  conferred  upon  or  assumed  by  it  Without  this  cause  the 
ooort  of  chancery,  as  a  separate  court,  would  never  have  existed. 

"As  therefore  the  common  law  system  of  pleading,  with  its  causes  and  con- 
sequences, created  the  necessity  for  the  court  of  chancery,  we  should  naturally 
expect  the  adoption  of  a  different  system  m  tliat  court 

''  It  seems  however  to  have  been  supposed,  not  only  by  the  counsel  who 
argued  this  motion  for  the  defendants,  but  by  some  eminent  writers  on  the 
subject,  that  the  only  reason  for  a  more  minute  and  detailed  statement  of  iacts 
In  a  bill  in  clianoeiy  than  in  a  declaration  at  law,  was  to  obtain  a  discovery 
from  the  defendant  These  authors  say,  that  such  a  bill  partook  of  two  natures, 
first  that  of  a  pleading,  and  secondly  that  of  a  written  exammation  of  the 
defendant ;  and  they  seem  to  have  inferred  that  as  a  pleaduig  merely,  it  would 
be  subject  to  the  same  rales  as  at  common  law. 

"  Hence  it  is  argued,  that  iuasmuch  as  it  is  provided  by  the  cod^  that  the 
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Bjamiasal  of     by  injunction  for  a  year  from  taking  out  execution,  he  may 
do  so  without  a  scire  facias,{a) 


bilL 


(a)  MikMl  v.  Cue,  Burr.  660. 


opposite  party  may  in  all  cases  be  examined  as  a  witness,  there  is  now  no  rea- 
son for  continuing  this  double  and  complex  species  of  pleading  in  an  equity 
case ;  and  I  confess  that  if  the  difference  in  the  two  modes  of  pleading  rested 
upon  no  other  reason  than  that  referred  to,  the  argument  would  seem  to  me 
almost  irresistible. 

"  But  the  glance  we  have  given  at  the  orig^  of  the  court,  goes  to  proy^^hat 
there  are  other  reasons. 

*'It  would  be  easy  to  show  from  the  history  of  the  court,  that  a  disoorery 
was  not  the  object  for  which  its  earliest  jurisdiction  was  assumed.  This  ap- 
plication of  its  powers  foDowed  the  introduction  of  civil  law  pleadings,  which 
embraced  in  addition  to  the  libel  or  statement  of  the  plaintiff's  case,  an  exami- 
nation of  the  defendant  upon  written  interrogatories,  not  so  much  as  it  would 
seem  for  the  purpose  of  searching  the  conscience  of  the  defendant,  as  of  saving 
the  expense  and  trouble  of  taking  the  depositions  of  witnesses  to  facts  about 
which  there  was  no  dispute. 

"  An  argument  of  much  force  might  be  drawn  from  the  convenience  of  this 
process,  in  cases  where  the  facts  and  the  law  are  both  to  be  passed  upon  by 
the  court  But  without  dwelling  upon  any  minor  reasons,  I  will  come  at  once 
to  one  which  if  our  previous  reasoning  is  conrect  must  be  seen  to  be  oonclu- 
Bive. 

"The  kind  of  relief  afforded  by  a  court  of  equity,  imperatively  required  a 
different  mode  of  stating  the  case  from  that  adopted  in  the  common  law 
courts. 

"  The  decree  in  chancery  with  all  its  varied  provisions,  its  conditions  and 
limitations,  could  not  be  engrafted  upon  the  record  of  a  common  law  action. 
The  two  were  incompatible.  From  the  one,  was  carefully  excluded  every 
fiKJt  not  essential  to  enable  the  court  to  det.*rmine/or  iohich  party  to  give  judg- 
ment The  other  required  a  consideration  of  all  the  circumstances  bearing 
upon  the  wiJki/re  of  the  judgment,  and  going  to  modify  or  vary  its  provisions. 

"  But  why,  it  may  be  asked,  should  not  these  circumstances  be  left  to  the 
proo&  as  at  common  law  ?  For  one  reason,  if  no  other,  the  fitcts  stated  in  the 
bill  or  complaint  might  be  admitt^  by  the  answer.  There  being  then  no  issue, 
no  proofe  could  be  taken.  The  court  might  be  able  to  see  that  the  plaintiff 
was  entitled  to  some  relief,  without  having  the  means  of  determining  predsely 
what  it  should  be.  At  common  law  a  writ  of  inquiry  would  issue^  and  the 
damages  be  assessed  by  a  jury;  but  in  the  chancery  system,  no  resource  was 
provided  for  such  a  case. 

"There  is,  however,  another  reason.  If  the  plaintiff  was  allowed  to  vary 
his  case  by  his  proofe,  his  relief  might  be  grounded  in  whole  or  in  part  upon 
facts  of  which  the  defendant  had  had  no  previous  notice.  The  maxim  that  the 
relief  must  be  according  to  the  allegations,  as  well  as  the  proofe,  was  founded 
in  the  plainest  principles  of  justice.  The  books  are  fbll  of  cases  which  hold 
that  every  material  circumstance  going  to  modify  the  decree  must  be  stated  in 
thebilL 

"It  is  apparent*  therefore,  that  the  civil  and  common  law  systems  of  plead- 
ing, were  adi^ted  each  to  its  own  peculiar  modes  of  trial  and  relief;  and  that 
a  blow  at  either,  is  a  blow  at  the  system  of  jurisprudence  of  which  it  is  a  part 
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Lord  Mansfield  laid  it  down  as  a  rule,  that  thougli  he  Dwmiasai  of 

bilL 

"  So  long  as  juriadiotioii  in  equity  and  at  law  are  kept  dystinot,  and  oourts  of 
justice  are  permitted  to  adapt  the  relief  thej  aflbrd  to  the  &ctB  and  circum- 
stanoes  in  one  daas  of  caaea,  while  they  are  oonflned  to  a  simple  judgment  for 
or  against  the  plaintifr  in  all  others,  so  long  must  different  rules  be  applied  to 
pleadings  at  law  anH  in  equity. 

"  To  do  this,  is  not  inconsistent  with  the  provisions  of  the  code,  which  does 
not  attempt  to  abolish  the  distinction  between  law  and  equity,  even  if  the 
legislature  had  the  power  to  do  so  under  the  constitution.  (See  Const  Art 
6,  §  3  and  5.) 

"  My  conclusion  therefore  is,  that  the  statement  of  &cts  in  a  complaint^ 
should  be  in  conformity  with  the  nature  of  the  action.  If  the  case  and  the 
relief  sought  be  of  an  equitable  nature,  then  the  rules  of  chancery  pleading  are 
to  be  applied ;  otherwise  those  of  the  commcm  law." 

In  the  case  o£  MiUikin  agt  Gary,  5  Howard's  Pr.  Bep.  2*72,  Judge  Sill,  on 
the  other  hand,  held  that  although  there  are  actions  of  legal  and  equitable 
cognizance,  between  whicb,  as  heretofore,  the  constitution  and  laws  reoog^nize 
a  distinction,  yet  tliat  but  om  tmiform  system  of  pleading  and  pracHce^  is  made 
applicable  to  both  classes.  He  says:  "  The  plaintiff  has  in  this  case  adopted 
the  mode  of  pleading,  which  was  used  in  the  court  of  chancery.  The  facts, 
whicb  if  established,  entitle  him  to  an  injunction,  are,  the  iraudulent  intent,  in 
making  the  assignment,  and  the  insolvency  of  the  assignees.  These  fisMlB  the 
plaintiff  could  not  swear  to  positively,  and  he  has^  therefore  stated  circum- 
stances and  evidence  in  detail,  which  he  claims  proves  prima  facie^  the  main 
charges  in  the  case. 

"  The  question  first  presented  is  whether  this  mode  of  pleading  is  now  admis- 
ffible.  The  code  directs  that  the  complainant  shall  contain  '  a  statement  of  the 
facta  constituting  the  cause  of  action.'    (Sec  142,  sub.  2.) 

"  This  provision  has,  I  beheve,  been  uniformly  construed,  to  exclude  a  detailed 
statement  of  the  evidence,  and  to  confine  the  pleader  to  a  statement  of  the 
facta  oniy  upon  which  his  right  to  relief  depends.  Olenny  agt  Hitchina,  4  How. 
Pr.  Rep.  99;  Shaw  v.  Jayne^  id.  119;  Ktufwksv.  Gee^  id.  317 ;  BusaeBr.  CkipPt 
id.  347 ;  McMurray  v.  Oifford,  6  id.  14;  Nafua  v.  Kkppmbwyh^  2  Code  Bep.  76. 

'*  It  is  said,  however,  that  these  decisions  were  all  made  in  common  law 
actions,  and  that  the  method  of  pleading,  pursued  in  this  case  is  still  allowable, 
where  equitable  relief  is  demanded. 

"I  am  satisfied  that  tbere  are  actions  of  legal  and  of  equitable  cognizance, 
between  which,  as  heretofore,  the  constitution  and  laws  reoognize  a  distinction. 
But  one  uniform  tsyBbem  of  pleading  and  practice  is  made  applicable  to  both 
classes,  which  are  now  included  in  the  common  denomuiation  of  ^dvil  aeHana,* 
(Code,  §  69.)  The  code  abolishes  all  forms  of  pleading  inconsistent  with  its 
provisions,  and  declares  that  tbe  sufficiency  of  pleadings  shall  hereafter  be 
determined  by  the  rules  which  it  prescribes,  (§  149.) 

"  One  of  the  evils  charged  to  the  former  judicial  system  of  this  state,  was, 
the  alleged  inability  to  determine  in  what  forum  to  apply  for  redress.  It  was 
said  that  parties  frequently  applied  to  courts  of  law  for  relied^  when,  as  they 
afterwards  found,  their  cases  belonged  to  a  court  of  equity,  and  tnee  versa.  It 
was  even  claimed  that  some  were  denied  a  hearing  altogether;  the  oourts  of 
law  and  equity  declining  jurisdiction,  each  alleging  that  it  appertained  to  the 
other.  Whether  mistakes  of  this  kind  were  unavoidable,  or  were  fl^quent 
enough  to  furnish  any  Just  ground  of  objection  to  tbe  system  which  has  been 
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BismiBaal  o<     would  not  wait  at  nisi  prius  for  any  proceedings  in  equity, 

bill. 

recently  superseded,  it  is  not  important  to  inquire.  Such  a  difficulty  was 
claimed  to  exist  and  alleged  to  be  a  serious  mlschiefj  and  a  remedy  for  it  was 
sought  by  the  successive  action  of  the  constitutional  convention  and  of  the 
legislature.  With  this  view  the  constitution  conferred  jurisdiction  *  in  law  and 
equity'  on  one  tribunal.  But  this  did  not  fully  obviate  the  difficulty.  It  pro- 
mised to  secure  ultimately  a  hearing,  on  one  side  of  the  court  or  the  other ; 
but  the  pleadings  and  practice  at  law  being  still  different  from  those  in  equity, 
the  same  necessity  continued  for  determining  beforehand  to  which  aide  juris- 
diction belonged.  The  commissioners  on  practice  were  therefore  instructed  to 
report  a  system,  abolishing  these  forms,  and  providing  '  for  a  uniform  course  of 
proceeding  in  all  cases,  whether  of  legal  or  equitable  cognizance,^  (Laws  of  1847, 
p.  67,  sec.  8.)  The  Code  of  Procedure  followed  the  instructions;  the  69th 
section  of  which  is  as  follows :  *  The  distinction  between  actions  at  law  and 
suits  in  equity,  and  the  forms  of  all  such  actions  and  suits,  heretofore  existing, 
are  abolished ;  and  there  shall  be  in  this  state,  hereafter,  but  one  form  of 
action,  for  the  enforcement  or  protection  of  private  rights  and  the  redress  or 
preveDtion  of  private  wrongs,  which  shall  be  denominated  a  civil  <ietion.* 

*'To  allow  a  mode  of  pleading  in  suits  of  equitable  co;^izance,  different  from 
that  required  in  suits  at  law,  would  frustrate  the  obvious  design  of  this  legis- 
lation. It  would  be  in  conflict  with  its  plain  provisions  and  perpetuate,  at  least 
in  part,  the  very  mischief  at  which  it  was  specially  aimed. 

"The  intention  of  the  legislature  manifestly  was  to  permit  a  party  to  state 
the  facts  of  his  case,  In  his  complaint,  as  they  may  erist,  without  imposing 
upon  him  the  responsibility  of  determining  in  advance  whether  relief  should 
be  administered  to  him  according  to  the  rula?  of  legal  or  equitable  jurispru- 
dence. The  court  pronounce  such  judgmeut  as  the  facts  which  are  stated  and 
proved  require,  whether  it  be  legal  or  equitable.  If  the  different  modes  of 
pleading  remain,  as  is  contended,  it  is  now  as  important  as  ever  to  determine 
beforehand  to  which  class  the  action  belongs,  and  a  mistake  on  this  point  must 
produce  the  same  mischief  which  the  framers  of  the  constitution,  and  the  legis* 
lature,  have  tried  to  prevent 

'*  iSxoept  to  obtain  a  disoovery  no  necessity  ever  existed  for  detailing  the 
evidence  even  in  a  bill  in  chancery.  It  was  useful  only  to  enable  a  complainant 
to  examine  his  adversary  as  a  witness.  When  this  was  not  required  it  was 
only  necessary,  as  now.  to  state  tho  facts.  A  detail  of  the  evidence  did.  not  aid 
the  prosecution,  nor  did  its  omission  limit  tlie  scope  of  the  testimony  or  aff^ 
the  remedy. 

*'  The  examination  of  a  defendant  by  bill  of  discovery  is  now  done  away,  and 
with  it  all  occasion  for  resorting  to  the  peculiar  mode  of  pleading  to  which  it 
gave  rise.  The  granting  of  judicial  relief  must  always  be  preceded  by  an 
ascDftainment  of  the  facts,  upon  which  the  right  to  it  dependsi  It  is  the  office 
of  pleadings,  to  present  the  facis^  as  they  are  claimed  by  the  parties  respectively 
to  exist,  and  I  have  not  been  able  to  conceive,  why  the  facts  should  be  accom- 
panied by  astat3in3nt  of  the  evidence,  where  equitable  relief  is  demanded,  and 
such  statement  be  omitted  when  the  application  is  for  a  judgment  at  law. 
There  seems  to  be  no  authority  in  law  or  reason  for  conUnning  in  this  state  a 
distiuction  between  the  pleadings  in  actions  at  law,  and  those  in  suits  in 
equity." 

In  the  case  of  WiVLimns  agt  Haye^  6  Howard's  Pr.  B^.  470,  Judge  Harris 
held  that  the  code  not  only  abolishes  the  distinotion  between  legal  and  equit- 


TO  STAT  PROCEEDINGS  AT  LAW.  166—11 

yet  that  he  would  on  no  account  take  a  cause  out  of  its  course  Dismissal  of 

•^  bill. 

able  remedies,  but  also,  establishes  an  uniform  course  of  proceedings  in  all 
cases.  He  sajs :  "  A  prominent  object  of  the  reform  instituted  by  the  code 
was,  '  to  simpUfy  and  abridge  pleadings,''  to  substitute  for  the  unmeaning  forms 
and  prolix  statements  with  which  pleadings,  both  at  law  and  in  equity,  had 
been  incumbered,  a  simple  statement  of  the  facts  which  constitute  the  cause  of 
action,  or  the  grounds  of  defence,  in  such  a  manner  as  to  present  to  the  court 
the  precise  points  in  dispute,  and  wlien  the  controversy  is  ended,  to  preserve 
a  record  of  the  precise  matters  determined.  Hence  it  id  specifically  required, 
in  respect  to  all  pleadings,  that  the  matter  to  be  alleged  shall  be  stated  in 
'  ordinary  and  concise  language.'  The  complaint  is  to  contain  '  a  statement  of 
the  facts  constituting  the  cause  of  action.'  The  answer,  besides  a  denial  of  the 
allegations  of  the  complaint,  may  contain  a  statement  of  any  new  matter  con- 
stituting a  defence.  In  like  manner  the  reply,  in  addition  to  a  denial  of  the 
statements  in  the  answer,  may  contain  allegations  of  new  matter,  in  avoidance 
of  the  answer.  (Code,  §  142,  149,  153.)  Whatever  statements  may  be  found 
in  either  of  these  pleadings  beyond  this,  are  redundant  or  irrelevant;  and  this, 
too,  whatever  the  nature  of  the  action ;  whether  under  the  system,  now  abo- 
lished, it  would  have  been  a  case  of  legal  or  equitable  cognizance.  It  was  the 
avowed  object  of  the  legislature,  in  adopting  the  code,  not  only  to  abolish  the 
distinction  between  legal  and  equitable  remedies,  but  to  establish  an  uniform 
course  of  proceeding  in  all  cases,  (see  preamble  to  the  code.)  Under  such  a 
system,  neither  the  rules  by  which  the  sufficiency  or  insufficiency  of  pleadings 
in  the  common  law  courts,  nor  those  which  were  applicable  to  pleadings  in 
courts  of  equitable  jurisdiction,  can  be  adopted  as  a  sure  guide.  The  principle 
by  which  questions  of  this  description  are  to  be  determined  under  the  present 
system,  has  been  exceedingly  well  stated  by  Mr.  Justice  Selden  in  KnowUs  v. 
Gte^  4  Howard,  31*7.  The  &cts  which  pleadings  under  the  code  are  to  contain 
are,  he  says,  'issuable  facts — ^&cts  essential  to  the  cause  of  action  or  defence, 
and  not  those  &cts  and  circumstances  which  merely  go  to  establish  such 
essential  &cts.'  (See  also  Shaw  v.  Jaynes^  4  Howard,  119 ;  Olenny  v.  MitcfunSf 
id.  98;  Hiusdlv.  Clapp,  id.  34t;  McMurray  v.  Gifford,  6  id.  14.)  The  criterion 
in  every  such  case  is,  I  think,  whether  the  allegation  in  question  can  be  made 
the  subject  of  a  material  issue.  If  it  can,  it  has  a  right  to  be  found  in  the 
pleadings ;  if  not,  it  ought  not  to  be  there.  The  rule  may  be  illustrated  by  the 
case  under  consideration.  A  material  fact  stated  in  the  complaint  is,  that  the 
mortgage  in  question  has  been  paid.  Upon  this  allegation  a  material  issue 
might  be  made.  Upon  this  issue,  it  would  be  very  pertinent  to  prove  another 
allegation  in  the  complaint^  that  the  mortgagee  had  in  his  lifetime,  publicly 
stated  that  the  mortgage  was  paid.  This  would  be  evidence  tending  to  show 
that  the  mortgage  was  in  &ct  paid ;  but  could  a  material  issue  be  made  upon 
the  latter  allegation?  Whether  the  mortgagee  had  said  so  or  not,  is  only 
important  as  it  may  furnish  evidence  upon  another  issue,  that  is,  whether  the 
mortgagee  had,  in  fact,  been  paid  or  not.  In  the  language  of  Justice  Selden, 
'  it  is  a  fkct  which  merely  goes  to  establish  Gie  esaenHal  fact^  namely  that  the 
mortgagee  is  reaUy  paid.  The  code  has  nowhere  provided  that  evidence,  or, 
which  is  the  same  thing,  &ct8  which  constitute  evidence  of  an  essential  fact  in 
the  case,  may  be  inserted  in  any  pleading.  On  the  oontraiy  it  limits  pleadings 
to  the  statement  of  such  &ct8  as  constitute  a  cause  of  action  or  a  defence ;  or, 
in  case  of  a  reply,  such  &cts  as  will  avoid  a  defence. 
"  The  learned  judge  whose  doctrine,  as  stated  in  Knmksy,  (Tee,  4  Howard, 
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Biflmiasai  of     for  the  purpose  of  defeating  them :  and  this  is  the  .present 

^^  practice.(a)[2] 

(a)  CMdamidt  y.  Ma/rry<jU^  1  Camp.  659. 

317,  I  am  BO  willing  to  adopt,  baa,  in  a  more  recent  case,  himself  laid  down  a 
different  rule.  In  The  Rochester  City  Bank  v.  Suydam^  5  Howard,  216,  he  has 
held  that  'the  statement  of  &ct8  in  the  complaint,  should  be  in  oonformity 
with  the  nature  of  the  action.*  If  the  case  and  relief  sought  be  of  an  equitable 
nature  then  the  rules  of  chancery  pleading  are  to  be  applied;  otherwise  those 
of  the  common  law.  With  great  deference,  I  am  constrained  to  dissent  from 
this  conclusion.  It  was  not  the  intention  of  the  legislature,  in  adopting  the 
code,  to  continue  the  distinction  between  common  law  and  equity  pleadings. 
On  the  contrary,  it  was  intended  that  there  should  be  but  one  system  of  plead- 
ings. It  was  not  intended  that  the  rules  of  common  law  pleading  should  be 
applicable  to  one  class  of  cases,  and  those  of  chancery  pleading,  to  another. 
On  the  contrary,  it  was  intended  that  neither  the  rules  of  common  law  plead- 
ing, nor  those  of  equity  pleading,  should  be  exclusively  applicable  to  any  case 
of  pleading  under  the  code.  In  every  case  the  criterion,  by  which  to  judge  of 
the  sufficiency  or  insufficiency  of  the  pleading,  is  to  be  the  same.  Whether  the 
case  is  one  of  an  equitable  nature,  or  of  common  law  jurisdiction,  so  &r  as  the 
pleading  states  facts  essentisd  to  the  cause  of  action,  or  the  defence,  or  to  avoid 
the  matter  of  the  defence,  so  &r  it  is  unobjectionable;  whatever  else  it  oon- 
tains,  is  redundant  or  irrelevant,  and  may  properly  be  stricken  out  If  I  am 
right  in  this  view  of  the  question,  it  follows  that  matters  of  evidence,  or  as  it 
is  expressed  by  Justice  Selden,  'the  facts  and  drcumstanoes  which  go  to  es- 
tablish the  essenUcUfitds  in  the  case,  ought  not  to  be  inserted  in  the  pleadings. 
The  very  language  in  which  the  code  has  prescribed  what  the  several  pleadings 
which  it  allows  shall  contain,  seem  to  exclude  fh)m  such  pleadings  all  mere 
matters  of  evidence.  My  own  experience^  and  I  think  that  of  every  other 
judge,  as  well  as  that  of  the  bar,  has  proved  that  it  is  wise,  if  not  absolutely 
necessary,  if  we  would  give  practical  effidency^  to  this  novel  system,  to  confine 
the  pleadings  to  their  legitimate  office,  and  whenever  the  opportum'ty  is  pre- 
sented, to  disencumber  them  of  the  unneoessary  matter,  with  which  they  are 
now  so  f^quently  crowded.  By  this  means  alone,  I  am  fblly  persuaded,  can 
the  system  of  pleading  be  rendered  useful  or  even  tolerable,  and  the  end  for 
which  it  was  adopted,  that  of  simplifying  and  abridging  pleadings,  be  attained." 

In  the  case  of  Wooden  v.  Waffle,  6  How.  Pr.  Rep.  146,  Judge  Selden  main- 
tains the  same  opinion  formerly  held  by  him  in  the  case  of  The  Rochester  City 
Bank  v.  Suydam^  and  discusses  the  subject  as  follows :  "  It  may  now,  I  think, 
be  considered  as  settled,  that  in  a  purely  legal  action  under  -the  code,  the 
common  law  rule  which  confined  the  allegations  of  &ct  in  every  pleading  to 
such  as  were  essential  to  the  cause  of  action  or  defence ;  and  which,  if  put  in 
issue,  would  be  decisive  of  the  suit,  is  still  in  force ;  and  that  whatever  is 
inserted  beyond  these  essentia)  facts,  in  such  an  action  will  be  stricken  out,  on 
motion.  Shaw  v.  Jayne^  4  How.  119  ;  Knowles  v.  Gee,  ib.  317;  MUUkin  v. 
Cbry,  5  How.  272 ;    WiBiams  v.  Hayes,  ib.  470. 

'*  In  the  two  last  of  these  cases  the  late  Justice  Sill  and  Justice  Harris  have 
respectively  held,  contrary  to  the  opinion  expressed  by  Justice  Welles  in 

[2]  In  concluding  the  subject  of  staying  proceedings  at  law  by  injunction, 
it  may  be  observed,  that  a  writ  of  ii^Junction  is  the  most  oommon,  uaefiil  and 
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Shaw  y.  Jayne^  and  bj  mjaelf  in  the  Bocheater  City  Bank  t.  Suydatn^  tluit  the  Diaminal  of 
rule  Just  stated  applies  no  less  to  equitable  than  to  legal  actions ;  or  at  least  ^^ 
that  whatever  is  redundant  in  the  one  is^equally  so  in  the  other. 

'*  Each  of  these  learned  justices  rests  his  decision  mainlj  upon  the  ground  that 
it  was  the  intention  of  the  legislature  in  adopting  the  code  to  abolish  all  dis- 
tinction between  common  law  and  equity  pleadings.    How  is  this  proved  ? 

"  The  constitution  establishes  a  distinction  between  law  and  equity.  The 
code  recognizes  this  distinction,  and  provides  a  diflferent  mode  of  trial  for  legal 
and  equitable  actions.  Can  the  two  jurisdictions  be  kept  distinct,  with  dif* 
ferent  forms  of  trial  and  different  modes  of  relief|  and  yet  the  same  rules  of 
pleading  be  in  all  respects  applied  ? 

'*  Nature  has  made  some  laws,  and  these  it  is  difficult  to  repeaL  No  one  can 
fiul  to  see  the -relation  which  exists  between  trial  by  jury  and  compensation  in 
damages  for  every  ii\)ury.    One  is  a  necessary  consequence  of  the  other. 

"  Could  a  jury  adjust  the  equities  and  counter  equities  in  a  complicated  case, 
and  mete  out  the  precise  relief  which  justice  might  require  ?  There  is  a  moral 
Impossibility  in  this.  What  twelve  men  would  ever  agree  upon  the  terms  of 
an  equity  decree  ? 

<<  Equally  impracticable  would  it  be  for  juries  to  filnd  special  verdicts  in  such 
cases  eml^acing  the  de.tails  indispensable  to  be  considered  in  making  up  the 
judgment  of  the  court 

"  The  agency  of  a  jury,  therefore,  in  the  judicial  process,  is  incompatible  with 
the  adaptation  of  the  relief  to  the  special  circumstances  of  the  case.  Hence 
compensation  in  damages  for  civil  injuries,  except  in  a  few  cases  of  proceed- 
ings in  rerrkf  was  the  only  admissible  mode  of  redress  in  the  common  law 
courts. 

"  For  similar  reasons  issues  to  be  tried  by  a  jury  were  required  to  be  single 
and  decisive.  Single,  because  double  and  complex  issues  would  tend  to 
embarrass  and  confuse,  and  lead  to  disagreement;  and  decisive,  because 
otherwise  no  judgment  could  follow  the  finding. 

"  Such  issues  could  not  be  produced  without  rules  adapted  to  that  end. 
Hence  we  see  the  origin  of  some  of  the  stringent  rules  of  conunon  law  plead- 
ing. 

"  It  is  thus,  I  think,  made  dear,  that  the  form  of  trial  by  juxy,  the  mode  of 
compensation  by  damages,  and  the  common  law  rules  of  pleading  all  bore  a 
natural  and  necessary  relation  to  each  other  as  cause  and  effect. 

"  Here,  then,  is  cause  enough  for  the  existence  of  the  court  of  chancery.  Com- 
pensation in  damages  being  an  utterly  inadequate  remedy  in  numerous  cases, 
the  prerogatives  of  the  crown,  and  the  principles  of  Roman  jurisprudence  were 
resorted  to,  for  some  other  mode  of  redress  in  such  casea  A  court  with  ample 
equity  powers  was  the  result. 

"I  repeat  this  reasoning  here  because,. if  just,  the  inference  from  it  is  inevi* 
tMe, 

"  To  suppose  that  a  mode  of  pleading^  which  grew  out  o^  and  was  indissolu- 
bly  connected  with  one  form  of  trial  and  one  mode  of  reliei|  would  equally 
harmonize  with  opposite  modes  of  trial  and  reliefj  is^  in  my  view,  repugnant 
to  sound  reason. 

'^  The  need  of  single  and  decisive  issues  to  be  tried  by  a  jury,  and  of  an 
expurgated  record  to  produce  them,  and  that  of  pijosenting  the  facts  at  large 


effident  prooesa,  hi  the  science  of  juii^rudence.    It  was  the  expressed  opinion 
of  an  emhiQut  practltioDer,  that  there  is  at  least  two  hundred  and  fifty  thou- 
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of      to  a  tribaxial  wlitch  is  to  adapt  the  relief  to  the  special  drcmnatanoes  of  the 
hilL  case,  are  antagonistical  necessities,  and  that  mnst  be  an  ingenions  mode  of 

pleading  which  equally  accommodate^  both. 

**  I  do  not  den  J  that  it  was  the  intention  of  the  legidatore  to  blend  the  modes 
of  proceeding  at  law  and  in  equity  as  &r  as  was  compatible  with  the  preser- 
ration  of  both  jurisdictions.  But  I  insist  that  it  would  be  unjust  to  the  legis^ 
lature  itself  to  impute  to  it  the  design  of  abrogating  difi^rences  which  are 
mherent  in  the  nature  of  things. 

"  I  will  examine,  for  a  moment,  the  test  of  redundancy  which  Hr.  Jostioe 
Harris  gives  in  WUUams  y.  Hayeaj  as  appUcable  to  off  casea^  and  leave  the 
point. 

"  He  says  that  the  criterion  t»  every  case  is,  whether  the  allegation  in  question 
can  be  made  the  subject  of  a  material  issue, 

"  What  is  a '  material  issue  ?'  Chitty  says  *  an  inmiaterial  issue  is  where  a  ma* 
terial  allegation  m  the  pleading  is  not  traversed,  but  an  issue  is  taken  on 
somo  other  pointy  wliich  thou^  found  by  verdict,  will  not  determine  the 
merits  of  the  cause.'     1  ChiL  PL  692. 

"  Another  writer  defines  an  immaterial  issue  as  '  one  which,  passing  by  what 
is  material  in  the  previous  adverse  pleading,  is  joined  on  an  immaterial  point ; 
that  is  a  point  not  decisive  of  the  right  of  the  cause.'  Gould's  PI.  chap. 
6,  section  27.  Of  course  a  material  issue  is  one  which  is  decisive  of  the 
cause. 

"  What  has  this  rule  to  do  with  an  equity  case  ?  It  is  an  incident  of  the 
modo  of  trial  in  common  law  actions.  The  verdict  of  the  jury  must  be  deci- 
sive, or  the  court  could  give  no  judgment 

"The  allegations  in  a  pleading  at  law  consist  of  a  chain  of  &ct8,  all  tending 
to  establish  some  definite  legal  right  An  equity  pleading,  on  the  contrary, 
frequently,  if  not  generally,  consists  of  an  aggregation  of  facts  and  circum- 
stances without  logical  dependency,  but  the  accumulated  weight  of  which  is 
claimed  to  be  sufficient  to  raise  or  defeat  an  equity. 

*'  If  a  single  link  be  destroyed  in  the  former,  the  legal  conclusion  fiiUs ;  but  if 
yon  abstract  a  fiict  fh>m  the  latter,  you  have  not  of  necessity  broken  a  diain, 
but  only  diminished  the  weight  of  the  whole.  If  you  have  taken  enough 
out  of  the  scales^  the  equity  claimed  will  kick  the  beam ;  but  not  other- 
wise, 

"  It  follows  fh>m  this  that  the  term  *  material  issue '  cannot  be  applied  to  an 
equity  pleadmg  in  the  common  law  sense,  as  an  issue  decisive  of  the  whole 
case.  A  material  issue  in  such  cases  is  an  issue  upon  a  fiK^t  whidi  has  some 
bearing  upon  the  equity  sought  to  be  established. 

**  If  the  learned  justice  intends  to  apply  his  test  in  the  common  law  sense  to 
legal,  and  in  the  equity  sense  to  equitable  actions,  then  we  agree. 

"  Our  seoond  enquiry  is,  as  to  the  extent  to  which  the  code  has  modified  the 
rules  applicable  to  the  statements  of  iacts  is  an  equity  pleading.  This  ques- 
tion will  be  considered  in  its  application  to  a  bUl  or  complaint)  as  the  answer 
in  this  case  is  virtually  a  cross  bill. 

"  From  what  has  been  said  here,  and  hi  The  JROcheskr  City  Bank  v.  Suydam^ 
it  must,  I  think,  be  apparent  that  there  were  two  distinct  reasons  for  the  dil^ 
forence  which  formerly  existed  in  the  manner  of  making  the  allegations  in  a 
bill  in  chancery  and  a  declaration  at  law.    Those  in  the  former  were  made 


aand  oases  in  the  law,  where  the  application  of  this  writ  is  proper.    Without 
pretendmg  to  enumerate  the  cases,  or  to  intimate  the  supposed  number,  whore 
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more  in  detoiL    First,  to  put  the  oourt  in  possession  of  all  the  fkcts  goia^  to  Dismisssl  of 
show  both  the  plaintiff's  right  to  relief  and  what  that  relief  should  be ;  and,  ^^ 
secondly,  to  obtain  through  the  admissions  of  the  defendant  evidence  to  sup- 
-pcMrt  the  case. 

"  The  first  of  these  reasons  is  in  no  way  affected  by  any  provision  of  the  code. 
Equity  jurisdiction  is  retained.  It  is  exercised  upon  the  same  principles  and 
to  the  same  extent  as  heretofore.  The  mode  of  trial  is  the  same.  The  relief 
is  adapted  to  the  drcumstanoes  of  the  case.  Every  reason,  therefore,  which 
ever  existed  for  a  Ml  statement  of  the  case  obtains  now.  But  in  regard  to 
the  second  reason  the  code  has  made  a  change. 

'*  By  section  389,  bills  of  discovery  are  abolished ;  but  the  section  goes  fUrther 
and  provides  that  no  examination  of  a  party  shall  be  had  on  behalf  of  the 
adverse  party,  except  in  the  manner  prescribed  in  that  chapter. 

"This  last  clause  oould  not  have  been  necessary  to  prevent  a  deviation  from 
the  provinons  of  the  subsequent  sections ;  it  must  have  r^eired  to  some  pre- 
vious mode  of  examining  a  party  on  behalf  of  the  adverse  party.  It  would 
seem  to  have  been  aimed  directly  at  the  chancery  practice  of  examining  the 
opposite  party  by  means  of  the  pleadings. 

"  It  was  natural  and  appropriate  for  the  legislature  to  pass  from  the  consider- 
ation of  the  examination  of  a^ party  by  bill  of  discovery  in  aid  of  another 
oause^  to  that  of  a  similar  examination  in  the  same  cause. 

"  Besides,  the  term  used  is  appropriate,  and  covers  the  case.  A  bill  in  chan- 
cery was  described  and  treated  of  in  the  books  as  an  examination  of  the 
defendant  as  well  as  a  pleading. 

"  I  am  forced,  therefore,  to  the  conclusion  that  an  equity  pleading  can  no 
longer  be  made  use  of  for  the  purpose  of  examining  the  opposite  party, 
and  that  whatever  is  introduced  with  that  view  alone,  must  be  stricken  out'* 

Massachusetts. — ^The  supreme  judicial  court  possesses  limited  equity  powers. 

The  supreme  judicial  court  has  equity  jurisdiction  where  t&ere  is  not  a  plain, 
adequate,  and  complete  remedy  at  common  law,  in  the  following  cases:  (R.  S^ 
ch.  81,  sec.  8.) 

All  suits  for  the  redemption  of  mortgages,  or  to  foreclose  the  same. 

All  suits  and  proceedings  for  enforcing  and  regulating  the  execution  of 
trusts,  whether  the  trusts  relate  to  real  or  personal  estata 

All  suits  for  the  specific  performance  of  any  written  contract 

All  suits  to  compel  the  re-delivery  of  any  goods  or  chattels  whatsoever  taken 
or  detained  from  the  owner  thoreofj  and  secreted  or  withlield,  so  that  the  same 
cannot  be  replevied. 

All  suits  for  contribution  by  or  between  the  devlseesi  legatees,  or  heirs  who 
are  liable  for  the  debts  of  a  deceased  testator,  or  intestate,  and  by  or  between 
any  other  persons  who  are  respectively  liable  for  the  same  debt  or  demand, 
when  there  is  more  than  one  person  liable  at  the  same  time  for  such  contribution. 

All  other  cases  in  which  there  are  more  than  two  parties  having  distinet 
rights  or  interests,  which  cannot  be  justly  and  definitively  decided  and  ad- 
josted  in  one  action  at  the  common  law. 

All  suits  between  co-partners,  joint  tenants  and  tenants  in  common,  and 
their  legal  represen|atives,  and  between  joint  trustees,  co-executors,  and  co- 
administrators.   B.  S.  clu  VO,  sea  35. 

All  suits  coDoeming  waste  and  nuisance,  whether  relating  to  real  or  personal 
estate. 

the  use  of  this  process  is  proper,  it  may,  however,  be  observed  that  it  is  of 
daily  and  oonstant  use  as  a  prevention  of  a  wrongs  or  for  the  remedy  of  a 
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TTiiimiwil  of         And  aU  sdU  or  biDfl  fcr  disoorerf  relatiDg  to  naj  of  the  cafles  aboro  moll- 
is tioDod,  or  to  an  J  other  caae,  when  a  di8ooT6i7  may  be  lawfidly  required, 
acoofdiiig  to  the  coane  of  proceediixg  in  diancery. 

MARTLkxn. — ^Tbero  ia  a  court  <^  chancery  in  Karjland,  held  hy  a  chaaceDor 
vbo  is  appointed  by  the  goremor,  by  and  with  the  adTioe  and  consent  of  the 
aenate,  and  who  ho&da  his  oiBoe  daring  good  behaTior.  Const  art  48,  50. 
The  powers  of  the  chanoeUor  are  regohtted  by  statote,  and  an  appeal  liea  from 
bia  dedaioii  to  the  eonrt  of  appealsL 

It  ia  provided  tiiat  in  all  cases  where  the  chancrilor  is  or  may  be  interested, 
and  where  bills  in  chancery  may  properly  lie,  the  chief  judge  of  the  district  in 
which  the  chancery  court  sit^  shall  hear,  determine,  order  and  decree  thereon, 
in  the  same  manner  as  if  such  chief  judge  was  the  cbanceQor,  and  that  an  i4>peal 
may  lie  in  such  cases  from  the  decfee  of  the  judge  to  the  court  of  appeals,  who 
Bujr  bear  and  determine  the  same,  as  on  appeals  from  the  dianceiy  court  The 
prooesa  in  anch  cases  is  to  be  issued  by  the  r^iister  in  chancery,  tested  in  the 
name  of  the  jndge.    Iaws  of  1805,  ch.  65,  sec.  19. 

By  act  passed  in  1814,  (Laws  of  1814,  oh.  94,)  the  Bereral  county  conita  <^ 

the  state  were  empowered  to  exercise  original  equity  jurisdiction  in  all  cases 

kk  which  the  court  of  chancery  had  then  power  to  act    See  Doney^s  Laws  of 

Maryland,  voL  1,  p.  627.    To  each  of  the  judg^  of  the  several  judicial  districts 

of  the  state,  during  vacation,  power  was  given  to  grant  and  enforce  within  their 

nspective  judicial  districts  writs  of  injunction,  in  the  same  manner  and  with 

^the  same  limitation  as  exercised  by  the  chancellor.    And  it  was  Ibrtber  made 

y   the  duty  of  some  one  of  the  associate  judges,  in  the  several  judicial  districts  of 

y     the  state,  to  attend  at  the  court  house  of  the  several  counties,  in  their  several 

judicial  districts,  at  some  day  between  the  several  sessiims  of  their  court,  to 

make  all  neoeaaaiy  ordeni  touching  any  subject-matter  in  the  said  respectiw 

courts,  upon  the  equity  side.    Jb, 

The  foregoing  provisiona  weie  confirmed  sod  made  permanent  by  a  supple- 
mentary act  passed  in  1816,  (Laws  of  1815,  ch.  163y)  and  it  was  further  en- 
acted  that  the  eoonty  courts  in  their  discretion  might  appoint  intermediate 
terms  between  the  common  law  terms  in  the  respective  counties,  for  the  trans- 
action of  business  on  the  equity  side  of  the  court 

New  Jebsby. — ^The  equitable  jurisdiction  of  the  court  of  chancery  of  New 
Jersey,  was  originally  founded  upon  and  assimilated  to  that  of  the  court  of 
chancery  of  England,  as  nearly  as  the  diversity  of  the  governments  of  the  two 
countries  would  admit 

By  the  constitution  of  1844  the  court  of  chancery  is  entirely  distinct  fhym  tiie 
courts  of  common  law,  and  is  composed  of  one  chancellor.  Const  art  6,  see. 
4,  sub.  1.  The  diancellor  is  nominated  by  the  governed,  and  i^pointed  by  him 
with  the  advice  and  consent  of  the  senate.  Const  art  7,  sec.  2,  sub.  1.  He 
holds  his  office  for  the  term  of  seven  years,  and  is  not  eligible  to  any  other 
office  under  the  government  of  the  state,  or  of  the  United  StatesL    ift. 

The  chancellor  is  ex  officio  a  judge  of  the  court  of  errors  and  appeals ;  but  in 
oases  of  appeal  ttom  an  order  or  decree,  he  cannot  sit  as  a  member  of  the 
court ;  and  in  such  cases  he  is  required  to  inform  the  court  in  writing  of  his 
•  reasons  for  the  order  or  decree.  Const  art  6,  sec  2,8ulvlMid5.  He  is  also 
ordinary  or  surrogate  general,  and  judge  of  the  prerogative  court  Art  %  see. 
4^  sub.  2.  He  has  power  to  remit  fines  or  forfeitures  and  grant  pardons  after 
conviction,  in  all  cases  except  impeachment    Const  art  6,  sub.  10. 


/ 

/ 


wrong  committed.    And  that  it  is  the  chief  agent  or  instrument  in  the  hands 
of  a  oourt  of  equt^,  to  aid  its  administrative  powers^  and  to  peiftct  that  i(ya- 
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MiHSiBSiPKL— Tn  MiflsMppi,  there  is  a  eeparato  enperior  ootirt  of  chancery.  DismiBBal  o€ 
It  consiste  of  one  judge,  denominated  "  The  chancellor  of  the  State  of  Mia-  hill 
Bissippi,"  elected  by  the  qualified  electors  of  the  whole  state  for  the  term  of  six 
years,  and  who  must  be  at  least  thirty  years  old  at  the  time  of  his  election. 
Const  art  4,  sec  16.  Laws  of  Misaisstppi,  ch.  40,  sec.  1.  It  has  jurisdiction 
over  all  matters,  pleas  and  plaints  whatsoever,  belonging  to  or  cognizable  in  a 
court  of  equity,  and  the  chancellor  has  power,  either  m  vacation  or  term  tlme^ 
to  grant  writs  of  injunction  to  stay  waste,  to  ezQcin  execution  of  judgment  or 
stay  proceedings  at  law,  to  grant  writs  of  ne  exeat^  and  all  other  remedial  writs 
returnable  to  said  court  and  properly  belonging  to  a  court  of  equity,  and  to 
hear  and  determine  the  same ;  and  he  also  has  power,  either  in  vacation  or  term 
time,  to  punish  any  person  for  l»«ach  of  injunction,  either  by  fine  or  imprison- 
ment— ^provided,  that  any  person  so  punished  by  the  order  of  the  chancellor  in 
vacation  may,  by  giving  the  opposite  party  ten  days  notice  thereof)  make  ai»- 
pUcation  to  any  judge  of  the  high  court  of  errors  and  appeals  to  supersede  the 
same,  who  may,  should  he  deem  it  just  and  equitable  to  do  so,  giant  such  ap- 
plication.   Laws  of  1833,  ch.  54,  sea  4. 

And  where  any  defendant  against  whom  a  bill  of  chancery  may  be  filed  in 
the  circuit  court,  shall  apply  to  the  chancellor  to  have  the  same  moved  into  the 
superior  court  of  chancery  by  certiorari,  and  shall  himself  and  one  other  person 
make  affidavit,  and  state  therein  that  they  do  not  believe  that  a  fair  trial  of 
said  cause  can  be  had  in  the  circuit  court,  the  chancellor  shall  have  power  to 
grant  such  certiorari  for  the  purpose  aforesaid,  and  shall  -have  power  to  bear 
and  determine  the  same  in  as  full  and  ample  a  manner  as  if  the  same  had  been 
originally  commenced  in  the  superior  court  of  chancery,  and  the  chancellor 
shall  also  have  power  to  grant  bills  of  review  in  any  judgment  that  may  be 
rendered  on  the  equity  side  of  the  circuit  court  in  the  same  manner  that  bills 
of  review  are  usuaUy  granted  in  courts  of  equity.    lb.  sea  t. 

South  Casouna. — ^The  equity  system  of  South  Carolina  is  distinct  from  the 
common  law.  In  the  year  1808,  the  state  was  divided  into  three  equity  cir- 
cuits, the  southern,  northern  and  western.  Subsequently,  and  prior  to  1824^ 
the  state  was  divided  into  four  circuits,  each  circuit  comprising  a  number  of 
districts ;  and  in  each  district  a  circuit  court  of  chancery  was  held  twice  a  year. 
The  court  was  composed  of  five  judges  who  held  their  commissions  during  good 
behayior,  with  salaries  fixed  by  law.  The  courts,  within  their  circuits  and 
districts,  executed  their  powers  neariy  in  the  same  manner  as  the  court  of 
chancery  in  England ;  having  the  lUce  jurisdiction  and  acting  on  the  same  prin* 
dplea  They  also  decreed  alimony,  in  all  cases  of  ill  treatment  and  desertion 
on  the  part  of  the  husband.  The  examination  of  witnesses  was  vwa  voce  in 
open  court  as  in  courts  of  law ;  except  in  cases  out  of  the  jurisdiction  of  the 
court,  or  of  old  witnessea^  fta  when  it  might  be  taken  by  commission  or  on  de- 
position. From  the  decree  of  the  chancellor  an  appeal  lay  to  the  "  court  of 
appeals  in  equity.'*  This  court  was  composed  of  the  five  circuit  judges  or  cban- 
oellors ;  and  it  met  twice  a  year  at  Colombia  and  once  a  year  at  Charleston. 
A  commissioner  was  appointed  for  each  equity  district,  with  the  power  of  the 
register  and  master,  somewhat  enlarged  by  statute;  whose  duty  it  was  to 
prepare  the  business  of  the  court  by  the  necessary  interlocatory  orders,  and  by 
reports  on  cases  of  account,  Ac.  referred  to  bun  by  the  judge.  See  Griffith's 
Law  Register,  vol  4,  p.  829,  830. 

tern  of  supervision  and  control  which  they  exercise  over  the  legal  proceedings 
of  a  court  of  law.    It  ntay  be  asked  by  the  inquiring  student^  as  our  local 
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Dismiflsal  of      ^    In  1824,  the  foregoing  STStem  was  re*modellecL    Two  chattceDors  were  Cre- 
^^  ated  and  a  new  court  of  appeals  was  established,  consisting  of  three  judges 

chosen  from  the  then  judges  of  law  or  equity  by  joint  ballot  of  both  brandies 
of  the  legislature.  The  court  was  required  to  set  twice  a  year  at  Colombia, 
and  twice  in  Charleston ;  and  it  exercised  appellate  jurisdiction  in  all  cases^ 
both  of  law  and  equity,  brought  up  ftt>m  the  circuit  courts.  In  1836  this  was 
in  its  turn  repealed,  and  it  was  enacted  that  ftom  among  the  judges  of  the  court 
of  appeals  as  hitherto  constituted,  two  should  be  designated  by  ballot  of  both 
branches  of  the  legislature,  who  should  thereafter  perform  the  duties  of  chan- 
cellors, and  the  remaining  judge  should  perform  the  duties  of  a  judge  of  the 
courts  of  law.  That  the  law  judges  and  chancellors  should  sit  as  a  court  of 
appeals  in  hearing  and  determinmg  all  motions  lor  new  trials  and  in  arrest  of 
judgment  and  such  points  of  law  and  equity  as  might  be  submitted  to  them 
with  the  same  powers  then  exercised  by  the  court  of  appeals ;  {novided,  that 
not  less  than  a  majority  of  the  law  judges  and  a  majority  of  the  chancellors 
should  hold  the  court,  and  provided  also,  that  no  chancellor  or  law  judge  by 
or  before  whom  a  cause  might  be  heard  or  tried,  should  exercise  appellate  ju- 
risdiction thereupon  in  said  court  Statute  at  large  of  South  Carolina,  toL  Y, 
p.  326,  336. 

Alabama. — ^The  circuit  courts  in  Alabama  had  a  mixed  jurisdiction  of  law 
and  equity  until  separate  courts  of  chancery  were  established  by  statute  of 
1839.  The  state  is  divided  into  three  chancery  divisions  and  forty  dianceiy 
^tricts.  For  eadi  of  the  chancery  divisions  a  chancellor  is  elected  by  joint 
vote  of  both  bouses  of  the  general  assembly,  to  hold  his  office  for  the  term  of 
six  years.  The  chancellor  is  required  to  reside  in  the  division  for  which  he  is 
«lected,  and  to  hold  one  court  every  year. 

Arkaksab.'— Until  the  general  assembly  deem  it  expedient  to  establish 
courts  of  chancery,  the  circuit  courts  are  to  have  jurisdiction  in  matters  of 
equity,  subject  to  appeal  to  the  supreme  court,  in  the  manner  prescribed  by 
law.    Const,  sec.  6. 

CoNKBcncuT. — The  supreme  court  of  errors,  the  superior  court  and  the 
county  courts  are  courts  both  of  law  and  equity. 

Delawabb. — ^There  is  a  superior  oourt  of  chancery  in  Delaware.  The  court 
of  errors  and  appeals  has  jurisdiction  to  issue  writs  of  error  to  the  superior 
court,  and  to  receive  appeals  ih>m  the  court  of  chancery,  and  to  determine 
finally  all  matters  in  error  in  the  judgments  and  proceedings  of  said  superior 
courts  and  all  matters  of  appeal  in  the  interlocutory  or  final  decrees  and  pro- 
ceedings in  chancery. 

Florida. — ^The  general  assembly  has  power  to  establish  and  organize  a 
separate  court  or  courts  of  original  equity  jurisdiction ;  but  until  such  court  or 
courts  are  established  and  organized,  the  circuit  courts  are  to  exercise  such 
jurisdiction.    Const  art  6,  sec.  8. 

Qkoroia. — ^There  is  no  court  of  chancery  in  Qeorgia ;  but  chancery  powers 
are  exercised  by  the  supreme  and  superior  courts.  Introduction  to  Waterman^s 
Am.  Ch.  Dig. 

iLLiNOia — In  Illinois  the  supreme  and  circuit  courts  have  dianoery  jurisdic- 
tion.   Introduction  to  Waterman*s  Am.  Ch.  Dig. 

IKDIANA.— By  the  constitution  of  Indiana,  adopted  the  10th  of  June,  1816, 
the  judiciary  power  of  the  state,  both  as  to  matters  of  law  and  equity,  is  vested 
in  a  supreme  court,  in  circuit  courts,  and  in  such  other  inferior  courts  as  the 


courts  in  the  various  states  are  somewhat  complicated,  some  of  them  being 
invested  with  equity  powen^  and  others  of  them  not,  whether  a  oourt  possess- 
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general  assembly  may  from  time  to  time  direct  and  establish.    Const,  art.  6,  Dismissal  of 
sea  1.  l>iU- 

Iowa. — ^The  sapieme  and  district  oonrts  of  Iowa  are  courts  both  of  law  and 
equity.    Introduction  to  Am.  Ch.  Dig. 

Kentucky. — The  constitution  of  Kentucky  Tests  tlie  judicial  power  of  the 
state,  both  as  to  matters  of  law  and  equity  in  one  supreme  court,  which  is 
styled  the  court  of  appeals,  and  in  such  inferior  courts  as  the  general  assembly 
may  from  time  to  time  erect  and  establish.    Const,  art  4,  sec.  1. 

LouiszAKA. — ^The  distinction  between  law  and  equity  in  Louisiana  is  entirely 
unknown.  The  courts  of  record  of  the  state  consist  of  a  supreme  court  and 
district  courts.    Introduction  to  Am.  Ch.  Dig. 

Hadtb. — ^The  Supreme  Cotirt  of  Maine,  besides  its  oonrnnon  law  powers,  on 
certain  cases  prescribed  by  statute,  sits  as  a  court  of  equity. 

The  supreme  judicial  court  is  required  to  be  held  annually  in  each  county 
of  the  state.  R  S.  ch.  96,  sees.  12  and  .^5.  It  sits  as  a  court  of  equity  when 
the  parties  have  not  a  plain  and  adequate  remedy  at  law :  1,  In  all  suits  for 
the  redemption  or  foreclosure  of  mortgaged  estates;  2,  In  all  cases  of  forfeiture 
of  recognizances  in  criminal  cases,  and  of  forfeitures  in  all  dvil  obligations,  or 
contracts;  3.  In  all  cases  of  forfeitures  of  penalties  to  the  state:  4,  In  all  suits 
to  compel  the  q>ecific  performance  of  contracts  in  writing,  made  since  the  lOth 
of  February,  1818:  6,  In  all  cases  of  fraud,  trust,  accident,  or  mistake:  6,  In 
all  cases  of  nuisance  and  waste:  7,  In  all  cases  of  partnership:  8,  In  aU  suits 
or  bills  for  discoyery  relating  to  any  of  the  foregoing  cases,  when  a  dtsoovery 
may  lawibUy  be  required  according  to  the  course  of  chancery  proceedings ; 
and  in  all  other  cases,  where  equity  powers  are  spedflcally  given  to  said  court. 
B.  S.  ch.  96,  sec.  10. 

This  court  has  also  jurisdiction  in  equity  to  hear  and  determine  all  disputes 
and  controYersies,  between  co-executors  and  co-administrators,  and  between 
their  respective  legal  representatives,  in  all  cases,  where  there  is  not  a  plain, 
adequate  and  complete  remedy  at  law;  and  in  such  case,  tlie  court  has  the 
same  power,  and  may  proceed  in  like  manner,  as  is  provided  in  cases  between 
co-partners.    R.  S.  ch.  106,  sea  38. 

MiCHiQAN. — By  a  law  of  the  territory  of  Michigan  passed  Nov.  28,  1820,  p. 
300,  the  supreme  court  was  to  have  original  jurisdiction  in  all  cases  in  ehan- 
eery,  where  the  title  to  land  was  in  question;  and  where  the  matter  in  dispute 
exceeded  one  thousand  dollars;  and  n^ppeUate  jurisdiction  over  the  chancery 
decisions  of  the  county  courts. 

By  sec.  2  of  act  (No.  23,)  passed  February  27,  1847,  the  office  of  chancellor 
was  abolished. 

By  the  Revised  Statutes  of  1846,  tit  21,  ch.  89,  p.  353,  §  1,  the  state  is  divi- 
ded into  four  judicial  circuits. 

By  an  act  '*  to  regulate  and  define  the  jurisdiction  of  the  circuit  and  county 
courts,"  approved  April  3,  1848,  the  judges  of  the  supreme  court  are  required, 
within  thirty  days  after  the  passage  of  the  act  to  divide  the  state  into  five  ju- 
dicial circuits.  By  sea  2,  ch.  89,  R.  S.  of  1846,  the  circuit  courts  are  to  be 
held  by  a  justice  of  the  supreme  court 

''  Sea  9.  The  said  circuit  courts,  within  and  fat  their  respective  counties, 
shall  have  and  exercise  original  and  exclusive  jurisdiction  of  all  civil  actions 
and  remedies  at  law  and  in  equity,"  &a 

And  by  section  1  of  chapter  90,  of  the  same  title  of  the  Revised  Statutes^ 

ing  those  powers  could  issue  this  process  to  a  court  of  law  possessing  the  same^ 
or  a  more  extended  jurisdiction ;  the  answer  must  be  in  the  affirmative.    This 
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Dismiflsal  of 
biU. 


p.  358,  **tbe  Beyeral  drcalt  ootirts  of  this  state  ehall  be  oomts  of  dbmoery 
within  and  for  tbeir  respective  countieSi  the  powers  of  which  shall  be  exer^ 
dsed  by  the  circuit  judges  thereof;  and  the  name  and  style  of  sudi  courts 

sitting  in  chancery  shall  be  'the  circuit  court  for  the  county  of ,  in 

diancery.' " 

"  Sec.  21.  The  powers  and  jurisdiction  of  the  circuit  courts  in  chancery,  in 
and  for  their  respective  counties,  shall  be  co-extensive  with  the  powers  and 
jurisdiction  of  the  court  of  chancery  in  England,  with  the  exceptlona,  additions 
and  limitations  created  and  imposed  by  the  constitution  and  laws  of  this  state." 

MiseouBL^In  this  state  the  oflSoe  of  chancellor  is  abolished,  and  the  supreme 
and  circuit  courts  exercise  chancery  jurisdiction  in  the  manner  and  under  the 
restriction  prescribed  by  law.  And  the  entire  judicial  power,  as  to  matters  of 
law  and  equity,  is  vested  in  a  supreme  court,  in  circuit  courts,  and  in  such  in- 
ferior tribunals  as  the  general  assembly  may,  ftom  time  to  time,  establish ; 
with  discretion  to  the  general  assembly,  to  establish  a  court  or  courts  of  chan- 
cery, and  from  time  to  time  to  prescribe  its  jurisdiction,  powers,  and  duties. 
Amendments  to  Const,  ratified  1822,  art  1,  sees.  1  and  2. 

Nbw  Hampshibk. — ^The  jurisdiction,  powers,  and  duties  of  the  several  courts 
of  New  Hampshire,  are  regulated  by  statute.  There  are  no  courts  of  equity; 
and  only  very  limited  equity  powers  have  been  conferred  by  statute  upon  the 
superior  court    (Introdoct  to  Waterman's  Am.  Ch.  Dig.) 

North  Gabolika. — ^The  supreme  court  has  power  generally  to  issue  all 
remedial  writs  necessary  lor  the  due  administration  of  justice,  and  as  a  court 
of  equity,  to  hear  and  determme  all  cases  in  equity,  brought  befoie  it  by  appeal, 
from  a  court  of  equity.    R.  S.  ch.  33,  sec.  6. 

Each  superior  court  of  law  withm  the  state  has  authority  to  act  as  a  court 
of  equity  for  the  same  county.  In  all  equity  proceedings,  it  must  be  styled 
and  called  the  court  of  equity  of  the  county  in  which  it  is  held.  And  the 
judges  of  said  courts  of  equi^  are  required  to  appoint  some  person  of  skill  and 
probity  to  act  as  dffl'k  and  master  in  equity  to  each  of  said  oourta  B.  SL  ch. 
32,  sees.  1,  2,  3. 

Ohio. — ^In  Ohio  the  supreme  court  and  courts  of  common  pleas  respectivdy, 
are  courts  both  of  law  and  equity.  Const  art  3,  sec.  1.  B.  &  ch.  87,  see.  1 
and  2. 

The  supreme  court  has  power  generally,  to  issue  all  remedial  writs  neeoosary 
for  the  due  administration  of  justice.  E.  S.  ch.  34,  sec.  8.  It  has  ezdusive 
jurisdiction  in  all  cases  of  divorce  and  ah'mony;  and  ooneorrent  jurisdictioa 
with  .the  courts  of  common  pleas — ^in  all  cases  properly  cognisable  by  a  court 
of  chancery  where  the  title  to,  or  any  oontract  in  relation  to  lands  are  in  que9> 
tion,  or  when  the  sum  or  matter  in  dispute  exceeds  one  thousand  dollars;  and 
appellate  jurisdiction  from  the  court  of  common  pleas  in  all  civfl  cases  in  which 
that  court  has  original  jurisdiction.  R.  S.  cfa.  40,  sea  1.  lb.  ch.  34^  sees.  2 
and  3.    lb.  ch.  87,  sec.  2. 

The  court  of  common  pleas  has  original  jurisdiction  in  all  cases  properly 
cognizable  by  a  court  of  chancery.    R.  S.  ch.  87,  see.  1. 

Rhodb  Island. — ^The  supreme  court  of  Rhode  Island  is  a  court  of  equity 
as  well  as  of  law;  and  it  is  the  only  court  in  the  state  that  exeraises  chancery 
powers.    Introduc  to  Am.  Oh.  Dig. 

Penksylvania.>-Iii  1836,  the  legislature  of  Pennsylvania  enaotod  that  the 

writ  is  a  common  law  process,  or  if  that  phraseology  be  objected  to^  it  may  be 
remarked,  that  it  is  not  derived  ftom  any  statutoiy  enactment  Whenever  a 
court  is  invested  with  equity  powen^  the  writ  of  ii^unction  follows  it  as  an 
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supfeme  ooort,  and  the  court  of  common  pleas,  ahould  have  the  juriadiction  pismiasal  of 
and  powers  of  a  court  of  chancerj,  so  far  as  relates  to^  bilL 

1.  The  perpetuation  of  testimony: 

2.  The  obtaining  of  evidence  from  places  not  withm  the  state : 

3.  The  care  of  persons  and  estates  of  those  who  are  non  compos  mentis  : 

4.  The  control,  removal  and  discharge  of  trustees,  and  the  appointment  of 
trustees  and  the  settlement  of  their  accounts : 

5.  The  supervision  and  control  of  all  corporations  other  than  those  of  a 
municipal  character,  and  unincorporated  societies,  or  associations  and  partner- 
ships: 

6.  The  care  of  trust  monies  and  property,  and  other  monies  and  property, 
made  liable  to  the  control  of  the  said  courts. 

And  in  such  other  cases  as  the  said  courts  have  heretofore  possessed  such 
jurisdiction  and  powers  under  the  constitution  and  laws  of  the  commonwealth. 
It  was  further  enacted  that  the  supreme  court  when  sitting  in  bank,  in  the 
city  of  Philadelphia,  and  the  court  of  compon  pleas  for  the  said  city  and 
county,  should,  besides  the  powers  and  jurisdiction  aforesaid,  have  the  power 
and  jurisdiction  of  courts  of  chancery,  so  fjeur  as  relates  to, 

1.  The  supervision  and  control  of  partnerships  and  corporations,  other  than 
municipal  corporations: 

2.  The  care  of  trust  monies  and  property,  and  other  monies  and  property, 
made  liable  to  the  control  of  said  courts: 

3.  The  discovery  of  &cts  material  to  a  just  determination  of  issues,  and 
other  questions  arising  or  depending  in  the  said  courts: 

4.  The  determination  of  rights  to  property  or  money  claimed,  by  two  or 
more  persons,  in  the  hands  or  possession  of  a  person  claiming  no  right  of  pro- 
perty therein. 

6.  The  prevention  or  restraint  of  the  commission  or  continuance  of  acts 
contrary  to  law  and  prejudicial  to  the  interests  of  the  community^,  or  the  rights 
of  individuals. 

6.  The  affording  specific  relief  when  a  recovery  in  damages  would  be  an  in- 
adequate remedy.  iVovuibd^  That  in  relation  to  the  discovery  of  iacts  material 
to  a  just  determination  of  issues  and  other  questions,  the  district  court  for  the 
city  and  county  of  Philadelphia  aball  have  concurrent  jurisdiction  with  the 
court  of  common  pleas  for  the  said  dtj  and  county:  And  provided  further^ 
That  no  process  issued  by  the  said  courts  under  the  chancery  powers  aforesaid, 
shall  at  any  time  be  executed  beyond  the  limits  of  the  city  and  county.  Laws 
of  Pem^ylvauia  compiled  by  Dunlop,  ch.  625,  sea  13,  page  834. 

By  an  act  passed  13th  of  June,  1849,  the  equity  jurisdiction  of  the  supreme 
court  and  the  court  of  common  pleas  for  the  cify  and  county  of  Philadelphia, 
is  extended  to  all  oases  arising  in  said  city  and  county  over  which  courts  of 
chancery  entertain  jurisdiction  on  the  ground  of  fiaud,  aocidenty  mistake  or 
account    lb.  cb.  598,  sec.  39. 

By  an  act  passed  13th  of  October,  1840,  the  powers  and  jurisdiction  of 
courts  of  chancery  in  settling  partnership  accounts,  and  such  other  accounts 
and  claims  as  by  the  common  law  and  usages  of  the  state  had  hitherto  been 
settled  by  the  action  of  account  render,  were  oonfbrred  upon  the  several  dis- 
trict courts  and  courts  of  common  pleas  within  the  state;  and  it  is  made  dis- 
cretionaiy  with  the  party  desirous  of  iwrnmeneing  such  action,  to  proceed 

incident    It  is  a  necessary  incident  and  important  instrument^  necessary  for 
the  due  exeoution  of  those  powers.    And  therefore  if  the  legislature  should 

55 


166—22  TO  STAY  PROCEBDINGS  AT  LAW. 

DismiSBal  of      cither  by  bill  in  chancery  or  at  common  law;  but  no  bill  in  chancery  can  be 
^^  entertained  unless  the  party  filing  the  same  shall  certify  that,  in  his  opinion, 

the  case  is  of  such  a  nature  that  no  adequate  remedy  can  be  obtained  at  law, 
or  that  the  remedy  at  law  will  be  attended  with  great  additional  trouble,  in- 
convenience or  delay.    lb.  ch.  602,  sec.  19. 

By  an  act  passed  27th  of  July,  1842,  the  court  of  common  pleas  of  each 
county  of  the  state  and  also  the  district  courts,  have  full  power  and  authority 
to  compel  the  making  and  executing  of  deeds  or  assurances  of  trust  estates 
by  any  infant  trustee  or  trustees,  their  guardian  or  guardians.  lb.  di.  651, 
sec.  15. 

Tennessee. — There  are  three  chanceUors,  appointed  by  the  general  assem- 
bly, who  hold  their  offices  for  eight  years.  The  state  is  laid  off  into  three 
chancery  divisions,  and  one  chancellor  is  appointed  for  each  division,  whose 
duty  it  is  to  reside  therein.  They  are  required  to  hold  the  chancery  courts,  at 
the  times  and  places  designated  by  law ;  and  have  all  the  powers,  privileges 
and  jurisdictions,  properly  and  rightfully  incident  to  a  court  of  chancery.  Laws 
of  1835,  ch.  41,  sees.  1  and  2.  The  chancellors  are  chancellors  for  the  state, 
and  may  interchange  with  each  other,  one  or  more  courts  in  their  respective 
divisions^  when  causes  exist  from  disabilities  created  by  the  constitution  which 
make  such  interchange  necessary,  or  to  promote  their  own  convenience ;  and 
in  the  absence  of  the  chancellor  of  the  division  in  which  the  court  is  held,  or 
his  inability  to  attend  and  hold  such  chancery  court,  either  of  the  other  chan- 
ceUors have  authority  to  hold  sudi  court,  and  have  the  same  power  and  juris- 
diction that  the  chancellor  of  the  division  might  exercise.  Laws  1835,  ch.  41, 
sec  3. 

Texas. — ^The  district  courts  have  original  jurisdiction  of  all  suits,  complamts, 
and  pleas  whatever,  withotU  regard  to  any  disHnction  between  law  and  egtdty; 
when  the  matter  in  controversy  is  valued  at,  or  amounts  to,  one  hundred  dol- 
lars exclusive  of  interest,  and  they  have  power  to  issue  all  writs  necessary  to 
enforce  tiieir  own  jurisdiction  and  to  give  them  a  general  superintendence  and 
control  over  inferior  jurisdictions.    Const  Art  4,  sec.  10. 

The  constitution  further  provides  that  the  district  courts  shall  have  original 
and  appellate  jurisdiction  and  general  control  over  inferior  tribunals  established 
in  each  county,  for  appomting  guardians,  granting  letters  testamentary  and  of 
administration,  for  settlmg  the  accounts  of  executors,  administrators  and 
guardians,  and  for  the  transaction  of  business  appertaining  to  estates;  and 
original  jurisdiction  and  control  over  executors,  administrators,  guardians  and 
minors,  under  such  regulations  as  may  be  prescribed  by  law.  Const  art  4, 
sec.  15. 

ViaiiiONT. — ^The  supreme  court  of  Vermont  is  a  court  of  diancery,  as  well 
as  a  court  of  law.  Act  of  March  7,  1*797 ;  R.  S.  ch.  24^  sec.  2.  The  state  is 
divided  into  five  judicial  circuits.  K  S.  ch.  15,  sec  4.  Each  jadge  is  a  chan- 
cellor; and  within  the  judicial  circuit  for  which  he  is  designated,  according  to 
law,  he  exercises  all  the  powers  vested  in  a  court  of  obaiioery.  lb.  ch.  24, 
sec  2. 

ViROiNiA.— -The  superior  courts  of  law,  held  by  fifteen  judges,  and  the  su- 
perior courts  of  chancery,  held  by  four  judges,  have  been  abolislied.  The  state 
is  now  divided  into  twenty  circuits  held  by  that  number  of  judges,  and  a  dr- 
cuit  superior  court  of  law  and  chancery  is  established  in  each  county,  and  in 
certain  corporations.  The  court  so  held  is  called  the  circuit  court  of  the  ooun^ 

organise  various  grades  of  courts,  and  should  invest  one  of  the  inferior  grades 
with  equity  powers,  it  might  award  the  writ  to  any  one  of  Uie  various  grades; 
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or  corporation,  or  of  the  citj  and  coiintj,  as  the  case  may  be,  and  such  court  Dismissal  of 
has  the  jarisdiction,  powers,  and  duties  formerly  possessed  by  the  circuit  supe-  hill, 
rior  court  of  law  and  chancery.    Laws  1830,  1831,  p.  42,  ch.  11;  p.  46,  sec. 
15;  p.  49,  sec.  26.     1832,  1833,  p.  41,  ch.  64.     Code  1849,  ch.  68,  p.  617. 

The  organization,  powers  and  duties  of  the  county  courts  continue  as  here- 
tofore. Laws  1829,  1830,  p.  100,  ch.  99,  §4.  1841,  1842,  p.  88,  ch.  82. 
1842,  1843,  p.  4Y,  ch.  69.  Code  of  1849,  p.  615,  616.  lb.  p.  519.  They 
being  courts  of  general  jurisdiction  in  law  and  equity.  Intpoduc.  to  Am.  Ch. 
Dig. 

WiscoKSTN. — ^The  circuit  courts  of  the  state,  besides  their  common  law  pow- 
ers, have  original  jurisdiction,  in  cases  properly  cognizable  by  a  court  of  chan- 
ceiy,  in  which  a  plain,  adequate  and  complete  remedy  cannot  be  had  at  law. 
B.  S.  ch.  84.  sec.  6.  lb.  ch.  84,  sec.  1.  All  applications  to  the  chancery  side 
of  the  court  must  be  by  bill,  stating  the  nature  and  ground  of  the  complain- 
ant's claim ;  and  the  proceedings  are  required  to  conform  to  the  usages  of 
courts  of  chancery.  The  equity  proceedings  when  not  regulated  by  statute, 
are  to  be  regulated  by  the  judges  of  tlie  court.     R.  S.  ch.  84,  sees.  2  and  5. 

California. — In  the  state  of  California,  the  distinction  between  actions  at 
law  and  suits  in  equity,  is  not  recognized ;  there  Jt)eing  but  one  form  of  action 
which  is  denominated  a  civil  action.    Laws  1850,  ch.  142,  sec.  1. 


although  the  court  to  whom  the  writ  was  awarded,  possessed  a  more  general 
jurisdiction.  These  principles  have  been  organized  in  the  case  of  the  Bank  of 
Kentucky  t.  Haiicock^a  Administrators,  (6  Dana,  385,)  where  tlie  court  lield 
that  a  circuit  court  may,  by  injunction,  prevent  tlie  enforcement  of  a  mandate 
of  the  court  of  appeals,  which  has  been  obtained  by  fraud  or  surprise,  or  in 
violation  of  an  agreement 

This  extensive  power  exercised  by  courts  of  equity,  has  been  a  very  fre- 
quent subject  of  complaint  in  Great  Britain  and  in  this  country.  It  has  been 
said  to  be  the  most  arbitrary  and  tyrannical  power  ever  possessed  in  any  go- 
vernment. And  the  complaints  have  been  so  l(»ig  and  loud,  that  many  influ- 
ential and  good  men  have  expressed  themselves  open  enemies  to  the  assump- 
tion and  exercise  of  equity  powers.  And,  indeed,  the  court  lias  fh?quently 
been  very  unpopular  on  both  sides  of  the  water.  It  has  been  said  that  tlio 
prosperity  and  liberty  of  the  people  are  subject  to  the  arbitrary  and  unre- 
strained will  of  the  chancellor — ^that  the  court  decides  according  to  equity  and 
good  conscience,  which  is  interpreted  to  be  synonymous  with  the  arbitrary 
and  variable  will  of  the  judge;  but  the  true  answer,  and  perhaps  the  only  an- 
swer, to  these  complaints  is  this:  a  court  of  equity  is  as  much  governed  and 
controlled  by  a  system  of  well  established  rules  and  principles,  as  a  court  of 
law.  And  they  have  erected  a  system  which  is  as  beautiAil  in  appearance  as 
it  is  venerable  by  time.  No  person  can  view  this  magnificent  edifice,  and  not 
be  struck  with  the  beauty  and  harmony  of  its  parts,  and  its  adaptation  to  the 
end  designed.  This  system,  which  is  the  most  perfect  and  complete  the  world 
erer  witnessed,  is  as  remarkable  for  a  regard  to  the  finest  sensibilities  of  our 
nature,  and  purest  principles  of  morality,  as  it  is  for  strict  justicp.  Tiiat  this 
system  and  these  principles  regulate  and  control  the  action  of  the  court,  is 
abundantly  proved  by  tho  following  testimony:  Lord  Redesdale,  speaking 
upon  this  subject,  in  Bond  v.  Hopkins,  I  Sch.  ft  Lef.  428,  says.  "Thero  are 
certain  principles  on  which  courts  of  equity  act,  which  are  very  well  settled. 
The  cases  which  occur  are  various,  but  they  are  decided  upon  fixed  principles. 
Conrta  of  equity  have,  in  this  respect,  no  moro  discretionary  power  than  courts 
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Diamlflwl  of      of  law.    They  decide  new  caaes  as  the/  arise,  by  the  principles  on  whidi 
bilL  fonner  oases  hare  been  dedded,  and  may  thus  illustnte  or  enlarge  the  opetsa- 

tion  of  those  principles ;  but  the  principles  are  as  fixed  and  oeitain  as  the  prin- 
ciples on  which  the  courts  of  common  law  proceed."  And  see  Beard  y,  Skun- 
Jord,  (3  P.  Wms.  411.)  where  Lord  Talbot  acknowledged,  and  acted  upon  the 
necessity  of  being  governed  by  established  and  fixed  principles,  and  that  no 
power  but  the  legislature  could  change  the  law.  And  Lord  Macclesfield  de- 
clared that  he  would  never  shake  any  resolution  touching  property  or  the  title 
of  land  in  Wagstaff  v.  Wagstaff^  (2  P.  Wm&  268 ;)  and  see  Pike  v.  Hoare,  (Amb. 
480 ;)  and  Sparrow  y.  Eardcastle,  (Amb.  227.)  And  the  bindmg  force  of  set- 
tled principles  was  carried  out  by  Lord  Thurlow,  (1  Bro.  C.  G.  465.)  And  it 
is  remarked  by  Kaddox,  in  the  pre&ce  to  his  Chancery,  page  10.  JThe  same 
observation  may  be  made  of  Lord  Eldon.  Nobody  criticizes  judgments  more^ 
or  sees  more  clearly  the  wisdom  or  the  errors  of  his  predecessors,  but  no  one 
has  adhered  more  pertinaciously  to  established  rules.  And  the  same  rule  of  ac- 
tion governed  Lord  Alvanly,  in  SinchUffe  v.  HinchUffe^  (3  Yesey,  627.)  And  it  is 
only  necessary  to  open  the  pages  of  Johnson's  Chancery  Reports,  or  Paige's^ 
to  be  convinced  of  the  influence  of  established  rules  and  fixed  detenninate 
principles.  The  truth  is,  that  the  great  business  of  a  court  of  equity  is  to  ar- 
range and  classify  the  almost  infinite  particulars  of  its  jurisdiction  under  ge- 
neral principles  and  settled  rules.  When  the  diversified  subjects  of  trust,  fraud, 
accident,  mistake,  Ic.,  over  which  chancery  has  jurisdiction,  are  considered, 
it  will  be  seen  thst  generalization  is  indispensable^  and  classification  and  analy- 
sis is  AS  necessary  as  in  the  scientific  arrangement  of  the  vegetable  world,  and 
that  the  courts  could  not  proceed  one  step  without  it  Those  general  princi- 
ples which  have  been  established  and  have  become  fixed  and  settled  rules  of 
determination,  must  be  recognized  and  respected ;  ''to  collect  a  multiplid^  ^ 
particulars  under  general  heads,  and  to  refer  a  variety  of  operations  lo  their 
common  principles  has  been  justly  observed  to  be  the  object  of  science."  ICad- 
dox*s  Ch.  p.  8. 
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♦CHAPTER  Vn. 

OF  INJUNCTIONS  TO  STAY  PROCEEDINGS  IN  THE  SPIRITUAL 
dOURTS,[l]   THE  COURTS  OP  ADMIRALTY,   &C. 

Injunctions  to  restrain  parties  suing  in  the  spiritual  or 
admiraltj  courts  differ  as  materially  from  prohibitions  as  it 

[1]  Blackstone  (3  Com.  61,  62,)  gives  the  following  accx>ant  of  the  origin  of 
ecclesiastical  courts : — "  In  the  time  of  our  Saxon  ancestors  there  was  no  sort 
of  distinction  between  the  law  and  the  ecclesiastical  jurisdiction.  The  county 
court  was  as  much  a  spiritual  as  a  temporal  tribunal.  The  rights  of  the  church 
were  ascertained  and  asserted  at  the  same  time,  and  by  the  same  judges,  as 
the  rights  of  the  laity.  For  this  purpose,  the  bishop  of  the  diocese  and  the 
alderman,  or  in  his  absence,  the  sheriff  of  the  county,  used  to  sit  together  in 
the  county  court,  and  had  there  the  cognizance  of  aQ  causes,  as  well  ecclesias- 
tical as  dvil :  a  superior  deference  being  paid  to  the  bishop's  opinion  in  spiri- 
tQal*matterB,  and  to  that  of  the  lay  judges  in  temporal.  This  union  of  power 
was  very  advantageous  to  them  both,  the  presence  of  the  bishop  added  weight 
and  reverence  to  the  sheriff's  proceedings;  and  the  authority  of  the  sheriff 
was  equally  useful  to  the  bishop  by  enforcing  obedience  to  his  decrees  in  such 
refractory  offenders,  as  would  otherwise  have  despised  the  thunders  of  mere 
ecdesiastioal  censures.  But  so  moderate  and  rational  a  plan  was  wholly  in* 
consistent  with  those  views  of  ambition  that  were  then  forming  by  the  court 
of  Rome.  It  soon  became  an  established  maxim  in  its  system  of  policy  that  all 
ecclesiastical  persons  and  all  eodesiastical  causes  should  be  solely  and  entirety 
subject  to  eooleeiasfcical  jurisdiction  only.  It  was  not,  however,  till  after  the 
Norman  conquest  that  this  doctrine  was  received  in  England ;  when  William 
Ist  was  at  length  prevailed  upon  to  establish  this  ihtal  encroachment,  and  sepa- 
rate the  ecdesiasticnl  court  from  the  ctviL  The  consequence  of  this  separation 
was,  that  the  Saxon  laws  were  soon  overborne  by  the  Norman  justiciaries^ 
when  the  county  court  fell  into  disregard  by  the  bishop's  withdrawing  his 
presence,  in  obedience  to  the  charter  of  the  Conqueror ;  which  prohibited  any 
spiritual  cause  from  being  tried  in  the  secular  courts,  and  commanded  the 
suitors  to  appear  before  the  bishop  only,  whose  decisions  were  directed  to 
oonfoim  to  the  canon  law.  Henry  the  1st,  at  his  accession,  among  other 
restorations  of  the  laws  of  Edward  the  Confessor,  revived  this  of  the  union  of 
the  civil  and  ecclesiastical  courts,  which  was,  according  to  Sir  Edward  Coke, 
after  the  great  heat  of  the  conquest  w&  past^  only  a  restitution  of  the  andent 
Uvw  of  England.  This,  however,  was  ill  relished  by  the  clergy,  whc^  under  the 
guidance  of  Archbishop  Anselm,  very  early  disapproved  of  a  measure  that  put 
tbam  on  a  level  with  the  laity,  and  subjected  spiritual  men  and  causes  to  the 
inspection  of  the  secular  magistrates :  and  therefore  in  their  synod  at  West- 
minster,  3  Hen.  Ist,  they  ordained  that  no  bishop  should  attend  the  discussion 
of  temporal  causes ;  which  soon  dissolved  this  newly  effected  'union.  And 
when,  npon  the  death  of  Henry  the  1st,  the  usurper  Stephen  was  brought  in 
and  supported  by  the  dergy,  we  find  one  artide  of  the  oath  which  they^miposed 
vpon  him  wa%  that  ecclesiastical  persons  and  ecclesiastical  causes,  sboold  be 


]^yj I  TO  STAY  PROCEEDINGS  IN 


courts. 


Ecclesiastical    has  been  already  shown  to  be  the  case  with  regard  to  ig- 

'"  junctions  to  stay  proceedings  at  law.(a)    Courts  of  Equity, 

observed  Lord  Hardwicke,  do  not  grant  injunctions  where 

the  ecclesiastical  court  proceeds  without  jurisdiction,  but 

where  there  are  some  equitable  circumstances  between  the 

parties.(6) 

However,  though  the  courts  do  not  profess  to  proceed 
upon  the  ground  of  a  defect  of  jurisdiction,  yet  it  is  remark- 
able that  one  of  the  most  ordinary  instances  of  this  species 
of  interposition,  seems  exclusively  founded  upon  it,  viz. 
where  a  suit  is  instituted  in  the  spiritual  court  for  tithes,  and 
a  modus  is  set  up  as  a  defence.(c)[2]     Lord  Hardwicke,  upon 

(a)  Ante,  p.  15. 

(b)  Barnard.  Ch.  Rep.  29. 

(c)  Abthorp  v.  Jemings,  Buiib.  27.  BlackeU  v.  Finney^  ib.  176.  Sabrum  y. 
Bake^  ib.  n. 


subject  only  to  the  bishop^s  jurisdiction.  And  as  it  was  about  that  time  that 
the  contest  and  emulation  began  between  the  laws  of  England  and  those  of 
Borne,  the  temporal  courts  adhering  to  the  former  and  the  spiritual  adopting 
the  latter  as  their  rule  of  proceeding,  this  widened  the  breach  between  them, 
and  made  a  coalition  afterwards  impracticable ;  which  probably  would  else 
haTo  been  effected  at  the  general  reformation  of  the  church." 

[2]  In  regard  to  tithes,  also,  and,  incidentally  to  moduses,  and  other  com* 
positions,  courts  of  equity  in  England  exercise  an  extensive  jurisdiction  of  an 
analogous  nature.  Com.  Dig.  Chancery,  3  G. ;  Id.  Dismes.  M.  13 ;  2  Fonbl. 
Eq.  B.  4,  Pt  1,  ch.  1,  §  1.  There  is  a  very  ancient  jurisdiction  in  the  court  of 
exchequer  in  the  matter  of  tithes.  Lord  Nottingham  is  said  to  have  stated,  that 
the  jurisdiction  in  the  exchequer  over  tithes  by  the  bill  in  equi^  is  not  earlier 
than  the  reign  of  Henry  VIII. ;  and  that  it  took  its  rise  from  the  statute  of 
augmentations  in  his  reign,  (33  Hen.  VIU.  ch.  39.)  Harg.  note  to  Go.  Litt 
159  a,  note  290 ;  Anon.  1  Freem.  R.  303.  But  other  persons  assert  that  it 
had  a  more  early  origin ;  and,  in  respect  to  extra-parochial  tithes,  which  are  a 
part  of  the  ancient  inheritance  of  the  crown,  they  insist  that  suits  for  tithes 
must  always  have  fallen  within  the  compass  of  the  direct  and  substantial  juris- 
diction of  the  court  of  exchequer,  as  a  court  of  revenue ;  and  that  the  proper 
jurisdiction  of  tithes  belongs  there.  Haig.  note  to  Co.  Litt  169  a,  note  290 ; 
Anon  1  Freem.  B.  308 ;  Bardcas&e  v.  SmUhson^  3  Atk.  247.  Be  this  as  it  may, 
the  jurisdiction  of  the  court  of  chancery^over  the  same  subject  seems  to  have 
been  of  a  much  later  origin,  or,  at  least,  to  have  been  matter  of  doubt  and 
controversy  to  a  much  later  period ;  the  jurisdiction  not  having  been  firmly 
established  until  after  the  restoration  of  Charles  II.  Ibid.  Anon.  1  Freem.  R. 
203;  Anon.  2Ch.Ca8.  337;  S.  0.  2  Freem.  R.  27  ;  1  Mad.  Ch.  Pr.  84.  The 
court  of  chancery  has  ever  since  been  held  to  have  a  concurrent  jurisdiction 
with  the  court  of  exchequer.  Bacon,  Abridg.  7\ftfiea,  B.  6 ;  Com.  Dig.  Chan- 
cery, 3  0.;  Id.  Dismea  If.  13.  This  concurrent  jurisdiction  in  both  courts  is 
now  generally  considered  to  be  merely  incidsntai  and  oollaterel,  arising  from 
tho  general  equitable'jurisdiction  of  these  courts  in  matten  of  account  and  is 
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on  application  of  this  nature,  observed  that  he  could  only  Ecdesiastioal 
grant  an  injunction  upon  the  same  grounds  that  a  court  of  *^"^^ 
law  would  grant  a  prohibition  propter  (rtcUmm  de/ectum.{a) 
In  these  cases  it  must  be  shown  that  the  modus  has  been 
pleaded  in  the  ecclesiastical  court  and  denied  there,  for  if  ad- 
miUedj  the  court  *may  go  on.(6)    Therefore,  the  mere  sug-  [*172] 

jgestion  of  a  modus  is  not  a  ground  to  induce  the  court  of 
'equity  to  interfere.(c) 

Another  instance  of  this  species  of  interposition  is  founded  Truaia. 
upon  the  exclusive  jurisdiction  in  cases  of  trust  :[1]  there- 

(a)  Moiheran  v.  Fanshaw^  3  Atk.  628. 
(6)  Ibid, 
(c)  Ibid. 

compelling  a  disoovery.  3  Black.  Comm.  437 ;  Co.  Litt  169  a,  Haigrave's 
note,  290 ;  Jeremy  on  Eq.  Joria  6.  3,  Pt  2  cb.  6  p.  610,  611.  And,  tberefore^ 
wberever  the  right  to  tithes  is  clearly  established,  an  account  is  consequential; 
for  it  would  be  otherwise  impossible  to  give  iUll  effect  to  that  r^ht,  unless 
Upon  a  discovery  and  account  Faxa-aft  ▼.  PofTW,  6  Yes.  221 ;  1  liadd.  Ch. 
Pr.  84  to  88 ;  Jeremy  on  Eq.  Jurisd.  B.  3,  Pt.  2,  ch.  6,  p.  610,  611.  If  the 
right  is  disputed,  it  must  be  first  ascertained  at  law,  before  an  account  will  be 
decreed.  lb. ;  Hvghu  t.  DavieSj  6  Sim.  R.  349.  Indeed,  it  may  be  truly  said 
that,  in  all  matters  of  tithes,  a  court  of  equity  is  &r  more  competent  than  a 
court  of  law  to  administer  an  appropriate  remedy.  Mitford  PL  Bq.  122,  by 
Jeremy ;  PuIUny  v.  Warren^  6  Ves.  89. 

Courts  of  equity  in  England  will  not  only  enforce  an  account  in  cases  of 
tithes ;  but  they  will  also  ezeidse  jurisdiction  to  establish  a  modus  or  compo- 
sition in  cases  where  the  party,  insisting  on  the  modus,  has  been  disturbed 
by  proceedings  at  law  or  in  equity  or  in  the  ecclesiastical  courts,  as  to  tithes; 
but  not  otherwise.  The  peculiarities  belonging  to  the  law  of  tithes^  and  the 
doctrines  respecting  moduses,  are  the  less  .important  to  be  dwelt  on  in  this 
place,  because  they  do  not  in  any  important  manner  Dlustrate  any  of  the 
general  doctrines  of  equity ;  but  they  turn  upon  considerations  eminently  of 
an  ecclesiastical  nature,  and  are  more  suitable  for  a  general  treatise  on  tithes. 
Earl  of  Ckwmtry  v.  Burslen,  2  Anst  R.  667,  note ;  Oardon  v.  Simpkmsaa^  11 
Ves.  609;  StawdlY.  Atktfns,  2  Anst  R.  664;  1  Madd.  Ch.  Pr.  202;  ifoy«>ro/ 
York  V.  POkingion,  1  Atk.  282,  283 ;  Warden  dx.  of  St,  FomPs  v.  Morris,  9 
Ves.  156.  See  also  Whaley  v.  DawaoTi,  2  Sch.  k  Lefr.  370,  371 ;  Dome  v.  ^siifi, 
1  Jac.  k  Walk.  493. 

[1]  The  jurisdiction  of  courts  of  equity  m  matters  of  trust  embraces  most  of 
the  subjects  of  their  exclusive  jurisdiction.  There  are  few  cases  of  trusts  ex- 
cept bailments  and  rights  founded  in  contract,  and  remedial  by  an  action  of 
assumpsit  and  especially  by  an  action  for  money  had  and  reoeived,  in  which  a 
remedy  can  be  administered  in  the  courts  of  law.  Hence  trusts  conntitnte  a 
yery  important  and  comprehensive  branch  of  equity  juriapnidence.  Where  the 
remedy  in  regard  to  them  ends  at  law,  there  the  exduaive  jurisdiction  in 
equity  begins. 

Mr.  Story  (2  Eq.  Juris,  sec.  964^)  defines  a  trust  to  be  "  an  equitable  rights 
title  or  interest)  in  property,  real  or  persoDali  distinct  from  the  l«gal  ownership 
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EcotoaiMticftl    fore,  where  there  is  a  trust,  or  anything  *in  the  nature  of  a 

courts. 


thereoC^*  '^In  other  wofds,"  he  remarks,  "  the  legal  owner  holds  the 
and  absolute  dommion  over  the  property  in  the  view  of  the  law ;  but  the 
income,  profits  or  benefits  thereof  in  his  liands,  belong  wholly  or  in  part  to 
others.  The  legal  estate  in  the  property  is  thus  made  subservient  to  certain 
uses,  benefits  or  charges  m  fkyor  of  others ;  and  these  uses,  benefits  or  charges 
constitute  the  trusts  which  courts  of  equity  will  compel  the  legal  owner,  as 
trustee  to  perform  in  fiivor  of  the  cestui  que  inut  or  beneficiary.  Three  thingsi 
are  said  to  be  indispensable  to  constitute  a  yalid  trust ;  first,  sufficient  words 
to  raise  it ;  sec(Hidly,  a  definite  subject ;  and  thirdly,  a  certain  or  ascertained 
object 

"  In  addition  to  the  various  direct  modes  of  creating  trust  estates,  there  are 
resulting  trusts  implied  by  law,  from  the  manifest  intention  of  the  parties,  and 
the  nature  and  justice  of  the  case ;  and  such  trusts  are  expressly  excepted  from 
the  operation  of  the  statute  of  fiauds.  Where  an  estate  is  purchased  in  the 
name  of  A.,  and  the  consideration  is  actually  paid  at  the  time  by  B.,  there  is  a 
resulting  trust  in  iavor  of  B.,  provided  the  payment  of  the  money  be  deariy 
proved.  The  payment  cU  tJi/e  Umej  is  indispensable  to  the  creation  of  the  trust ; 
and  this  fkat  may  be  established,  or  the  resulting  trust  rebutted  by  parol  prooC 
Lord  Hardwicke  said,  that  a  resulting  trust  arising  by  operation  of  law  existed, 
1.  When  the  estate  was  purchased  in  the  name  of  one  person,  and  the  consi- 
deration came  from  another.  2.  When  a  trust  was  declared  only  as  to  part, 
and  nothing  was  said  as  to  the  remdue,  that  residue  remaining  undisposed  a( 
remained  to  the  heir-at-law.  He  observed  that  he  did  not  know  of  any  other 
instanoes  of  a  resulting  trust,  unless  in  cases  of  finaud.  The  mere  want  of  a 
valuable  oonsida»tion  will  not  of  itself  and  without  any  auxiliary  drcumstanoe 
create  a  resulting  trust,  and  convert  a  grantee  into  a  trustee ;  for  this,  as  Kr. 
Saunders  has  truly  observed,  would  destroy  the  effect  of  every  voluntary  oon- 
▼eyanoe.  There  must  be  the  absence  of  both  a  oonsideration  and  a  dedaratton 
of  he  use.  If  only  part  of  the  purchase-money  be  paid  by  the  third  party 
there  will  be  a  resoltiu^  trust  in  his  &vor  pro  tanto;  and  the  doctrine  applies 
to  a  joint  purchase.  So  if  a  purchase  be  made  by  a  trustee,  with  trust  moneys^ 
•  trust  will  result  to  the  owner  of  the  money.  Ifa  trustee  renews  a  lease^  the 
new  lease  will  be  subject  to  the  trust  affecting  the  old  one;  and  it  is  a  general 
and  well  settled  principle,'  that  whenever  a  trustee  or  agent  deals  on  his  own 
account  and  for  his  own  benefit  with  the  subject  entrusted  to  his  charge^  he 
becomes  chargeable  with  the  purchase  as  a  trustee.  There  will  be  equally  a 
resulting  trust  when  the  purposes  for  which  an  estate  has  been  conveyed  fail 
by  accident  or  otherwise,  either  in  whole  or  in  part,  if  a  surplus  remains  after 
the  purposes  of  the  trust  are  satisfied." 

It  is  a  general  rule,  that  if  an  estate  be  purchased  in  the  name  of  one  person, 
and  the  price  paid  with  money  belonging  to  another,  it  will  be  subject  to  a 
trust  for  him  by  whom  the  money  was  advanced,  even  without  a  dedaration 
to  that  effect  Such  resulting  mterest  nuty  be  sold  on  execution,  and  the  legal 
title  thereby  transferred  to  the  purchaser,  by  virtue  of  the  adth  Char.  IL  a  3, 
of  which  the  4th  section  of  the  New  York  Statute  of  Uses  is  a  copy.  1  N.  Y. 
B.  a  U\  3  Johna  Bep.  216;  see  also  ifOuire  v.  iTGStwwn,  4  Deeau.  491 ; 
Ferry  v.  Bead,  1  A.  K.  Karsh.  47;  Letuher  y.  Leteher'9  hein,  4  J.  J.  Mmi^, 
692;  MioU  v.  Armeirang,  2  Blackf  Rep.  198;  Jemmm  v.  Grwei,  ih.  440; 
Ihifk  V.  iSSfl^per,  1  Dana^  636;  Boyd  v.  ifXeon,  1  Johns.  CSh.  Bep.  682; 
Bot^fard  v.  Atrr,  2  Johna  Oh,  Bep.  409;  10  Paige's  Bep.  193;  ib.  249;  ibi 
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trust,  a  court  of  equity  interposes,  to  restrain  the  prosecution  Eodwiastieai 

ooorta. 

504;  CftOkrie  t.  Gardner  <xnd  vnfe,  19  Wend.  Hep.  414.  If  the  mon^  be 
advanced  by  the  &ther,  and  the  ooDYeyance  taken  in  the  name  of  a  child ;  or 
by  a  husband,  and  taken  in  the  name  of  the  wife,  in  each  caee  it  will,  in  the 
first  instance  be  deemed  an  advancement  to  them,  and  not  a  resulting  trusty 
subject,  however,  to  explanation.  lb;  11  Johns.  Bep.  96;  Pag^  v.  Page^  8 
N.  H.  Rep.  187.  Besulting  trusts  are  created  in  two  ways — Ist,  when  the 
purchaser  pays  the  price  out  of  his  money,  and  takes  a  deed  in  the  name  of 
another;  2nd,  when  a  trust  has  been  dedared  of  but  part  of  the  estate,  from 
which  the  law  implies  an  intent  to  reserve  the  beneficial  ownership  of  the 
residue.  Kialer  v.  Kisler^  2  Watts'  Eep.  323.  It  is  essential,  in  order  to  bring 
a  trust  of  this  sort  within  the  proviso  of  the  statute^  that  it  arise  upon  a  con- 
veyance of  real  estate.  For  the  proviso  is  confined,  in  express  terms,  to  trusts 
arising  upon  conveyances.  Therefore,  if  A.  pay  B.  for  a  tract  of  land,  and  B. 
agree  to  hold  the  land  in  trust  for  A.  in  sudi  a  case,  the  trust  is  not  within 
the  meaning  of  the  proviso,  because  it  is  not  a  trust  arising  upon  a  conveyance. 
Jackson  v.  Seelye^  16  Johns.  Rep.  199.  It  is  also  essential  that  the  purchase*, 
money,  when  paid,  should  have  been  the  money  of  him  who  sets  up  the  trusts 
If  A.  take  a  conveyance  of  land  in  his  own  name  firom  B.,  and  pay  the  pur^ 
chase-money,  and,  by  a  subsequent  ag^reement,  receive  the  purchase-money 
from  G.  and  agree  to  hold  the  land  in  trust  for  0.,  this  is  not  a  trust  within  the 
proviso  of  the  statute,  because  it  is  not  a  trust  arising  by  the  conveyance^ 
Siere  v.  Stere,  5  Johns.  Ch.  Rep.  1 ;  Botoford  v.  Barr,  2  ib.  405. 

Where  two  or  more  persons  purchase  an  estate,  and  the  conveyance  is  taken 
In  the  name  of  one  of  them,  the  trust  may  be  proved  by  letters  written  snbse^ 
qnently  to  the  purchase ;  for  the  statute  of  frauds  does  not  require  that  a  trust 
shall  be  created  by  a  writing;  but  that  it  shall  be  manifeskd  and  proved  by 
writing,  which  means  that  there  shall  be  evidence  in  writing,  proving  that 
there  was  such  a  trust  Bee  Boyd  v.  if  Xeon^  1  Johns.  Ch.  Bep.  582 ;  Boisford 
V.  JSkMT,  2  Johns.  Ch.  Rep.  405;  Henderson  v.  Sudoon,  1  Kun£  Rep.  510; 
Moron  v.  Hays,  1  Johns.  Ch.  Rep.  339 ;  Jackson  t.  Pierce,  2  Johns.  Rep.  223; 
JFVeport  v.  Bartol,  3  GreenL  340;  Mrton  v.  Preston,  3  ShepL  R^.  14. 

The  writ  of  injunction  is  most  common  and  efficient  in  restraining,  preventing 
and  remedying  the  wrongftd  acts  of  those  in  the  various  fiduciary  relations  that 
exist  among  us.    With  respect  to  trustees,  &a,  it  may  be  observed,  that  no  * 

action  at  law  will  lie  against  trustees  for  an  abuse  of  their  trusty  but  recourse 
must  be  had  to  the  courts  of  equity.  AUen  r.  Imlet,  1  Holt,  641.  Nor  can 
the  cesUU  que  trvst,  or  his  assignee,  sue  tiie  trustee  at  law  for  any  breach  of  his 
duty  whatever.  Hampson  on  Trustees,  p.  34.  But  on  the  other  hand,  where 
at  law  a  complete  remedy  may  be  obtained  between  the  partieSy  equity  will 
not  interpose  to  prevent  the  commission  of  an  act;  it  is  only  in  cases  where 
the  wrong  is  irreparable,  that  chancery  will  interpose  by  ix^unction,  to  prevent 
the  commission  of  an  act.  Trustees  of  LotUsviUe  v.  Gwaikmay,  1  A.  K.  Mar- 
ihaU,  564.  It  lies  against  trustees,  executors,  Aa,  who  have  mismaDaged  the 
estate  and  put  the  funds  in  jeopardy.  Ehnendorfy.  Lansing,  4  Johns.  Ch. 
666.  Story's  Equity,  226.  And  also  against  others  as  assignees,  solicitor^ 
Aa  Ex  parte  Laoey,  6  Vesey,  626.  Ex  parte  James,  8  Vesey,  837.  Bwou 
▼.  Faming,  2  Johns.  Ch.  Rep.  252.  Fasman  v.  Brooks,  ^  Pickg.  Bep.  202. 
Oreen  v.  Winisr,  1  Johgos.  Ch.  Bep.  31.  Hdwley  v.  Momdus,  *l  Johns.  Ch.  Bep. 
174.  Story,  J.  obaenres,  that,  wherever  oonfidence  is  reposed  and  one  par^ 
has  it  in  his  power  in  a  seent  manner,  for  hteownadvantage^  to  sacrifice  thosa 
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oourts.  • 

interests  which  he  is  boimd  to  protect,  he  shall  not  be  permitted  to  hold  any 
such  advaotage,  but  the  court  will  ^ve  relief.  Story's  £q.  826.  Jeremy's  £q. 
Juris.  B.  3,  pt  2  Ch.  3  §  2.  GrijlUh  v.  Rohbiru,  3  Madd.  191.  Mor$e  v.  RoyaU, 
12  Vesey,  366.  Adams  v.  Clifton,  1  Buss.  297.  Caimpbdl  v.  Wd&er,  6  Veaey, 
678.  WUkiiMon  v.  Stafford,  1  Vesey,  junr.  32.  And  it  will  be  granted  to 
restrain  an  administrator  who  has  not  giyen  security.  Anderson's  Adm*r.  2 
Ha3rw.  23.  And  it  will  be  made  perpetual,  where  bail  has  become  fixed  at 
law,  and  an  action  has  been  oommeneed  on  the  recognizance,  and  it  appears 
by  the  equity  of  the  case,  the  bail  ought  to  be  discharged.  RathboM  v.  Warner, 
10  Johns.  Rep.  687. 

A  court  of  chancery  is  the  most  proper  tribunal  to  be  resorted  to,  to  assert 
a  pre-emption  right  Sarrison  y.  Woodruffs  6  Dana^  188.  Chancery  has  juris- 
diction, and  will  pursue  a  trust  fund  in  hands  of  strangers  or  tliird  persons  to 
whom  it  has  been  paid  by  the  trustee.     Stooope  r.  Trotterj  4  Porter,  130. 

Equity  has  cognizance  only  of  executory  trusts  not  those  executed  or  where 
a  trust  can  be  enforced  at  law ;  there  must  be  some  act  done  by  the  trusts. 
Barker  y.  Biddkj  Baldwin's  Rep.  418,  419.  A  trust  once  executed  cannot  be 
reyived  by  the  non-execution  of  a  trust  resulting  from  a  subsequent  agreement 
relatiye  to  the  same  snbject.    lb. 

The  mere  circumstance,  that  a  trust  is  created  on  certain  property  does  not 
inyest  a  court  of  chancery  with  jurisdiction  to  determine  disputes  arising  with 
regard  to  the  title.  CoUwrnr.  Brouffkion,  9  Ala.  Rep.  351.  The  death  of  tlie 
trustee  is  not  a  drcnmstanoe  to  confer  jurisdiction,  alrliough  it  might  create 
such  an  equity  as  woidd  warrant  a  bill  to  preyent  a  sale  or  remoyal  of  the  trust 
estate,  until  the  legal  title  could  bo  ascertained  by  suit  lb.  Accordingly, 
where  a  bill  was  filed  for  the  purpose  of  setting  aside  a  will  on  the  ground  of 
fraud  and  undue  influence,  and  it  appeared  that  at  the  time  of  filing  the  bill, 
the  plaintlif  was  not  in  the  actual  possession  of  the  estate,  and  that  a  trust  term 
in  such  estate,  which  yested  the  legal  interest  in  trustees,  was  yet  unexpired, 
00  that  no  reooyery  could  be  had  in  ejectment,  a  demurrer  for  want  of  juri»> 
diction  was  oyerruled.     lb. 

In  cases  of  mixed  trusts,  of  both  real  and  personal  property,  the  court  of 
chancery  is  frequently  compelled  to  decide  questions  as  to  the  validity  and 
effect  of  a  oontmgent  limitation  m  a  will  to  persons  wlw  are  not  in  ease,  in 
order  to  make  a  final  decree  in  the  suit,  and  to  giye  the  proper  instructions 
and  directions  to  the  executors  and  trusteea^  in  relation  to  the  execution  of 
their  trust  Bowers  and  wife  y.  Smith  cmd  oGiers,  10  Paige,  193.  Vide  5  ib. 
216.  Ib.  442.  But  the  heirs-at-law  of  the  testator,  or  his  deyisees  who  claim 
mere  legal  estates  in  his  real  property,  are  not  authorized  to  file  a  ImU  in  than* 
oery,  for  the  sole  purpose  of  obtaining  a  judicial  construction  of  his  wilL  Tha 
decision  of  legal  questions  arising  upon  the  construction  of  a  will,  in  such  a 
case^  beloBgs  exdusiyoly  to  the  courts  of  law,  except  whero  such  questions 
aitee  inddentaUy  in  the  court  of  chancery,  and  where  that  court  has  obtained 
jurisdiction  of  the  case  for  some  other  purpose.  Ib.  (See  Am.  Ch.  Digest  by 
Waterman,  tit  T&i;sTa) 

[1]  The  New  Torlc  Revised  Statutes  empower  the  surrogate  to  decree  the 
payment  of  a  legacy  against  the  executor  or  administrator,  at  any  tiaie  after 
one  year  shaQ  have  elapmd  from  the  granting  of  lettere  testamentary  or  of  ad- 
mtoistration.  2  R.  a  p.  116,  sec.  19.  In  New  Yoric  the  personal  rvpresenta- 
tlves  have  one  year  to  pay  legacies,  unless  the  same  are  directed  by  the  wiU 
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This  is  done  either  where  a  cause  is  at  the  time  dependine:  Eoderfagttaa 
in  a  court  of  equity,  when  an  injunction  is  granted  until  liie 

to  be  sooner  paid.  2  R.  S.  p.  90,  sec.  46.  This  is  the  role  in  England,  and 
the  statute  law  in  several  of  the  states. 

As  a  general  rule,  legacies  are  payable  in  one  year,  even  though  assets  are 
not  productive,  or  the  executors  have  not  reduced  Ifhe  property  into  posses-  , 

sion ;  and  there  is  no  exception  on  the  ground  of  a  legatee's  not  being  in  a 
situation  to  receive,  or  omitting  to  demand.  Marsh  v.  Bague^  1  Edw.  175. 
Where  a  testator,  after  devising  all  his  real  estate  to  his  son,  diarged  with  the 
support  of  his  wife,  directed  that  his  son  should,  at  the  expiration  of  three 
years  from  the  date  of  his,  the  testator's  decease,  or  the  decease  of  his  wife,  pay 
certain  sums  for  the  lands  which  tlve  testator  had  given  him,  and  the  widow 
of  the  testator  survived  him  more  than  throe  years,  and  then  died.  It  was 
held,  that  the  legacies  were  payable  immediately  upon  her  death.  Miller  v. 
PhiUps,  6  Paige,  573.  An  annual  sum  given  for  maintenance,  takes  effect 
from  the  death  of  the  testator.  Rebecca  0wing*8  case,  1  Bland,  2B6.  Where  & 
legacy  is  left  m  trust,  and  the  trustee  refuses  to  act,  the  executor  is  not  bound 
to  pay  the  legacy  until  a  new  trustee  is  appointed  by  the  court  Johnson  v. 
MitckeO,  1  Randolph,  209. 

A  legacy  to  a  chifd,  whose  support  and  maintenance  is  otherwise  provided 
for  by  the  county  of  the  testator,  like  a  legacy  to  a  more  distant  relative,  or  to 
a  stranger,  Is  not  payable,  and  does  not  draw  interest  until  one  year  after  the 
death  of  the  testator,  where  no  time  of  payment  is  prescribed  by  the  will 
Williamson  v.  Williamson^  6  Paige,  298.  Where  the  testator  intends  the  pay- 
ment of  legacies  should  be  expedited  or  delayed,  his  intention  must  be  follow- 
ed as  nearly  as  possible.  Leavens  v.  BuUer  et  al  9  Porter,  380.  It  seems 
that  an  executor  cannot  be  compelled  to  pay  a  legacy  until  bond  and  security 
be  given  by  the  legatee  to  refund  his  due  proportion  of  such  debts  as  may 
thereafter  appear  against  the  estate  of  the  testator.  StovalFs  ^V.  v.  Woodson, 
2  Munf.  303 ;  Clay  v.  WiUiam,  ib.  105 ;  Bootes  v.  WOh,  4  ib.  T7 ;  MRae's  ez'rs, 
v.  Brooks,  6  ib.  157.  A  legatee  may  compel  the  executor  to  bring  into  court 
money  in  his  hands,  or  to  give  security  when  the  legacy  is  payable  at  a  future 
day.  Lupton  v.  Lupton,  2  Johns.  Ch.  Rep.  623.  Where  real  estate  is  devised, 
charged  with  the  payment  of  a  legacy,  no  action  at  law  will  lie  against  the 
devisee  for  the  legacy,  unless  he  has  promised  to  pay  the  same,  or  has  done 
some  act  fh>m  which  a  promise  to  pay  can  be  implied ;  but  if  he  neglects  or 
refuses  to  pay  the  legacy,  the  court  of  chancery  will  give  the  proper  relief  to 
the  legatee.    Lockwood  v.  Stockholm,  11  Paige,  87. 

As  a  general  rule,  a  legatee  may  sue  the  executor  for  his  own  particular 
legacy,  without  making  the  residuary  legatees  parties  to  the  suit.  Alitor 
where  one  of  the  residuary  legatees  sues  for  his  share  of  the  residue,  an  ac- 
count of  the  estate  being  necessary  in  that  case,  the  executor  may  insist  that 
the  other  residuary  legatees  shall  be  brought  before  the  court,  to  saVe  him 
from  the  trouble  of  accounting  a  second  time  at  their  suit.  Cromer  v.  Pinck" 
ney,  3  Barb.  Ch.  Rep.  466 ;  1  Paige's  Rep.  270.  Where  a  suit  is  brought  for 
the  recovery  of  a  particular  legacy,  which  suit,  if  successful,  will  reduce  the 
fund  bequeathed  to  the  residuary  legatee,  the  interest  of  the  latter  will  bo  pro- 
tected by  representation,  the  executors  representing  the  residuary  estate  and 
those  interested  therein,  for  the  purpose  of  protecting  it  against  all  prior  clauns, 
upon  which  it  might  diminish  its  amount,    lb.    Vide  Calvert  on  Part.  20; 
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Booleiiastical   rights  of  the  parties  are  determined  at  the  hearing  :(a)  or 
*'*'*"*"■  where  a  trustee  is  seeking  payment  into  his  own  hands  of  a 

(a)  Pamrt  t.  J^ipelady^  Gary,  104.  Stonehauae  r.  Stonehoude^  1  Dick.  98. 
Smith  ▼.  Kempaon^  2  Dick.  769. 

WoMwmgU  v.  Waierman^  1  Yea.  jun.  313 ;  Anm.  1  Vem.  261 ;  1  Bro.  C.  C. 
803. 

Where  the  plaintiff,  in  his  bill,  sets  up  a  claim  independent  of  tbo  bill,  to 
part  of  the  property  devised  in  trust  to  paj  the  legacies,  he  must  elect  to 
waive  bis  claim,  or  wait  until  it  be  determined,  before  he  can  call  for  an 
aooount  or  payment  of  part  of  his  legacy.  Broion  v.  RkkeUs^  3  Johns.  Ch. 
Bep.  653.  Though  one  legatee  may  sue^a^ne  for  his  specific  legacy,  yet 
where  he  claims  also  as  residuary  legatee,  all  tlie  residuary  legatees  must  be 
made  parties  to  the  suit  Davoue  v.  Fanning^  4  Johns.  Ch.  Rep.  199.  A 
l^;atee  in  remainder  after  an  estate  for  life,  may  call  on  the  legatee  for  life,  for 
an  inventory  of  the  property  devised  to  be  filed.  WestcoU  v.  Cady^  5  Johns. 
Ch.  Repi  349.  Where  land  is  devised,  charged  with  the  payment  of  a  legacy, 
and  the  devisee  accepts  of  the  devise,  he  is  personally  and  absolutely  liable  for 
the  legacy,  and  cannot  require  fi!X}m  the  legatee  before  payment,  a  security  to 
refund,  in  case  of  a  deficiency  of  assets,  to  pay  debts,  &c.  Gkn  v.  Fisher^  6 
Johns.  Ch.  Rep.  33,  3*7. 

It  is  only  when  the  executors  or  administrators  are  sued  quasi  executors  or 
administrators,  that  the  legatee  must  give  such  security.  lb,  "V^liere  a  legacy 
was  le(t  to  B.  by  his  grandmother,  which  came  into  the  hands  of  his  lather  as 
his  natural  guardian,  and  his  father,  on  B.  coming  of  age,  assigned  to  him  a 
debt  of  C.  in  satisfhction  of  the  legacy,  for  which  B.  gave  him  a  receipt  and 
full  discharge ;  and  B.  on  learning  that  the  debt  of  C.  was  good  for  nothing^ 
wrote  to  his  father,  who  informed  him  that  he  would  find  some  other  way  to 
pay  the  legacy;  the  court  decreed  that  the  estate  of  the  father  should  pay  the 
legacy,  with  interest  Qrimke  v.  ExWs,  of  Griwke^  1  Desau.  366.  A.  be- 
queathed to  his  grand*daughter  certain  personal  property,  and  if  she  died  before 
she  attained  the  age  of  twenty-one  years  without  issue,  then  limifed  it  over  to 
others.  She  was  married  before  she  reached  twenty-one.  The  court  decreed 
that  the  legacy  should  be  paid  over  to  her  husband,  on  his  givmg  security  to 
refund  if  she  died  before  twenty-one.  ShacMford  v.  Buchanan^  1  Desau.  570. 
A  legatee  whose  legacy  is  not  yet  due,  may  call  the  executor  to  an  account  of 
the  estate.    Mopkins  v.  Wainwright,  1  Desau.  302. 

A  legacy  or  distributive  share  cannot  be  recovered,  without  setting  up  a 
legal  representative  of  the  deceased,  on  whose  estate  a  claim  for  the  one  or 
the  other  is  made.  Shaw  v.  Shaw^  1  Murphy,  334.  Where  the  interest  or 
income  of  the  testator's  residuary  estate  is  bequeathed  to  a  legatee  for  life,  and 
no  time  is  prescribed  in  the  will  for  the  commencement  of  such  interest,  or 
the  ei\joyment  of  the  income  of  the  residue,  the  legatee  for  life  is  entitled  to 
the  interest  or  income  of  the  clear  residue,  as  afterward  ascertained  to  be  com* 
puted  fSrom  the  death  of  the  testator.  Williamson  v.  WiUiamsont  6  Paige,  298. 
Upon  a  bill  by  husband  and  wife,  for  tlie  recovery  of  a  legacy  bequeathed  to 
the  wife,  she  is  entitled  to  a  reasonable  provision  out  of  the  legacy  before  de- 
cree in  favor  of  the  husband.  Stevenson  v.  Brownf  3  Green  s  Ch.  Rep.  603. 
(See  Am.  Ch.  Dig.  by  Waterman,  tit  Legacy.) 

Mr.  Story  (Eq.  Juris,  vol  1,  sea  690,  et  seq,,)  on  this  subject,  remarks  :  "  It 
aeema^  that^  originally,  the  Jurisdiction  over  personal  legacies  was  claimed  and 


THB  MOLESIASTICAL  OOUBTS»  Ac  173—5 

legacy  left  to  his  cestui  que  trust  :{<£)  or  where  a  &ther  is  suing  Eodesiaflticai 
for  a  legacy  left  to  an  infimt  cliild,(6)  or  a  husband  for  a  le-  ^^^ 

(a)  Bid  ▼.  3\tmer,  1  Atlc  616. 

(b)  Free  Chan,  647. 


exercised  in  the  temporal  courts  of  oommon  law;  or,  at  least^  that  it  was  a 
jurisdiction  mixii  foriy  claimed  and  exercised  in  the  oountj  court,  where  the 
bishop  and  sheriff  sat  together.  Swimb.  on  Wills,  Ft  6,  g  11,  p.  430,  431, 
432 ;  2  FonbL  Eq.  B.  4,  Pt  1,  ch.  1,  §  1,  and  notes  (a)  and  (6).  Afterwards, 
(at  least  fSrom  the  reign  of  Henry  the  Third,)  the  spiritual  or  ecclesiastical 
courts  obtained  exclusive  jurisdiction  over  the  probate  of  wills  of  personal 
property;  and,  as  incident  thereto,  they  acquired  jurisdiction  (though  not  ex- 
dttsire)  over  legacies.  1  Reeve^s  Hist  of  the  Law,  92,  308 ;  3  Black.  Comm. 
98.  This  latter  jurisdiction  etill  continues  in  the  ecclesiastical  courts,  though 
it  is  at  present  rarely  exercised ;  a  more  efficient  and  complete  jurisdiction 
being,  as  we  shall  presently  see,  exercised  by  courts  of  equity.  Baa  Abr. 
Legacies,  M. ;  2  Roper  on  Legacies,  by  White,  ch.  25,  §  2,  p.  693 ;  5  Madd.  R. 
367. 

"  In  regard  to  leg^ies,  whether  pecuniary  or  specific,  it  is  yeiy  clear,  that  no 
suit  will  lie  at  the  oommon  law  to  recover  them,  unless  the  executor  has  as* 
sented  thereto.  Deeks  v.  StruUj  6  T.  Rep.  690.  If  no  such  assent  has  been 
given,  the  remedy  is  exclusively  in  the  ecclesiastical  courts,  or  in  the  courts  of 
equity.  But  in  cases  of  specific  legacies  of  goods  and  chattels,  after  the  exe- 
cutor has  assented  thereto,  the  property  vests  immediately  in  the  legatee,  who 
may  maintain  an  action  at  law  for  the  recovery  thereoC  Doe  v.  Gay^  3  East 
Rep.  120.  The  same  rule  has  been  attempted  to  be  applied  at  law  to  cases  of 
pecuniary  legacies,  where  the  executor  had  eajtreaely  assented  thereto ;  for  it 
is  agreed  on  all  sides,  that  the  mere  possession  of  assets,  without  such  assenti 
will  not  support  an  action.  Deeks  v.  Siruttf  5  T.  R.  690.  There  are  certain]|y 
decisions  which  establish  that,  in  the  case  of  an  express  promise  to  pay  a 
pecuniary  legacy  in  consideration  of  assets,  an  action  will  lie  at  law  for  the 
recovery  thereoC  Atkins  v.  EiUf  Cowp.  R.  284.  But  these  cases  seem  not  to 
have  been  decided  upon  satisfactory  principles ;  and,  though  they  have  not 
been  directly  overturned  in  England,  they  have  been  doubted  and  disapproved 
by  judges,  as  well  as  by  elementary  writers.    D^eks  v.  SlnUtf  5  T.  R.  690. 

"  The  ground  upon  which  these  decisions  have  been  doubted  or  denied,  is, 
the  pernicious  consequences  which  would  follow  irom  allowing  such  an  action 
at  law ;  for  courts  of  law,  if  compelUble  to  entertain  the  jurisdiction,  cannot 
impose  any  terms  upon  the  parties.  Thus,  for  instance,  a  suit  might  be  main- 
tained by  a  husband  for  a  legacy  given  to  his  wife,  without  making  any  pro- 
vision for  her,  or  for  her  family;  whereas  a  court  of  equity  would  require  such 
a  provision  to  be  made.    Deeks  v.  StruU,  5  T.  R.  692. 

"  But,  whether  a  pecuniary  legacy  is  recoverable  at  law  or  not,  after  an  assent 
thereto  by  an  executor,  it  is  very  certain  that  courts  of  equity  now  exercise  a 
concurrent  jurisdiction  with  all  other  courts  in  cases  of  legacies,  whether  the 
executor  has  assented  thereto  or  not.  Franco  v.  Alvcures^  3  Atk.  316.  The 
grounds  of  this  jurisdiction  are  various.  In  the  first  place,  the  executor  is 
treated  as  a  trustee  for  the  benefit  of  the  legatees,  and,  therefore,  as  a  matter 
of  trust  legacies  are  within  the  cognizance  of  courts  of  equity,  whether  the 
executor  has  assented  thereto  or  not  This  seems  a  universal  ground  for  the 
Jurisdiction.    2  Roper  on  Legacies,  by  White^  ch.  26,  p.  686.    In  the  nuct 
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Eodesiastica]    gacj  to  his  wife.  As  in  the  last  of  these  cases,  the  spiritual  court 
^"^^  has  no  means  of  compelling  the  husband  to  make  an  ade- 

place,  the  jorisdiction  is  xnaintamable  in  all  cases,  where  an  accoant  or  dis- 
covery, or  a  distribution  of  the  assets  is  sought,  upon  genenJ  principles.  In- 
deed, Lord  Mansfield  seems  to  have  thought  that  the  jurisdiction  arose  as  an 
incident  to  discovery  and  account  Atkins  v.  Hill,  Oowp.  R.  28 Y ;  2  Madd.  Ch. 
Proc.  1,  2.  lu  tho  next  place,  tlicre  is,  in  many  cases,  the  want  of  any  ade- 
quate or  complete  remedy  in  any  other  court  2  Madd.  Ch.  Pr.  1,  2,  3 ;  Franco 
V.  Alvares,  3  Atk.  346. 

"  Obvious  as  some  of  these  grounds  are  to  found  a  general  jurisdiction  in 
equity  in  cases  of  legacies,  it  does  not  appear  tliat  the  jurisdiction  was  famQ- 
iarly  exercised  until  a  comparatively  recent  period.  Lord  Kenyon,  indeed,  has 
said,  the  jurisdiction  over  questions  of  legacies  was  not  exercised  in  equity 
until  tlie  time  of  Lord  Chancellor  Nottingham.  Deeks  v.  StruU,  5  T.  R  692. 
In  this  remark.  Lord  Kenyon  was  probably  under  some  slight  mistake,  for 
traces  are  found  of  an  exercise  of  the  jurisdiction  as  early  as  the  time  of  Lord 
Chancellor  Ellesmere,  in  cases  where  tlie  defendant  answered  the  bill,  and 
took  no  exceptions,  although  he  appears  to  have  entertained  the  opinion  that 
the  ecclesiastical  courts  were  more  proper  to  give  relief  in  cases  of  legacies. 
2  Madd.  Ch.  Pr.  1,  2.  But  it  is  highly  probable  that  the  jurisdiction  was  not 
firmly  established  beyond  controversy  until  Lord  Nottingham's  time. 

*'  Indeed,  in  many  cases  courts  of  equity  exercise  an  exclusive  jurisdiction 
in  regard  to  legacies,  as,  for  instance,  where  the  bequest  of  the  legacy  uivolves 
the  execution  of  trusts,  cither  express  or  implied,  or  where  the  trusts,  en- 
grafted on  the  bequest,  are  themselves  to  be  pointed  out  by  the  court,  for  (as 
we  have  seen)  the  spiritual  courts  cannot,  any  more  than  the  temporal  com- 
mon law  courts,  enforce  the  execution  of  trusts.  2  Roper  on  Legacies^  by 
White,  ch.  25,  §  2,  p.  693. 

"It  is  upon  this  account,  that,  where  ft  testator,  by  hta  will,  has  not  dis- 
posed of  the  surplus  of  his  personal  estate,  the  spiritual  courts  have  no  autho- 
rity to  decree  distribution  of  it,  for,  in  such  a  case,  the  executor  is  at  law  en- 
titled to  it  although  under  circumstances  ho  may  in  equity  be  Iield  to  be  a 
trustee  for  the  next  of  kin.  2  Madd.  Ch.  Pr.  1,  2,  3.  And  therefore  ft  is,  that 
<  if  the  spiritual  courts  attempt  to  euforce  the  payment  of  a  legacy,  which  in- 
volves a  trust,  a  court  of  equity  will  award  an  injunction  in  order  to  protect 
its  own  exclusive  jurisdiction.  2  Roper  on  Legacies,  by  Wliite,  ch.  25,  §  2,  p. 
693. 

"  So,  where  the  jurisdiction  in  the  spiritual  courts  cannot  be  exercised  in  a 
manner  adequate  to  protect  the  just  rights  of  all  the  parties  concerned  in  the 
case  of  a  legacy,  courts  of  equity  will  assume  an  exclusive  jurisdiction,  and 
grant  an  injunction  to  stay  proceedings  of  the  spiritual  courts  for  such  legacy. 
It  was  upon  this  account,  that  injunctions  were  formerly  granted  by  courts  of 
equity  to  proceedings  in  the  spiritual  courts  for  a  legacy,  where  there  was  no 
offer  or  requirement  of  security  to  refund  it,  (which  such  courts  might  insist 
on,  or  not,)  {Nicholas  v.  Nicholas,  Prec.  Ch.  546,  547,)  in  case  of  a  deficiency  of 
assets.  For,  it  was  said  that  there  is  a  difTcrence  between  a  suit  for  a  legacy 
in  a  court  of  equity,  and  a  suit  for  a  legacy  in  the  spiritual  courts.  If,  in  the 
spiritual  courts,  they  would  compel  an  executor  to  pay  a  legacy  without  se- 
curity to  refund,  there  a  prohibition  should  go.  But,  in  a  court  of  equity, 
though  there  be  no  provision  made  for  refunding  (which  was  formerly  a  usual 
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quate  settlement  upon  the  wife,  a  practice  has  arisen  (for  EcdesUwticai 
which  there  is  a  very  ancient  precedent  in  Tothill,Xa)  accord-  ~^*^^ 
ing  to  which  a  court  of  equity,  in  order  to  secure  the 
equitable  rights  of  the  wife,  restrains  the  husband  in  the 
prosecution  of  the  suit  in  the  spiritual  court.(5) 

A  case  has  been  referred  to,  in  which  there  having  *been  [*174] 

mutual  accounts  between  the  parson  and  a  parishioner,  an 
injunction  was  granted  to  restrain  the  former  from  proceed- 
ing in  the  ecclesiastical  court  for  an  account  of  tithes.(c)  It 
is  said  that  Lord  Ellesmere  usually  granted  injunctions  to 
stay  suits  upon  the  statute  2  Edward  VI.  to  recover  treble  da- 
mages for  not  setting  out  tithes,  but  permitted  the  parties  to 

(a)  Tanfidd  v.  Davenport^  Toth.  114. 

(6)  Harrison  v.  -BacArfe,  1  Str.  238.  Gardiner  v.  WaJBcer,  ib.  503.  Arum,  I 
Atk.  491.  Jewson  v.  Moubon,  2  Atk.  4l».  Nicholas  v.  Nicholas^  Prec.  Chan. 
648.  Meala  v.  Meals,  1  Dick.  373 ;  5  Ves.  739,  n.  Clancj'g  Equitable  Rights 
of  Karried  Women,  198,  et  seq. 

(c)  Anon,  1  Mad.  Ch.  129. 


prorisioiii  but  is  xu>w  discontinued,)  yet  the  oommon  justice  of  the  court  would 
compel  a  legatee  to  refund.    Noel  v.  Robinson,  1  Vem.  93,  94. 

"  But  there  are  other  instances)  iUustratiye  of  the  same  principle  of  ezdu- 
siye  jurisdiction,  of  a  more  general  character,  and  dependent  upon  the  state  of 
the  legatee.  Thus,  if  a  legacy  is  given  to  a  married  woman,  and  her  husband 
sues  therefor  in  the  spiritual  court,  a  court  of  equity  will  grant  an  injunction, 
for  tho  spiritual  court  has  no  authority  (as  we  have  seen)  to  require  him  to 
make  a  suitable  settlement  on  her  and  her  fiunily,  as  a  court  of  equity  has; 
and,  therefore^  to  allow  the  suit  in  the  supreme  court  to  proceed,  would  enable 
the  husband  to  do  ii\ju&tice  to  his  rights,  and  to  defeat  her  equity  to  a  settle- 
ment   Meals  V.  Meals,  1  Dick.  R.  373. 

"  In  general,  it  is  true,  tliat  in  cases  of  concurrent  jurisdiction,  (as  of  lega- 
cies) that  court,  which  is  first  in  possession  of  the  cause,  is  entitled  to  go  on 
with  it;  and  no  other  court  ought  to  intermeddle  with  it  But  this  rule  is  ap- 
pUcable  only  to  cases  where  the  same  remedial  justice  can  be  administered  in 
each  oourt,  and  the  same  protection  furnished  by  each  to  the  rights  of  the 
parties.  Nicholas  v.  Nicholas,  Prec  Ch.  546,  547.  In  cases  of  married  women, 
it  is  obvious,  from  what  has  been  above  stated,  that  the  same  remedial  justice 
cannot  be  administered  in  each  court ;  and,  therefore,  courts  of  equity  will  insist 
upon  making  it  exclusive. 

"In  like  manner,  in  the  case  of  infants,  to  whom  legacies  are  given,  courts 
of  equity  will  interfere,  and  exercise  an  exclusive  jurisdiction,  and  prevent 
prooeedings  in  the  spiritual  court  by  an  injunction ;  for  courts  of  equity  can 
g^ve  proper  directions  for  securing  and  improving  the  fund,  which  the  spiritual 
oourt  cannot  do.  And,  indeed,  it  would  be  proper  for  the  executor  to  resort 
to  a  oourt  of  equity,  in  order  to  procure  suitable  indemnity  for  the  pajrment  of 
the  legacy,  and  securi^  to  refund  in  case  of  a  deficiency  of  assets."  SorreU  v. 
WaHdnm^  1  Yem.  R.  26. 
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Bue  otherwise  as  they  woTild.(a)  Injunctions  to  the  spiritual 
court  were  also  extremely  common  in  the  star  chamber.(6) 

Injunctions  were  in  former  times  frequently  granted  by 
the  court  of  chancery,  to  stay  proceedings  in  the  exche- 
quer.(c)[l]  It  is  also  said,  that  if  after  a  bill  filed  in  the  ex- 
chequer the  defendant  should  exhibit  another  bill  against  the 
plaintiflF  in  the  court  of  chancery ;  and  it  should  appear  upon 
a  reference  to  the  master,  that  the  bill  in  the  exchequer  was 
first  filed,  and  that  the  bill  in  chancery  is  for  the  same  mat- 
ter, the  court  of  exchequer  will  grant  an  injunction  to  restrain 
proceeding  upon  the  bill  in  chancery.(rf) 

There  are  several  old  cases,  in  which  persons  conceiving 
themselves  to  be  privileged  as  being  oflSicers  or  accountants 
of  the  court  of  exchequer,  have  obtained  *injunctions  to  re- 
strain the  plaintiff  firom  proceeding  against  them  in  the 

(a)  p.  R.  0.  32.     Vide  also  Brackley  v.  Pierson^  Toth.  113. 

(&)  Hudson's  Tr.  2  CoIL  Jurid.  196.  In  a  copy  of  this  treatise  in  Lincoln's 
Inn  library,  (Ck)xe,  MSS.)  it  is  ascribed  to  Judge  Mallet;  but  the  memorandum 
of  Lord  Keeper  Finch,  in  a  copy  in  the  Harleian  MSS.  proyes  it  to  have  been 
Hudson's.  There  are  a  great  many  MS.  copies  of  it,  both  among  the  Harlein 
and  Hargraye  MSS. 

(c)  CatwaM  y.  Wyrm^  Toth.  113.  TressweU  y.  Gwb&n^  ib.  Ikeina  y.  Waka- 
ftdi,  3  Gh.  Rep.  1.  Rofyerta  y.  WiOcs,  ib.  6  a  C.  2  Freem.  161.  Eovrl  of  New- 
burgh  y.  Wren,  1  Vem.  220. 

(d)  1  Fowl  Ex.  Pr.  270. 


[1]  By  4  A  5  Vict  c.  6,  &  1,  it  is  enacted,  "that  on  the  15  th  day  of  October, 
1841,  all  the  power,  authority  and  jurisdiction  of  her  majesty's  court  of  exche- 
quer at  Westminster  as  a  court  of  equity,  and  all  the  power,  authority  and 
jurisdiction  which  shall  haye  been  conferred  on,  or  committed  to  the  said  court 
of  exchequer  by  or  under  the  special  authority  of  any  act  or  acts  of  parliament, 
(other  than  such  power,  authority,  and  jurisdiction  as  shall  then  be  possessed 
by,  or  be  incident  to,  the  said  court  of  exchequer  as  a  court  of  law,  or  as  shall 
then  be  possessed  by  the  said  court  of  exchequer  as  a  court  of  reyenue,  and 
not  heretofore  exercised  or  exerdseable  by  the  same  court  sitting  as  a  court  of 
equity,)  shall  be  by  force  of  this  act  transferred  and  giyen  to  her  miu'estyls 
high  court  of  chancery,  to  all  intents  and  purposes  in  as  full  and  ample  a  man- 
ner as  the  same  might  haye  been  exercised  by  the  said  court  of  exchequer,  if 
this  act  had  not  passed."    It  appears  tcom  the  case  of  the  AUomey-general  y. 
Kingston,  (6  Jurist,  166,)  that  a  doubt  exists  upon  the  words  of  this  statute, 
as  to  whether  there  still  remains  in  the  court  of  exchequer  an  equitable  juris- 
diction in  matters  aflfecting  the  reyenue.   Before  this  act,  numy  cases  occurred, 
in  which  proceedings  relating  to  the  rights  of  the  crown  were  commenced  in 
the  court  of  chancery,  but  they  were,  in  general  confined  to  cases  of  putyre^ 
tare  or  wuieance^  or  other  matters  where  the  proceedings  had  been  commenced 
at  the  relation  of  Indiyiduals,  who,  as  they  were  considered  responsible  for  the 
costs  and  conduct  of  the  suit,  were  in  general  at  liberty  to  oommeaoe  it  in 
whateyer  ooort  of  oampetent  jurisdiction  they  pleased. 
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court  of  chancery.(a)  This  practice,  however,  was  very  soon  Court  of  ex- 
exploded,  and  the  necessary  comity  between  the  two  courts  ^^^^' 
has  long  been  established.  Thus,  in  the  case  of  Ooysgame  v. 
Jones^ib)  the  cause,  afler  a  decree  in  the  exchequer,  was 
heard,  but  only  because  that  decree  had  not  been  complete. 
In  a  recent  case,  the  court  of  exchequer  having  refused  an 
injunction,  a  bill  was  filed  in  chancery,  and  an  application 
made  for  an  injunction :  Lord  Eldon,.  after  reprobating^ the 
proceeding,  observed,  that  unless  soliie  precedent  could  be 
produced,  the  court  would  not  interfere  until  the  hearing ; 
and  that  he  must  take  the  decision  of  the  court  of  exchequer 
to  be  right,  and  accordingly  reftised  the  application.(c) 

An  injunction  to  stay  proceedings  in  the  admiralty  court,  Admiralty 
in  a  suit  for  the  condemnation  of  a  ship,  has  been  refused, 
where  it  has  appeared  that  the  court  of  admiralty,  has  had 
sufficient  authority  to  investigate  the  ciroumstances,(c^[l] 

(a)  East  V.  BUtenson^  Cary,  96.    Lewen  v.  Fawdesley^  ib.  136.  S.  0.  Choice, 
Cases  in  Chancery,  143.     VeJuMl  v.  Harvey^  Nelson,  19. 
(6)  Amb.  613. 

(c)  Reynolds  v.  PUt,  19  Vea  138. 

(d)  An(m.  3  Atk.  350. 


[1]  la  England  there  is  a  distinction  between  the  instant  and  ihepriuoowri 
of  admiralty.  The  first  named  is  the  ordinary  and  appropriate  court  of  ad- 
miralty, taking  cognizance  of  the  general  subjects  of  admiralty  jurisdiction,  and 
proceeding  according  to  the  ciyil  and  maritime  law.  The  latter  is  a  special 
and  extraordinary  jurisdiction.  To  constitute  it,  or  call  it  into  action,  in  time 
of  war  a  special  commission  issues,  and  the  court  proceeds  summarily,  and  is 
governed  by  general  principles  of  policy,  and  the  law  of  nations.  See  1  Kent 
Com.  363,  354.) 

The  district  courts  of  the  United  States  possess  all  tho  powers  of  courts  of 
admiralty  whether  considered  as  instance,  or  as  prize  courts.  Glass  y.  The 
Sloop  J^tsey^  3  Dallas,  6 ;  Penhallow  &  Door,  3  Dallas,  64 ;  Act  of  Congress  of 
June  26,  1812.  Sea  6 ;  1  Kent  Com.  365.  As  early  as  the  year  1792,  it 
was  held  that  prize  jurisdiction  was  involved  in  the  general  delegation  of  ad- 
miralty and  maritime  powers,  and  that  congress,  by  tho  judiciary  act  of  1789, 
meant  to  oonvey  to  the  district  courts  all  the  powers  appertaining  to  admiralty 
and  maritime  jurisdiction,  induding  that  of  prize.  Prize  jurisdiction  was  in- 
herent in  a  court  of  admiralty,  though  it  was  a  dormant  power  until  called  into 
activity  by  the  occurrence  of  war.  (1  Kent  Com.  355,  citing  Jennings  v.  Car' 
son^  1  Peters'  Adm.  Rep.  1.)  The  concurrent  jurisdiction  of  the  admiralty  in 
this  country,  as  an  instance,  and  as  a  prize  court,  seems  now  to  be  definitely 
settied. 

By  the  act  of  oengrcss  of  Sept.  24th,  1 789,  sec.  9  &  11,  the  district  courts 
have,  exclusive  of  the  state  courts,  and  ooncurrentiy  with  the  circuit  courts, 
oognizanco  of  all  crimes  and  ofiTences  cognizable  under  the  authority  of  the 
United  States  and  committed  within  their  districts,  or  upon  the  high  seas, 
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Admiralty       There  are,  however,  instances  in  the  books  not  only  of  injnnC' 
courts,  Ac       ^^^  ^  g^^y  proceedings  in  that  court,(a)  but  also  the  court 

(a)  AyUU  v.  Aylett,  Toth.  114. 


where  only  a  moderate  corporal  punishment,  or  fine  or  imprisonment,  is  to  be 
inflicted.  The  constitution  of  the  United  States  declares  that  the  judicial 
power  of  the  union  shall  extend  to  all  cases  of  admiralty  and  maritime  juris- 
diction. But  though  the  general  cognizance  of  all  cases  of  admiralty  and  mari- 
time jurisdiction,  as  thus  given,  extend  equally  to  the  criminal  and  dvil  juris- 
diction of  the  admiralty,  yet  without  a  particular  legislative  provision  in  the 
case  the  federal  courts  do  not  exercise  criminal  jurisdiction  as  courts  of  admi- 
ralty. And  it  is  now  settled  that  the  federal  courts,  as  courts  of  admiralty  are 
to  exercise  such  criminal  jurisdiction  as  is  conferred  upon  them  by  acts  <^ 
congress,  and  that  they  are  not  to  exercise  any  other.  United  States  v.  Eudson 
d>  Goodwin,  7  Cranch.  32 ;  U.  S.  v.  Coolidge,  1  Wheat.  415 ;  U.  S,  v.  Beavan, 
3  lb.  836 ;  U.  S.  v.  WkUburger,  5  lb.  76.  1  Kent  Com.  360,  364.  But  this 
limitation  does  not  apply  to  private  prosecutions  in  the  district  court,  as  a  court 
of  admiralty  or  prize  court,  to  recover  damages  for  a  marine  tort  Abbott 
on  Shipping,  p.  98,  99 ;  3  Wheaton,  646 ;  Sherwood  v.  EaXL^  3  Sumner  Rep. 
131 ;  Chamberlain  v.  Chandler^  3  Mason's  Bep.  242 ;  Pktmmer  v.  Webb,  4 
Mason's  Rep.  380 ;  Ferdvdl  v.  Hickey,  18  Johns.  Rep.  267 ;  Betaey  Oaine'a 
COM,  2  Hagg.  Adm.  Rep.  28 ;  Curtis's  Tr.  on  Seamen,  p.  300,  366 ;  Abbott  on 
Shipping,  Pt  4,  c.  4,  sec  2. 

In  the  case  of  the  Schooner  TOton,  6  Mason's  Rep.  466,  it  was  observed  that 
suits  in  the  admiralty,  touching  property  in  ships,  was  either  ^petitory  suits,  in 
which  the  mere  title  to  the  property  is  litigated  and  sought  to  be  enforoed,  or 
they  were  posseesory  suits,  to  restore  to  the  owner  the  possession  which  he 
had  under  a  claim  of  title.  And  it  was  held,  that  the  admiralty  had  jurisdio- 
tiou  of  all  causes  of  a  maritime  nature,  inclusive  of  questions  of  prize,  whether 
they  arose  fhnn  contracts,  or  flx>m  torts.  "In  the  cases  of  illegal  captures,'* 
says  Kent,  (1  Com.  p.  371,)  "and  of  bottomry,  salvag^e,  and  marine  torts, 
the  admiralty  courts  in  this  country,  inquire  into  and  decide  on  the  rights  and 
titles  involved  in  the  controversy ;  and  where  they  have  jurisdiction  of  the 
principal  matter,  it  is  suitable,  and  according  to  the  analogies  of  law,  that  they 
should  possess  it  over  the  incidents.  Notwithstanding  the  English  practice  to 
the  contrary,  the  admiralty  in  this  country  claim  to  possess  a  rightful  jurisdic- 
tion equally  over  petitory  and  possessory  suits."  See  Ware's  Rep.  243; 
Schooner  Volunteer  and  cargo,  1  Sumner  651 ;  Case^  Ac.  v.  Wodky^  6  Dana's 
Rep.  21.  Conibra  Schooner  James  and  Catharine,  1  Baldwin's  C.  C.  U.  S. 
Rep.  554. 

The  constitution  of  the  United  States  (art  3,  sea  2,)  dedares  that  the  judi- 
cial power  of  the  United  States,  shall  extend  to  aU  cases  of  admiralty  and 
maritime  jurisdiction ;  and  by  the  act  of  congress  of  Sept  24,  1789,  a  20,  sec 
9,  the  district  courts  have  eoxHasive  original  cognizance  of  all  civil  causes  of 
admiralty  and  maritime  jurisdiction.  The  state  courts  however,  take  an  ex- 
tensive cognizance  of  maritime  contracts,  on  the  ground  that  they  are  not 
oases  strictly  and  technically  speaking,  of  admiralty  and  maritime  jurisdictioii. 
(1  Kent  Com.  377.) 

The  United  States  district  oourts  as  courts  of  admiralty,  possess  a  general 
juriBdictbn  in  suits  by  seamen  and  salvors,  and  by  material  men,  tn  rem  and 
in  peraonam.    And  the  act  of  congress  of  July  20,  1790,  relative  to  seamen, 
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of  waTdS)(a)  the  dutchy  coiirt,(6)  the  mayor's  *ooiirt,(c)  the  Admiralty 
court  of  stannaries,(d)  and  proceedings  in  the  petty  bag  by  ^^^^ 
scire  facias  or  privilege,  which  are  stayed,  it  is  said,  not  by 
writ,  but  by  order.(e) 

It  was  decided  by  Lord  Clarendon  upon  great  consider-  Foreign  courts, 
ation,  that  an  injunction  did  not  lie  to  stay  a  suit  at  Leghorn 
or  any  other  foreign  parts.(/)  The  account  of  this  determi- 
nation, which  is  reported  in  several  of  the  books,  are  various : 
in  Freeman  it  is  said  to  have  been  made  upon  the  advice  of 
aU  the  judge&  Li  Nelson  it  is  stated,  that  though  the  judges 
were  of  opinion  against  the  injunction,  all  the  Barons  were  of 
the  contrary  opinion.  The  reporter  in  chancery  cases  takes 
no  notice  of  the  judges  having  been  consulted,  but  adds  a 
qitcere  to  the  judgment,  observing  that  the  bar  were  of  a  con- 
trary opinion.  The  doctrine  is  certainly  at  variance  mth 
one  of  the  first  principles  of  a  court  of  equity,  which,  without 
regard  to  the  situation  of  the  subject-matter  in  dispute,  con- 
siders only  the  equities  arising  from  the  acts  of  the  parties, 
and  acting  in  personam  will  imprison  persons  disobeying  its 
orders.(gr)[l]    There  is  a  note  in  the  Hargrave  MSS.  *of  a  [*177] 

(a)  Smith  v.  SnotsbuU,  ib. 
{h)Levingion  v.  WoUm^  1  Ch.  Rep.  62. 

(c)  Mildred  v.  Neate,  1  Dick.  2'r9.  Barhr  y.  Ooodavr,  11  Ves.  78.  Sriatffw 
T.  Potta,  cit  ib.    JRew  v.  Dixon^  1  Mad.  Ch.  13t. 

(d)  IHnick  v.  Bordfidd,  Toth.  182. 

(c)  P.  R.  C.  202.  Vide  ffodson  y.  Earl  of  Warrington^  3  P.  W.  35,  where 
this  distiDCtion  is  not  noticed. 

(/)  Love  V.  BakeTj,  1  Ch.  Ca.  67.  S.  C.  Nels.  103,  nooL  Lowe  y.  Boker,  2 
Freem.  125. 

ig)  Archer  v.  Preston^  1  Eq.  Ab.  133.  Earl  of  ArgUuse  v.  Muacfiamp^  1  Vem. 
76.  Lerrd  KUdare  v.  Eustace,  ib.  419.  TbOsr  v.  Ca/rteret,  2  Vera.  494,  1  Salk. 
404.  Penn  y.  Ijord  Bditimore,  cit  ante.  Earl  of  Derby  y.  Duke  of  Athol,  1 
Yes.  202.  Bobeideau  y.  BouSj  1  Atk.  543.  Ibsier  y.  Vassal,  3  Atk.  687. 
Lord  Oranstoum  y.  Johnston,  3  Yes.  170.     White  y.  ffaU,  12  Yes.  321. 


sec.  6,  proyidM  for  the  reooyery  of  wages  by  seamen,  by  Authorising  the  dia^ 
trict  judge,  or,  in  his  absence,  a  magistrate,  to  sommon  the  master  before  him, 
and  to  attach  the  yessel  as  seoority  for  the  wages.  See  1  Kent  Com.  379, 
380. 

[1]  The  original  and  prinuuy  Jurisdiction  of  courts  of  equity  was  in  personam 
merely.  The  writ  of  assistanoe  to  deliyer  possession,  add  eyen  the  sequestni- 
iion  to  compel  the  performance  of  a  decree,  are  comparatiyely  of  recent  origin. 
The  jurisdiction  of  the  oourt  was  exercised  for  seyeral  centuries  by  the  simple 
proceeding  of  attachment  against  the  bodios  oi  the  parties^  to  compel  obedienoe 
to  its  orders  and  decrees.  Although  the  property  of  the  defendant  is  b^ond 
the  reach  of  the  comi^  so  that  it  can  neither  be  sequestered  or  taken  in  eoce- 


177  *    TO  STAY  PROOBBDINGS  IN 

Foreign  oourte.  motion  for  an  injunction  to  restrain  the  proceedings  of  the 
younger  children  of  the  Earl  of  Portland  in  the  courts  in 

cation,  the  court  does  not  lose  its  jurisdiction  in  relation  to  that  property,  pro- 
vided the  person  oi  the  defendant  is  within  the  jurisdiction.  B7  the  ordinary 
course  of  proceeding,  the  defendant  may  he  compelled  to  bring  the  property  in 
dispute,  or  to  which  the  complainant  claims  an  equitable  title  within  the  juris- 
diction of  the  court;  or  to  execute  sudi  a  conveyance  or  transfer  thoeof  as 
will  bo  sufficient  to  vest  the  legal  titie,  as  well  as  the  possession  of  the  pro- 
perty, according  to  the  lex  loci  rei  siUE.  Thus,  in  Penn  v.  Lord  Baltimore,  1 
Yes.  Sea  444,  Lord  Hardwicke  decreed  the  specific  performance  of  a  contract 
relative  to  the  boundary  between  the  colonies  of  Pennsylvania  and  Maryland. 
So  in  Archer  v.  Preston^  cited  by  Lord  Nottingham  and  by  Lord  Keeper  Guil- 
ford in  the  case  of  77ie  Earl  of  Argkuse  v.  Muschamp^  1  Yem.  Rep.  *l*l,  135, 
the  court  decreed  the  specific  performance  of  a  contract  respecting  lands  in 
Ireland ;  the  defendant  being  temporarily  within  the  jurisdiction  of  the  court. 
In  Farley  v.  Shtppan^  Wythe's  Rep.  135,  the  court  of  chancery  of  Yii^ia  de- 
cided that  it  had  jurisdiction  to  decree  a  conveyance  of  lands  lying  in  an  ad- 
joining state.  That  although  it  could  not  award  a  sequestration  against  those 
lands  in  execution  of  the  decree,  it  might  award  an  attachment  against  the 
person  of  the  defendant  for  a  contempt  in  refusing  to  perform  the  decree.  See 
also  ToUer  v.  Casrt&et,  3  Yem,  Rep.  494;  Eughea  v.  BaXL,  5  Mun£  Rep.  431; 
Cramtown  v.  Johnson.  3  Yes.  170;  5  ib.  271 ;  Earl  of  KQdare  v.  Euatace,  1 
Yem.  Rep.  419;  Earl  of  Derby  v.  Duktt  of  Afkoi,  1  Yes.  Sen.  203 ;  GuerratUr, 
Eowler  &  Harris^  1  Hen.  k  Munf.  Rep.  5 ;  Messie  v.  WoMs^  6  Oranch.  Rep.  148 ; 
Ward  V.  Arredendo,  1  Hopk.  Rep.  213. 

Although  the  question  how  fiir  the  courts  of  our  country  are  authorized  to 
proceed  against  foreigners  temporarily  within  their  jurisdiction,  in  relation  to 
contracts  made  in  another  country,  has  been  frequentiy  raised,  it  appears  to  be 
settled  both  in  this  country  and  in  England  that  they  have  jurisdiction  to  en- 
force the  performance  of  such  contracts  where  the  party  proceeded  against  is 
within  the  jurisdiction  of  the  court.  And  it  makes  no  difierence  whether  the 
defendant  is  actually  domiciled  here,  or  is  temporarily  witiiin  the  jurisdiction, 
at  the  time  of  the  service  of  the  process  to  appear  and  adswer  the  plaintiffs 
demand.  Sicardv.  Whale^  11  John.  Rep.  194;  Feck  v.  Hozier  &  Mulockj  14 
John.  346;  Smith  v.  SpinoUa,  2  John.  198;  Jmlay  v.  Etiefsen,  2  East's  Rep. 
453.  Neither  is  the  practice  of  entertaining  suits  against  or  between  foreign- 
ers, of  recent  origin,  or  confined  to  the  courts  of  this  country  and  of  England. 
By  referring  to  the  Digest,  it  will  be  found  that  the  courts  of  Rome  not  only 
took  cognizance  of  suits  between  foreigners,  but  that  a  judge  was  specially  au- 
thorized to  discharge  that  duty.  The  office  of  praetor  peregrinus  was  created 
for  the  express  purpose  of  administering  justice  between  foreigners  or  strangera, 
who  resorted  in  great  numbers  to  the  imperial  city ;  and  perhaps,  also,  between 
strangers  and  citizens.  Digest^  lib.  1,  tit  2,  fr.  2,  sea.  28.  And  a  similar  of- 
fice and  with  substantially  the  same  powers,  is  said  to  have  existed  among 
the  Athenians.  Taylor's  Civil  Law,  211.  By  the  law  of  Holland  also,  the 
person  of  a  foreigner  may  be  arrested,  either  in  seoaritaiem  debiU^  or  for  the 
purpose  of  giving  jurisdiction  to  a  tribunal  which  is  not  the  natural  judge  of 
the  party,  because  he  is  not  domiciled  within  its  jurisdiction.  Yan  Der  Lin- 
den's Inst.  430.  The  medikUione  fugvB  toarrant  of  Scotland  is  also  used,  as  well 
for  the  purpose  of  securing  the  persons  of  strangers  temporarily  within  the 
oountxy,  as  to  obtain  security  fi^m  those  who  intend  to  leave  Sootiand  for  the 
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Holland,  for  part  of  their  fether's  personal  estate,  which  thejr  Foreign  courts, 
claimed  under  his  marriage  settlement^  it  being  contended 
that  a  legacy  under  his  will  was  a  satisfaction.  The  injunc- 
tion was  refused,  on  the  ground  of  the  defendant  not  being  in 
contempt,  and  not  having  prayed  time  to  answer ;  but  no 
doubt  seems  to  have  been  entertained  upon  the  jurisdiction, 
as  to  which  a  case  of  Ghreyv.  The  Dyke  of  Hamilton  was 
cited.(a)  In  the  case  of  Wharton  v.  May^{b)  it  was  made  part 
of  the  decree,  that  two  of  the  defendants  should  be  restrained 
from  entering  up  any  judgment,  or  carrying  on  any  action 
in  the  court  of  general  session  in  Scotland.  Since  this  sheet 
has  gone  to  press,  the  author  has  been  informed  that  a  simi- 
lar order  was  made,  upon  motion,  in  the  cause  of  Kennedy  v. 
Earl  of  Gassilis. 

*Though  the  cases  a?e  somewhat  at  variance,  it  seems  to  [*178] 

be  the  better  opinion,  that  the  Common  Injunction  does  not 
extend  to  stay  proceedings  in  the  spiritual  or  admiralty  courts  ^^^    motion 

(a)  Lord  Portland's  case,  114,  Harg.  MSS.  166.  There  is  a  modem  case  in 
which  phuntifib^  being  proceeding  both  in  the  court  of  chanceiy  and  in  a  court 
at  Amsterdam,  having  made  their  election  to  proceed  in  the  latter,  the  pro- 
ceedings  in  the  comrt  of  chancery  were  stayed,  and  the  plaintiffs  directed  to 
pay  the  costs  of  their  proceedings  there  subsequent  to  their  election.  This 
order  must  have  been  founded  upon  the  competency  of  the  court  of  equity,  if 
not  to  stay  proceedings  abroad  (in  case  the  plaintifib  had  elected  to  proceed 
here,)  at  least  to  refUse  to  give  assistance  here  unless  they  abandoned  their 
suit  abroad.    Peters  v.  Thompson^  Coop.  294. 

(6)  6  Ves.  2t. 


purpose  of  eluding  the  process  of  the  court.  1  Bell's  Diet  tit  Arrestment ;  2 
ib.  tit  meditaUo  fugcR ;  Ersk.  Prina  17.  By  the  French  code,  foreigners  not 
resident  in  France  may  be  dted  before  the  tribunals  of  that  country  to  enforce 
the  execution  of  contracts  entered  into  with  Frenchman,  either  in  France  or 
elsewhere.  Code  Nap.  lib.  1,  tit  1,  ch.  1.  (Chancellor  Walworth  in  Miiehea 
V.  Bunc?iy  2  Paige  Ch.  Rep.  606.) 

Where  a  question  as  to  lands  is  merely  collateral,  and  where  the  process  of 
the  court  is  competent  to  enforce  its  equitable  decree,  a  court  of  equity  will 
hold  jurisdiction,  though  neither  the  lands  nor  the  parties  are  within  reach  of 
its  process.  Ward  v.  Arredrndo^  Hopk.  Bep.  213.  In  this  case  ike  land,  and 
the  only  party  defendant  who  had  an  interest,  was  out  of  the  jurisdiction.  The 
court,  though  at  first  inclined  to  think  that  this  was  carrying  the  jurisdiction 
of  the  court  farther  than  had  ever  been  done,  considered  the  peculiarities  of 
the  case  were  such  as  to  make  a  difference  in  circumstances,  not  in  principle. 
The  elementary  principle  seems  to  be  that  the  jurisdiction  may  be  upheld 
wherever  the  parties  or  the  subject,  or  suK^  a  portion  of  the  subject  are  within 
the  jurisdiction,  that  an  effectual  decree  can  be  made  and  enforced,  so  as  to  do 
justice  between  the  parties.    Ib, 
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Foreign  oourta.  and  that  an  order  for  that  purpose  must  be  moved  for  speci- 

ally(a)[l] 

(a)  Anon,  1  P.  W.  301.    Bunbury,  27.  Barnard,  Oh.  Rep.  28.     G^ofufler  v. 
Gaecoynet  1  Dick.  281.    MaeTiaTnara  v.  Macgwrt^  ib.  223. 

[1]  According  to  onr  practice,  the  distinction  between  common  and  special 
injunction^  is  of  but  little  importance.  All  injunctions  here,  are  granted  upon 
special  application.  There  is  nothing  in  our  practice  similar  to  this  English 
course  of  issuing  the  writ  upon  the  presumed  admission  of  the  defendant,  by 
his  de&ult  of  the  plaintiff's  right  to  it  A  special  application  is  always  made 
to  the  chancellor,  vice-chancellor,  or  master,  and  the  merits  of  the  application 
are  examined  by  him.  (Hoffman's  Ch.  Pr.  toL  i  p.  78.  jSucftfey  t.  CbrM^ 
Sazton's  Ch.  Bep.  604.)  K.  Y.  Code  of  1861.  Section  220.  Henoe  a  great 
number  of  the  English  rules  become  inapplicable.  We  have  ah«ady  seen  how 
many  questions  have  arisen  in  England,  from  this  proceeding,  which  cannot 
arise  here. 
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